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bien the legiflaturg/reguiated the filvage]

tobe paid by neutrils, re-captured from aling @
it los the text of the law, conflitute ruley of

_power againlk which the United States bad
aythorilzd defence or réprifals. 0
This aét haviig pafled fubfequenit'to ‘thel
recapture of the Amelia, cin certainly not
Laflect that cife @, ta the quantity of ful.
vage, o give aright to fdvage which dil
not exilt before. - But it manifels in like
manner: WIEFHE s alieady commented
ony the fyliem which Congreft confidered]

regular practice uader’a rule, as itfelf form. |

role. © A regular courle of decifions|

con(tFucion by which that text is to be dp-
plied to @l fimilar “cafes’s But alter the

it ehe cafe of filvages - The geterdl prin-
fciple is, that fulvageis ohly payable where|
a meretorious fervice has been rendered
Hn‘the application. of this principle, it has
ocen décided that nehtedls carried in by o
el ? ination, being in

text and the rules o longer govern, Sofa

finto_the precife Gtuation of . the Bri

the defcriptionof, the decres,  But to, this]
it has been anfwered, that in- enquiring|
whicther the A melia was in danger or nut)
this court mulf put itlelf in the plice o
French coart of admiralty, and determing]
fuch. court would have determineru—
thére feems to be no reafon to
<argo, withohe enquiring
lhy
power in cvery patt of Bengal, being prima
facie of the product and panufactuyre of o
fefion of

I as baviog eftablified.  This act
palled at a time whet no_additional hofti-
Tity againt. France could, have been con-
“emiplited. Tt Was only defighed 10 keep)
he. defenfive fyflem which had Eefore

n Yormied, and which it was deemed

nes
o cellerg. to continuey till the negotiation|
. then panding thould have a pacifc ‘Yermis|

ation. - Accordingly there s no: exprel-fand its

Jofioh i, tha ack exzending

4 captatey or giving itin the caf: of neutral

3. This pawer is fuppoled to exilt as an incic|

wdensgrowing out of the flate of war, and
he right o falvage produced by that pow-

o exlis regulated in the adt, !

%) r;'n.& of & recapture fubfequent to thel

3, no_ doubt cdild .be ained, bt

“povier of re.

or
dunger, receive o benefit from recapture,
and oirglit not therefore to pay. fulvage.
“T'he principle is that without beuefit, -
Vige is not piyable : and it is merely 1
confequence from this principle, which
éxempts ve-captured neatrdls from s pay-
iente  Bet fev @ nation change its. Taws
its - prattice on thie {ubjedt; fet i
leggiflation Be fuch as'to fubjeét to'condem. |
ation afl neutrals captared by its Croizers,
d who %1k fay that 1io benefit is cinferred
Iby a recapturs #.In fuch @ courle of Hings|
tiic Fate'of the neutial is eompletely hing-
e . So furfrom bl ule e s s s

ungee of condemuation a3 f Expuucel by

ts]to

ngland, would have been o

been plainly fhew
“The next fa& relied on
dant in error iz, that the Amclia was feny
to be adjudged according to the . laws: o
war, ani,fmm thence it is inferved thatl
(e culd not Bave been judged agcording|
the decree of the 18th of Janary.
Tt is to be remembered; that, thefe arel
[thie orders ‘of the captor, and. without, 3|
queltion in the language of a Freneh cry
e, alaw of his own country, furnifhing|
 rule of condyét in te of war, will be
fpokeis of' as ot of the laws of wary
But the 3d and 4th facts; in the ftate-|

< that falvage; according to its ternisywinld

be demandable. ¥et there isnota fyllas
7 ble ini b would warrant ah idea that
recapture was extended by ity

v fted from the pal-
age of the Jays, which Commenced  our|
Tgeneral relitance to the agireffions we hat
\fa long experienced and fubimitted to.

¢4 ot unworthy of motice that the

ions: then, and. of rule’ founded on his fup-|
ipofed fatecy, polonger apply. Only thofs
rules are applicible which regalac 3 g,
tion of actual danger.. “This is not, 4y it}
has been termed, a change of principle, butj
[a prefervation of principle; by a pratical
applicition of it according to the originall
fubRantial good fenle of the rule,

J¢. becomes then necellury o enquire
whether the laws ofsFrance,“were fiich as|
to have rendered the condemnation of thel

admt the Ameliay with her cargo,
to have belopged to a citizen of Hamburg,
which city was not in 2 fiace of hohilty
with the republic of France, but was toibe|
confidered as peutral between the then
belligerent powerss, :

Irhas been epntended that thefe fadts
not only do pot (haw the re-captured Velle]
to have been one on which the decree could|
loperate, but. pofitively fhow that the decre,
cauld riot Hade affeéted hers, -,

The whole ftatement, taken together,

_Birfk regulasion of the right of lalvae in the
Seate of . recapiure, not exprel;

very fyftem of defence:determined on by
Lonrelsy andis the firfk which fubjedis to
eondeninition e prizes made by our pub-|
Tic fips, of war. 3

Tehas not cfeaped the: confideration off
thecaurt.ahat a legillative ad, founded on
a mittakenopinion of what was law, doesnot]
change: the'acual fliteiof the lawas to pre-

exilling,cafes.

“T'his principle is not Maken by the opi-
Rion naw givens - The court goes no fur|
ther, thau 16 wfe the proyifions in one of
Feveral adks forming a general fyflem, as
explanatory of other parts of the fumié
Hyltem ; aud this appears to be irfobedience,
9, the heft.eltalilifhied rules of expofition,
and to be necellary to'a found conltruction
of the law.

An abiection was made to the claim  of|
dyage by one of the counfel for the de-
nlane in errory uneonnected with the acks
of Congeelsy and which it is proper here to
nogice, *

- He Rates that to give title to fylvage the
means ufed inuft ot only have produced
the benefit, ‘buc moft have been ufed with
that Tole view,  For this he cites Beawes,

% mercatoria. 158.

“The principle is applied by Beawes to thel
fingle cafe of & veflel (aved at féa by throw-
ing overbourd & part of her cargo. In that
eale the principleis unqueltionably correét,
and in the gale of @ recapture itis as un|
ﬂun:'ﬂlrumbly i,;vcurre&. The recaptor is|

Tlom Ak

| Amelia o y probable as to
a cafe of fuch real danger, that ber re-|
capture by Capt. Talbot muft be confider-
ed a5 @ merctorious fervice enticling hinn to)
Galvage. ;i
. To prove this the corinfel for the plain-|
if i esror Bas offered feveral decrees of|
the French government, and efpecially one|
of the 18th of Jamiary 1798,

Objections have been made to"the redd-|
ing of thefe decrees as being the laws of o
foreign nation, and therefore faéts, which,|
like othier facts, ought to bave been proved,|
and tohave. Eorsicd 4 pirvof e cale e
ior the confideration f the court:

“That the laws of a forcigh nation

4 only for the direétion of its own i
are not to- be noticed by the courts
lother countries unlefs proved s facks, and
tHat this court, with refpect to fadks, is
lumited to the flatement made in the court
elow, can not be queitioned: - i real aud
only queftion i whether i public. laivs|
lof a foreign nation, ona fibject of com.
mon concern to- all nations; promulgated|
by the governing powers of a country can
be noticed as law by @ court of admiralty|
lof that country, o mult be fill farther
proved as d fah

The negative of this propofition has o,
been maintained in any of the authorities]
which have been adduced. - On the cond
trary feveral have been qaoted, (and fach
lfeems to have been the general practice) in
Whieh:the riarine ahinincer o8 forcign
ination are read as law without Being proved|
as fats. 1+ has been faid that this is done|
by confent ¢ that itis & matter of general

rs)
of

g
vellel, andio.ifo cafe of the fort fas the eiic
“quiry ever been mades 3

1¢i5 then the opinion of the court ‘ori a

not to put parties tothe trou
ble and expence of proving permanent and
well known laws, whichit is in their power]
to prove 5 and this opinion is countenanced
by the cafe citca from Donglafs. 1f it be|

%0_nothing more than that Hum|
burg was a neutral city—and it is precifely|
againft nevtrals that the decree 13 in terms
divected. To prove, therefore, that thel
Amelia was a neytral vellely s to provel
her within the, very words of the decree,|
ind confequcntly o eftablifh the reality of]
her danger., .

-Among the very elaborate argaments
which have heen ufed in this cafe, there
were fome which the court deem it proper]
more particulaily to notice.

t

it night never have been executed ; and|

-{thit, Being in oppolition to the law of na|

tlonsy thc court ought to prefumoit siever
would havé been executeds

But the court cannot prefime:the lays
of any country to
terrorem, nor that they wi
led by its fudicial auchority. ~Thel
gﬁ!iuli on their own courts muft be confi|

ered as complete 5 and, without reforting]
leither to public notoricty, or the declara
tions of our own laws on the fubject, the
decifions of che French courts muft be ad-|
mitted to have conformed to the rules pre.
feribed by their government.

Tt tas been contended that France is an
inlépendent ation, entitled to the benefits
IoF the law of mations, and further, thati
fhe ‘has. violated thein, we ought not to
violate them alfo, but ought to remonthrate
gainit fuch mifconduét. 3
“Thefe pofitions have never been contro-
serted s but they lead to a very different|
refult froni that which they have been re.
licd on as producing
“The refpe@ due to France is totally un-|
lconnected. with the danger in’which he
laws had pliced the Amelia ; nor is Francel
in any manner to be affected by the decree|

conlideration of the acts of Congrefs, and

of the of the cafe; that
ve-capiure of the Amelia was lawful, and
that, if the claim to. falvage be n_other
vefpects well founded, there is nothing to
defeatit in the charaer of the original
eaking »

It becomes then neceffary to enquire;

2d. Whether thére. hav been fuch a,
mevetorious fervice rendered the recaptured
as initles the recaptor to falvages

The Ameli was 4 neutral fnip, captured
by.a Ereich cruizery and recaptured while
on lier way o a French port, to be adjudged
aceording torthe laws of war,

Ttis Rated o be the fertied do@tine of the
Tasw of nations that & neatral velfel captur-|
«ed by a belligerent is to be difcharged|
wighout paying falvage ; and for this feve.
ral au*horities bave been
more might certainly becited. That fuch

* s, been @ general rule is not to' be quef:
tiored, i
thus.rule is founded-exclufively on the fup.|
pofed fafety of the neutrale - It is exprefsly
ftared in the oafe of the IWas Onshau, cited
$rom Robinfon's veports; to be foanded on|
ehis plain principle,  that the liberation of|
’clear neuteal from the hand of the enciny,|
is o effential fervice rendered €0 him, i
asmuch as that fade enemy would be com-
pelied by the tribunals of his owii country,|
‘afur he had carried the neutral into. port,
to.seleafe bim with cofts and for
he injorious feimive and deteution.” Tt

, yet this been p

jgated i the Unived Seaes s e law of
rance, by the joint ack of that departs

ment which is encrufted rith foreign inter

tcourfe; and of that which is invefted with|

ithe powers of war, feems to affume a cha-
acter of notoricty which renders it adoif.|
fible in our court.
tis therefore the opinion of the court
(that the decree flould be read as an authen.|
lticated copy of a public law of France in-
terefting to all navions»
The decree ordains—
[The firlk article ought to be infested|
liey

his court may pronounce, Her intereft in|
the veffel was terminated by the re-capture,
which was_authorifed by the ftate of hof-|
ity then fubfifting between the two na-
tions.From that time it has been a quef
tion only between the Amelia and the red
cxptor, wish which France. has noshing

o,
Lis true, that 2 violation of the law o
inations by one power docs not jultify its
violation by anothers but that remon|

rance s ‘the proper courde to be purfued,|
jand.thiss the courfe which has been pur-
lued.  America did remonieate, moft car

nefly remonitrate to France againit the in
; i s

coplidered, wilefs the contrary could havel.

on by_the defen.{y

ecoming the judges of thia ‘courty who
have only to enquire. whi
(danger 'in_ which: the laws o
countries placed  the Auelia, a
{shich fhe ias been freed by hér re-capture,
Ithas been contended that an illegal
commiflion to take, given by France, can
uot authorile our vellels o retake : that
we have no right by legiflation, 16 pant
fll‘vzizeut of the property of a citizen of
[Hamburg, who might have objeled to the
condition of the fervice. i
But it is not the authority given by-the
Crench goveriiment 'to Captare neutrals,
hich is relied on as legalifiug the re-cap-.
tire made by Capte Talbot—ie js the Buce
of hoftility between the two nations which
is confidered as having wathorifed that ast.
The ve-capture having heen made Tawfully,
then the right to falvajze) on general prin-
ples, depends on the fervice rendered.
We cannot prelume. this. fervice toshave
becn wnacceptable to the Hamburgher, be-
jcaule it has bestered,lis. condition 3 buta
re-captpre malt. always be made without

confulting the re-captured. The aék is one
f the incidents of the, ftate of wary and
is in #efelf only oftenfive as again®t the enes

my. The, fublequent fate of the. re-cap-
ftured depetids on the fervice he has reseive
ed, and on other circunftanges. ¢

Togive aright to falvage,itis faid there
muftbe acontrat either exprefs or implied.

 Hemburg becn in a flate. of de-
jclaved war withi Eyance; the re-captured
velels of that cizy. would be admitted to

i If 4 contra& be

be liable to pay Falvay
necefTary, l{:v!l‘whi'tg?:u‘mmﬁ_lnup would
the law, in that ffate_of thing; ih::xnf
Clearly from yhe beneli sexeivedandthe
ifk i X in the adtual flate of
things there was allo benefit and rifk, then
the {ame_circumftances concur, and they
arrant the (e refult. #

It is alfo urged that to maintain this
right, the danger ought not to be. mer
fpeculative, hut muft be immineat and the
lofs certain. i
‘That a mere [peculative danger will not
lbe fufficient to entitle a perfon to falvage
is unqueftionably true, But that i

clger mult be fuch, that efcape from it by

jother wicans was anevitable; can not be
admiteed, 4
In 4l che caled flated by the counfel for
thie “defendant i~ éfror, fafery,
Imeans was poffible, thou
The fiames of a fhip on fire might be ex-

ed inftifiguilhed by the crew, or by a fudden

rempélt, A fhip oa the rocks might pofs
{ibly be got off by the aid of wind and tides
without uffiflance from others. A velfel
captured by an eneny might be feparated
trom her captor, and if failors hid beer-
iplaced on board the prize, a thoufand accis
ldents might poflibly deftroy them; of
they might even be blown by a ftorm ine
[to 4 port of thetconntry to which the prizes
Ivellel originally belonged. >
It cannot therefore be neceffary that the
fofs Mould be inevitably certain, but it is
neceffary chat the_danger (hould be real
and inuminent. 1t is belicved to have
been fiach in thiis cafe. The captured vefs
fel was of foch defoription that the aw by
which fhe was to be tried, condemned her’
4 frood prize to the captor. - Her danger
then was real and imminent.  The fervice!
rendered her was an effential fervicey and
the court is therefore of opinion that the re-
Captor is entitled to falva
“The fiext objeét of enquity, is, what
(alvage ought to be allowed ? The captors
claim one half the grofs value of the fhip
and cargo. * To fapport this claim they ree
ly on the act ¢ for the government of the
navy of the United States,” palfed the 2d
of March, 1799. This aét regulates the’
falvage payable on the fhips or goods bea
longing; to the citizens of the United States,
or ta the citizens or fubje@s of any nation
in amity with the United States, re-taken
from the enemys
¢ has been contended that the cafe be-
fore the court is in the very words of the
at,  That the owner of the Amelia is a
citizen of a ftate in amity with the United

s decree fubjedts to

retaken from the enemy. That

ithe courts of Fraiice, a neutral vellel
lin whole or in part, witharticles the growth

v, nd manyof Englnd, or any of ity polcions. A

newtral thus circumtaneed, cannot be con-|
fidered s in 4 fate of fafety—His re.cap.

As litle isittobe qn:ﬁiona\\(hl{r‘:r cannot be {aid to have rendered him no|

cvice. It cannot reafontbly be contend.
that be would have been difchanged i
he ports of the belligerent, with cofts and|
ldamagen s

Let us then enquire, whether this was
the fituation of the Amelin. The firlt faci|
[tates her to have failed from Calcutta in
Bengal, in April, 1799, laden with al
lcargo of the produ& and manufatory of
that country. Here it is conteded that
the whole of Bengal niay poffibly not bein
ipoffeffion of the Englifb, and therefore it

i notunérequant to confider and fpeak of 3

does not appear that the cargo was within,

s her ;
iled, fhe appealed to  higher tri
bunal, ‘and authorifed Timited holtilitics.
This was not violating the law of nations,|
but conforming to it In the courfe of
thefe limited hoftilities, the Amelin hus|
been re-captured, and the enquiry now
not whether the conduct of France woul
Lumfy adeparture from the law of nations,
ut what is the real law in the cafe, Thid
ldepends on the danger from which fhe has|
een faved,

Much has been fuid about the general
[conduct of France and England on. the
fes, and it has been urged that the courfr
of the Tatter has been itill more injuriou
than that of the former.—That is a confi-|
|deration. not to be taken up in‘this caufe.
{Animadverfions on_either, in the prefen]
[cafee, would be confidered as exteemely un-|

would have been more limit-
led, -had the intention of the a& been to™
reltrain its application to a recaptured veffel
belonging to a nation engaged with the
[United States againit the fame enemy.
The words of the act would certainly.
ladmit of this conftrution. 4
Againitit, it has been urged, and we think
with great force, that the Taws of the Ung
ted States ought not, if it be_avoidib)
(0 to be conftrued as to infraét the com-
mon principles and ulages of: nations, or
the general docrines of national law. 1€
the conftruion contended fory be given to

oJehe ek, it fubjeéts to the (ime vate of |

falvage a recaptured neutrl, and a. recaps:
Cired plligenent el ok uceordmids
the Y of hations, 4 neutral is generally
to be reftored without fulvage.




