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On Tuefdsy loft Chief Jultice Mixsmate de
Livered the following opiaion of the Supreme|
Court of the U, States, in che cafe of

Sttas Tarwor, Captain of the)
Thited Sushey Shih o Wor e
Constitution,

e

SUS
Haws Fgor nic SEANAN, clain-
ant of the Ship Amelia, her tac-
e, appirel and furniture.

Thss isa writ of error 1o a decree of
he“gircdit conrt for the diftri&t ol Ney
York, by which the decree of the diftric}
conrtof that flate, reftoring the thin Ame-|
1ia to’ her owners on the piymet of o
alf for falvage, was revericd) and 4 de-|
eree rendzred, dire@ing the reltoration of
“the velel without fulvage.

g fafls argreed by the partics, and thel
I plexdings in the catfe, prefnt the follow-|
‘s,g‘ura. Rt
» 7 [The ftate of the cafe is concifely this
k &'h fhip Awmelia failed from Calontta in)
Bengil, in April, 1799, loaded with a car-|
gn of ‘the produc and manufaflory of tha
country, and was boand to Hamburs. On)
‘the 6th Septentber fhe was capiired by the
“French national corvette La Diligente,|
“commanded by “Duboiz, who togl

out the captain, part of the crew, wid moflfy

“of the papers of the Amelia, and putcing
ige-atter and French: failors on board)
er, ‘ordered her o St. Domingo, to'be

Judged according to the laws of wir. On|

Ml 5ehof September, fhe was re-capired)

by Capeain Talbot, commander of the Gon-

Tiucion, who ordered her iuto New-Tock|

For adjudication.

“A* the tiime of the re captare, the Ame.|>

Tia had eight iron cannon, and eight wonden|
guns, with which the lefe Calouttas Fram
e thig's papers, and other tefimony. i
appeared, that fhe was the proerty of Cha.|
peau Rougsy, a citizen and merchant off
Hutare s snd-t€ was, caisded by, thel
<ounfel below, that France and Hamburg|
wereuot in a flate of hoftlity with each|
ther, and that Hamburg was to be conli-|
red a5 neutral bevween the prefent belli<
gerent powers.

The difkri& court of New-York, before|
whom the caufe firft came, decreed one hali]
of the grofs amount of the (hip and cargo)
as, falvage to the te-captors.  The circuntf
court of New-York reverfed this decree,|
from which reverfal, the re-captors appeal-
ed 2o this court.

. M. Bayard and Mr. Ingerfoll, for thel
Jaintifls 10 error, an ilas, M|
Levy, and Mr. Mafon, for the defendants |

‘te Amclia_was libelled as a French
vellel, and the libellant prays that fhe may]
be condemned as prize; or, if reflored to
any profon entidled to her as the former
ownery that fuch refl ration Mould be made|
on paying falvage. The claim ard anfwer|
of Hans Frederick Seagan, difciofes thel
neutral charadier of the velfel, and claims|
her on behalf of the owners,

The queftions growing ont of thefe facts,
and to be 0 e oy A

Is.Capt, Talbot, the plaintifl in error,|
entitled to any, and if to any, to what fal-|
vage in the cafe which has been flated 7

age is a compenfation for alual fer-
vice vendered to. the property charged
withiit,

It is demandible of right for veffeld
faved from pirates, or from the enemy,

In.order, however, o fupport, the de|
mandy two circumftances mult concur.

ke, The taking muft be lawful.

2d. There muft be a meritorious fervice

|dations on velles Belonging to the citizens

yet the rights accruing to the re-captor arc
not the fume, becaufe no right can aceru]
from an act infelf unlawful.

Inorcer then to decide on the rights of
Capt.
wine the relative fituation of the United]

capture.

The whole powers of war being, by the|
conftitution of the United States, velted
in Congrefs, the adls of that body can)
alone be reforted to as our guides ia this|
lenquirys It is not denied, por n the
courfe of the argument has it been denied,
that Congrefs may authorife general hofi|
ilitics, in which cafe the geacral laws of
jwar apply to our fitustion ; or partial hot.|
tilities, in which cafe the laws of war, {of
far a5 they aflually apply to our fitvation,
muit be noticed.

To determine then the real fituation off
America in regand to France, the adls of
Congrref are to be infpected.

The firlt aé on' this fubjelt paffd on)
the 28th of May, 1798, and is entitled
< Au aét niore efieétually to protect thel
commerce and couls of the United States.”|

This act authoriles any armed velfel of
the Ubited States to captire any. armed]
vellel failing under the authority, or pre.|
tence of autbority, of the fepublic. o
France, which fhall have committed depre-

of the Uuiited States, or whish fhall be]
sund Rovering on the coalls for the

albot, it becomes neceffary o exi

and France at the date of the re-|

lje<ls of any uation in-amity with the Uni

ted States, if retaken from the encm:

within_ twenty-four hours, the owners are
to allow onc eighth part of the whole va
lac for falvage,” and if they have remain.|
ed above mety-fx hours in poffefiion o

he enemy, pne balf is to be allowed.

On the 3d of March 1800, Congrefs|
palied “an a& providing for falvage in|
cafie of re-capture.”

This Jaw regulates the falvage to be paid|
€ when any.vellelor goods, which fhall bel
taken as prize s aforefaid, thall appear to
have before belonged to any perfon or per.
fons. permanently refident within the ter|
ritory and under the prote@ion of any fo-
reign privce, government or ftate, in amity|
with the United States, and to have been|
taken by.an enemy of the United States,
or by authority, or pretence of authority,|
from any prince, government or {latey a.
gainft which the United States have autho-
hifedy or fall authorife defence or reprid
als.”
Thefc are the laws of the United States|
which define their fituation in regard to
France, and which regulaté falvage to ac|
crue on re-captures made inconfequence of]
that fituation.

A meatral armed vellel which has bees
lcaptured, and which is commanded and|
ed by Fi whether found|

March, 1799, enadts— That for the fhips|and cruize with her for a confiderable time
or goods helonging to the citizens of thewithout fending her in for -condemnation.
United States, or to the citizens or fubs|The

1ty of fuch vefiel would not,
(triétly fpeaking be changed, fo as bécome
a Frenci veflel, and yet it would probably
4 great departure from the real
tent of Congrefs, o ave permitted fuch
vellel to cruize unmolefted. An armed.
thip under thefe circumftances might have
attacked one of the public veflels of the
(United Stases. - The aéks which have been
recited exprefsly authorife the capture of
fuch veflel fo commencing hoflilities, by a
private armed fhip, but not by one belongs -
iog to the public. - To fuppofe that a cap~
ture would in' the one cafe be lawful, and
lin the other unlawful; or to fuppofe that
even in the limited flate of hoftilities in
which we were placed, two veilels armed
and manned by the enemny, and equally
cruizing on American commerce, might
the one be lawfully captured, while the o-
thery though an actual afailan, could not ;
or if captured that the 4 could only he
juftificd from the probable caufe of capture
farnithed by appearances ; would be to at-
tibute a capricioufnefs o our legiflation
on the fubject of war, Which can only be

proper when inevitable.

There mult then be incidents growi
out of thofe alts of hoftility fpecifically su-
thorifed, which a fair confiruétion of the
aéks will authorife likewife. =
"This was obviouly the fenfe of Can-

pofe of committing fuch depredations.—|
Lt alfo authorifes the re-capture of vefiels
belonging to the citizens of the United|
Statess .
On the 25th of June, 1798, an 3 was
pafled < to authorife the defence of the
merchane veflels of the United Seates a-
ainkt French dipredations.”

This aét enpowers mercharit veflels)
Jowned wholly by citizens of the United
States, to_defeud themelves againlt any)
attack which way be made on them by the
commander or crew of any ‘armed veffel
(lling under French eolours, or adting, of
pretending to adt, by or under the autho-|
ity of the French republic ; and to capture
any fuch veflel—Tliis &t alfo authorifes|
the re-captare of merchint veifels belon-|
ing to the citizens of the United Stascs,
By the 2d fection, fuch armed yeffel is to
be brought in wnd condemned. for the ule
of the owners and eaptors.

By the fame feékion, ré-captured veffels
belonging o the citizens of the United|
States, are to be reflored, they paying for
(alvagemot lefs than orie eghth, nor more
than one balf, of the true value of fuch]
veliel and cargos

On the 28th of June, an ek palfed <in|
addition to the 4t ‘more effectually o pro-
tect the commerce and coalts of the Uni-
ced States." :

This authorifes the condemnation of]
[veflels brought in wnder the firft uél, with
their cargoes, excepting only from

cruizing on the high feas, or failing dircét
Iy for a French port, doss not come within|
the defcrption. of thefe. which the law
authorife an American (hip of war to cap-
ture, unlefs fhe. be confidered quo ad hoc
132 French veflil,

Very little doubt can be entertained bl

tering an American wnarmed: merchant.|
man, or one which fhould he srimed, but of

inferior force, would as readily. capture
fich merchantan asif fir- bad failed ims|
mediately from the ports of France, = On

diret and declared objest of the war then,|
which was the proteétivn of the American
cominerce, wonld. as certainly require - thel
capture of fuch a vellel, as of others more
(decerminately fpecified.  But the rights of
2 neutral, which the government of the|

g dilregarded, here intervene; and thel
veffel certainly is not, corrc@ly fpeaking|
v French veflel.

If the Amelia was not, on the 15th of
[September 1709, a French veffel within)
the defeription of the ac of Congrels
conld her capture be lawful?

It i I fuim, a univerfal principle)
which applies to thofe engaged in a partial,
45 well us thole engaged in. a general war,|
that where there is probable caufe to be.|
licve the veffel met with at fea, is in the|
condition of one liable to_capture, it i
lawful to take her, and hlhjt&‘ ber to the|

TR 2 S e

that @) veflel thus circumflanced, encounti

United States caunat be confidered as hav-|.

I£ by the laws of Congrels on this fub-
je€t, that body Muall appear o have legil-
laced upon @ perfeét conviétion that the
fate of war in which this country was
placed, was fuch as to authorife re-captures
isenerally from the enemy; if onc part of
ihe fyfiem bald be manitelly founded on
is confiruction of the other par, it would
have confiderable weight in vendering cer-
in what might before have been doubt.
ul.
Upon a critical inveftigation of the aty
of Congrefs it will appear, that the right of
re-capture is exprebily given in no fingle
inflanice, but that of a velfel or goods be-
longing to a citizen of the United States.

& will alfo appear that the quantum of
falvage it regulated, as if the right to it ex-
ifted previous to the regulation
Although no right of re-capture is given
in terms for the veels and goods belongi
0 perfons refiding wichin the Uni
States not being cirizcns, yet an aét, pafs
fed fo early as the 28th of June 1798, dew
lclares, that veflels and gonds of this de-
{cription, when re-captared, fhall be re
flored on paying falvage ; thereby plainly.
dicating that ich re-capture was fufficie
ently warranted by law to be the founda~
tion of a claim for falvage.

1 the recapture of veflels of one deferip-
tion, not. exprefsly authonfed by the very
terms of the ad of Congrefs, be yet a
rightful adh, secognifed by Congrefs as the
it 2

condemnation the goods of any ctizen o
perlon refident within the United Sttes,
which fliall have been before taken by thel
lerew of fuch captured veffel.

The fecond fection providss, that when-|
dver any vellel or goods, the property of|
any citizen of the United States, or perfon|
refident therein, thall be re-captured, the
{ame fhall be reftored, be paying for falvage
fone eighth part of the value, fiom all
deductions.

On the 9th of July another law.

The Amelia was an armed velfel com
manded and manned by Frenchmens It
lioes not appear that there was evidenee
on board to afcertain her charadters 1t i
not then to be queftioned, nor have the|
claimants queftioned, but - that there was|
probable caufe to bring her in for adjudic
cation,

The recapture then was lawful.

But it has been infilted that this re-cap|
ure was only Lawful in conlequence of i

beful chacadh .

for a clim to falvage, which
claim Congrels proceeds to regulate ; then
it would feem that other recaptures from.
che fame encmy are cually rightful ; and
where the claim they afford for (alvage has
ot been regulated by Gungrefs, fuch claim
it be determined by the principles of ge-
neral law.

In this fruation remained the re-captur-
«d vefTels of any other power alfo at war
with Erance, until the aék of the 2d of
March 1705, which regulytes the Givage

o

ated, & further ta prote the commerce
lof the United States.” v

This aét authorifes tie public armed vef:
fels of the United States to take any arm|
ed French velel found an the high feas
It alfo direéks

ppacel c. and the goods

fuch armed veflel, with her| LT
i

of the Amelia,
o right of falvage can accrue from an aél
is only juttified by. the difficulty of -avoids
ling error, arifing from the doubful cir|
€5 of the cafes

he ion of the court is, that had thel

opl

rendered to the re-captured.

1k, The taking mulk be Tawful—for o
claim can be maintained in a court of juf
i on an A& in itfelf’ tortiouss
2 re-capture, therefore, made by a neu-
+Apower, na claim for fulvage can wrife
ecaufe.the aék of retaking is @ hoftile aél,
rot jultfied by the ficuation of the nation
v, which. the “vellel making the recapture
belongs, in relatien to that from the pof.
feifion of which [ich rescaptured vellel way
taken, The- degree of fervice rendered
the refoued veflel is prcifely the fame as

found on board, being French property,
e contomneny REHRLL - LI

e fame power of capture i extended]
to private armed veflels.

The 6th fection provides, that the veffel
for goods of any citizen of the United States,
o perfon refiding therein, fhall be reflored,
paying for-falvage not Tefs than onc|
thy nor more than one half, of the va-|
lue of fuch re-capture, without any de.|
[dudinn. 1
“Flie 7th fection of the aet for the go-|

if it had been rendered by 3 belligeréne 5

veenment of the navy, pulled the 24 of

of the Amelia been completely,

armed velfel under French authority)
uid iu 4 condition ta anuoy the American
commeree, it was his duty to render her in-
feapable of mifchiel o have taken oul|
ihe arms or the crew, was as little autho.
rifed by fira&ion of the 1éks of Ci

fwhich was founded in miftake, and whichfgi

fccrtained by capt. Talbot, yet us fhe waclc
an

m them. Neither by that
4, nor by any previous 4k, was a power
“en i terms, to re-capture fuch vefTels.
But their re-capture was an incident whick
unavoidably grew out of the flate of the
wvar. - On the capture of a French veffel,
having with her as a prize, the veflel of
fuch a power, the prize was inevitably re- *
On the idea that the recapture
eas laweful and that it was a foundation on.
bt dhe wght 1 Galrage eou v
the legiflature in March 99 declare what
he amount of that falvage fhould be.
The expreflion of this aét is by no teans
licit. 1f it extends to neutrdls thenit

[orefs contended for by the, claimants,
nlhave taken pollefiion of the veffel her
el

Tehas, 1 believe, been pratifed in the
conrfe of the prefent wary and, if not, it
certainly very practicable, to man a prise

governs this cale s if otherwife, the law
efpecting them continued fhill longer on
ihe faume” ground with the law refpecting
4 belligerent, prior to the paffage of the
Aét of the 2d of March 1799, Thus it
| continued watid the 34 of March 1800,




