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TURED AND ABANDONED PROPERTY ACTS, 

By W. PENN . CLARKE. 
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The claims ari ing nnder the Captured anel Ahandoned Prop­
erty Acts rest upon different gronnds, and are more meritori IS 

in their nature, than oth rs growing out of the late civil Wal .: 
and that Congress may act uncleI'. tandingly upon thl' suhject, 
it is proper that we should examine the statutes relating thereto, 
and determine the object of their enactment. as the same i' 
to be gathered from the language employed and as they have 
b en construed by the courts. The greater part of the property 
known a Captured and Abandoned wa.. seized uut! 'I' the pro­
vision. of the act of March 12, 1 (ia. Now "what WaH the ob­
ject of such seizures? Early in the history of the war it hecame 
apparent that the basis of credit of the Couft'clemt(' Govern­
ment, upon which it relied to obtain munitions of war and 
supplie. for the support of its armie., was the ("ottOll and 
sugar raised in the South rn 'tates. ,Vhen this hasis was 
destroyed, or removed, then the credit upon which it re. ted 
would fail, and the eli union organization mu. t collapse. It 
became, then, a part of the policy of the National Government 
to seize this kind of property wherever it could be found in the 
insurgent States, and without regard to the question whether 
it belonged to private individuals or the Confederate Goyern­
ment, and without inquiry as to the loyalty or disloyalty of the 
owners. Every bale of cotton, every hog. head of ~ugar, taken 
from the rebels and tran. fer red to Union men, weaken u the 
one and strengthened the other cau e. Hence, the act of 
March 12, 1863 provided for the seizure of all such property by 
the military authoritie and by agent appointed by the 'ecre­
tary of the Treasury, who were required to keep book, show­
ing from whom such property was received, the co t of trans­
portation, and th proceed of the sale thereof, which proceeds 
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were to be paid into th • Tr a. ury of the United tate~. That 
th' }lurpo1' of this act wa to de1'troy th means of support 
of the 'unfederat(> Government. and cripple its cr dit with 
fOl'pign nations. appears from the fact that the Jaw did not 
proyille for th confification of the prop rty seized under it, 
and that it exc.;lu(h·d from ~uch 1'eizure all property which had 
heen Wi <1, or which was i.ntended tu be usell, for waging or 
carrying on 'war against the United 'tates, and which was 
la.wful prize of war. Thus. the statute contpmplated the seiz­
Ul'e of privat property. nut a. Louty of war, not for condem­
nation and forfei.ture, Lut as a m an:;; of crippling the insur­
gents. and upon this gl'onnd may be justified as a war m asure. 

nil. in pursuance of thi~ ad. wherever the Union armies 
w(,l1t-into en~ry eity, town, and haml t, on ('very plantation, 
wheren'1' a Tr a. ury agent could p n trate-private property 
of almofit every uatur and description, without regard to 
owner. hip or the political SiitillS of the owner, was carried off, 
1'01(1. and the proceeds paid into th ational Tr asury. And 
that thi:,; seizure of private prop'rty did not diye. t the title of 
the owners, ancl that 1'ueh wa~ not the intention of Congress, 
was declarNl by tIll' Snpreme Court in the ease of th enited 
States y. Kleill (1:3 Wallace. 1:31) in which th Court say: 

"It thus ~eem~ that. e.'cept aR to property u ed in actual 
hGstilitie~. as 1l1entioll('cl in the firRt section of the att of March 
12. 1 '03 . no titleR wpre diyested in the insurgent tate, unless 
in pur uance of a judgment rendered after due legal pl'oce cl­
iugs. The Government reeognized to th fullest e."tent the 
humane maxims of the modern law of nation ', which exempts 
the private property of non-comLatant enemi s from capture 
as booty of war. Even the law of confiscation wa sparingly 
applied. The cases weI' fpw. indeed, in which the property 
of any not engaged in actual hostilities was subject to seizure 
and )-iale." 

Un<if'l' the provi ions of this act, a large fundhadaccun111lated 
in the Treasury at the clost' of the war, and the lateRt I' turns 
~how, that after paying all claim, upon th fund which haye 
be n allowecl up to thi. time. ther still remains in th Treasury 
a halant of Home ten million I' of dollars, which, a. I shall show 
befor I get through, the Goyernment holds a trustee for the 
lawful claimants. 

'VhiIe ongI' ss. hy the enactment of this and kindr d statutes, 
intended that private property of thi character , hould b eized, 
regard] l' alik of own rship or adhesion to the Ilion cause, 
the members well knew that there were in the South tho e who 
were loyal to their Government, and who would suff l' in con­
sequence of the policy adopted. For these it d emed it proper­
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; to make some provision, and hence it proyidpd in the third 'ee­
tion of the act of )larch 12, lc 03. as follows: 

"And any per. on claiming to haye been the owner of any such 
abandoned or captured property may at any time within two 
years after the upprc:. ion of the reb >I1ion prefer his ('Iaim to 
the proceeds thereof in tIl(' Court of Claims: and on prouf to 
th satisfaction of aid court of his o"l"nership of said lll'olwrty, 
of hi right to th proceerhi thereof, and that he ha~ IWY 'I' gi yen 
any aid or comfort to the present rebellion. to I'e ei VI' the re~idue 
of such proceeds. after th' deduction of any }llll'chasp-money 
which may have been paid, together with the expense of trans­
portation and sale of . aid prOIJerty. and any otlll'r lawful 
exp nses attending the dispo. ition thereof." 

Under this provision of the statute many ~uits w 're com­
menced, hut the language of the act was so vugU(', aUtI the 
bitt rness growing out of the war was so grcat, tllat Jll'Oceed­
ings und t· it progressed very slowly. The reports <111(1 l'e<:()rds 
of th Court of Claims show that the judg s of that ('ourt were 
thoroughly imbued with the f >eling that tilpn prentilt·d against 
all claimants who had l' sided in th outh during the l'l'lwlI­
ion; that they ruled rigidly in favor of the GoYel'lllllent : and 
that the claimants were harred in their prog'n>ss hy constant 
appeals to th ,upreme Court. ,\Yhat constitute(l proof of luy­
alty? ,\Vhen wa the l' bellion uppressed. and Wbl'll did the 
two years eXI ire within which suit· could be C'OlllllH'llced? 
The e, and many other questions equally important. hall to be 
determined by the , 'uprcme Court, which invo]ye<llong delays; 
and it wa. not till 187'2 that the Supreme Court decided that 
the r bellion was suppress d ou the 20th of ~\ugu~t. It'nO. the 
date of President Johnson's final proclamation of pardon and 
amne ty, and hence that th limitation of th right to com­
mence suits under th act of March 12, IR():~, took effect on the 
20th of August, ISO!)' Thi . decision was made ill th • ('ase of 
Andpl'SOIl v. The United State.'; (9 '\Vallace. :Hi); nIHi tIm it 
appears that not till/our !leal'S after the time had 'xpi red within 
'which claimants could bring !-;uits, was the questiun as to the 
period of limitation determined. Owing to til eSt' obstacl s, 
many nion men, or men who were only disloyal from neces­
flity, were deterr d from bringing suits to recover the proceed 
of their property. There were also other difficulties in the way. 
,\Vhen th war closed the outh was impoveri 11 d. \Vhile the 
intelligent men, and tho e living in the center of information, 
knew of the existence of the statute, tho e in the interior por­
tions of the outh, who were too poor to take the papers, and 
had no friends to inform them, had no knowledge of the law 
till the period of commencing uits had elapsed. Many of the e 
claimants are widows, and others were orphans during the 
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contilluance of th' war anll too young to b a1' arms; whIle 
others arc n >groe', who, during the contl'st, had raised cotton 
on the plantatiolls of tht'ir late ma:-;t'rs, and hoard d it up, as 
th' llll'ans of starting in life, after th truggle had terminated, 
TIm it has hapl> n d that many of those for whose benefit this 
prcwision of th' statut was enacted. haye failed 01' been unable 
to tak advantage of it, and tIm they haye b come the. uf­
fercn;, 

This provision of the statute, while it mad only pre. ent 
provision for loyal men, 1 ft the question of the final di posi­
tioll of the proceeds of the other property undisposed of, and 
. ubject to the subsequent action of 'ongr s" No subse­
qUl'nt act, providing for the forfeiture or mfiscation of that 
portion of the fUIlII not claimed by loyal per 'on , has eyer b on 
enaetcc1. ancI it lies in the Treasury to-day undisposed of, This 
proves that it was not the intention of Congress, when the law 
was enacted, to pUlli. h men unheard, upon the assumption of 
tll 'il' diHloyalty, by the confiscation of their property, but to 
leHYc the final dispoqition of the fund to . ub.equent legisla­
tion, Thi!" IS the view taken of the . u bj ect by the Suprem 
Court. ~peaking' of this act, in the case of The United States 
y. J{lf.'ill, hefore cited, Chi f Justice ChaRe fiays: 

.. That it was not the intention of Congress that the title to 
these lJl'oceeds :::hould he divested absolutely out of th orig­
inal owners of the propl'rty, Reems clear upon a compari!"on of 
diff 'rent parts of the act. 

c, 'Ve have already seen that thos articles which became, by 
the simple fact of capture, the property of the captor, as ol'd­
nanc ,munitions of wal', and the like, or in which third parties 
acquired rights which might b made absolute, as ships and 
other vessel captured a prize, w re expre. sly exe pted from 
the operatioll of the a -t; and it is l' a on able to infer that it 
wa' the purpose of C ngre , that the proceed of the property 
for which the i:ipecial provi ion of the aet was made should 
go into the Trea 'ur)' without chang of ownership. Certainly 
such waH the intention in l' spect to the prop rty of loyal men, 
That til!:' same intention pI' vailed in regard to the property of 
ownen; who, thollgh then hostile, mi(Jht sttbsequently become 
l()yal appearK probabl from the circum tance that no provi ­
ion is anywhere mad, for confi cation of it, while there is no 
trace in the . tatute-book of intention to dive t o\'mership of 
privat prop rty uot except cl from the effect of this act, other­
wise than by proceedings for confi cation. 

"It i ' thus seen that, exc pt a to property used in actual 
ho ,tilitie. , as mentioned in the fir t section of the act of March 
12, 1~68, no titles were diveRted in the in urgent tat s, unle s 
in pur uance of a judgment rendered after due legal proceed-

J 
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ings. The Government recognized to the fulle. t e.' tent thp 
humane maxims of th modern law of nations, ,vhich eXeJllptR 
private property of non-combatant nemies from capture as 
booty of war; even the law of confiscation was sparingly 

,J applied. The cases weI' few incl ed in which the property of 
any not engaged in actual hostiliti s was subject d to seizur 
and sale." 

! And further on. after speaking upon the effect of a pardon 
and amne. ty. which I d em it unneeessary to discuss here at 
present, the Court conclude as follow : 

, "We conclud~, thel'efol'e, that the title to the proceeds of 
th property whicl came to the po.. es ion of the Goyernment 
by capture vI' abandonment, with th exc ptions already noticed, 
was. in no ca ,divested from the original owner. It was for 
the Governm~nt it elf to det rmine wheth r tho. e proceed 
should be restored to th owner or not. The prom£se of the 
restorat1'on of all 1'1'ghts of prope1'ty decided that q1lestion 
affi1'mat1'vely as to all persons who availed themseh'ps of the 
pr'offm'ed pardon. * * * The restoration of the proceeds 
became the absolute r£ght of the per'sons pal'doned, on applica­
tion within two y ars from the clo e of the war. It was, in 
fact, promised for an equivalent. Pardon and r~storation of 
political rights were in return for the oath and its fulfillment." 

In consonance with these views the Supreme Court held, in 
this and other case (ee GrllUecl States v. Paclelforcl, !) "\-Vall.. 
531), that the money in the 'freasuryarising from the ale of 
captured and abandoned property belonged to the owners of 
such property; that their title was not divested by the. eizur 
and sale thereof: and that th nit d States held it in trust 
for the lawful claimants. uch have been the decisions of the 
highest judicial tribunal created by the Constitution as to the 
objects and Plll'PO e of the Captured and Abandoned Property 
Acts, and a to the rights of claimants under those acts, with­
out l' gard to their previous conduct or political tatus. 

P_\'RDON AND A:~INE TY.-ITS LEGAL EFFECT. 

While om of the pre ent claimant, con. istently adhered to 
the nit cl tates throughout the war, and gave no aid to the 
rebellion, it may b conceded that some of the others favored 
and a siRted the Confederat cau e. Thi lead to the consid­
eration of the present po ition of the latter as American citi­
zen . and their rights as such. 

On the 20th of August, 1 66, President Johnson. in pursuance 
of the authority vested in him by the 'onstitutiou au(l th 
lawc;. issued his proclamation. announcing the SUPPI' >ssion of 
thl' :·ebellion. and granting full pardon and amnesty. uncon­
ditionally and without reo en-ation, to all who had participated 
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th rein. with re::;tol'ation of their politi al allcl ci\'ill'ights. No 
conclitions Wl're imposed. nor wa' any oath of future allegiance 
or goou b(·ll,wio!' required. That proclamation t('rminated the 
war I gaily. as practically it had been tl'I'minat('(l by the sur­
renuer of LI'e at Appomattox. a,nd its leg-nl ·ff <.'t was two-fold: 
In the fir, ,t ]llac , it not only pardonNI the crime of treason 
,,,,,hich each indiyidual who participatefl in the rebellion had 
committed, but it condoned his offense, wiped out his Guilt. and 
piaet'll him on the arne plane of loyalty as the most gallant 
soldier who sen' d und rthe Tational flag. From th date of 
that proclamation. no such thing aR di loyalty existed, and any 
man who impute. di loyalty to one who aided the rebellion. or 
stigmatizes him as a traitor, i guilty of a Ii I or slander, and 
ubject to an action at common law. And I here affirm that in 

the face of ,Your statute requiring proof of loyalty, any Con­
fed rate, by virtue of that proclamation, may go into court, 
and declare under oath that he has borne tru allegiance to the 
United 'tateR, and gav no aid or comfort to th rebellion, and 
so long as that proclamation remains upon our statute-book, 
h can nev I' be legally convicted of perjury. A I' f renee to 
authorities ,vill conclu ively establish thi propo ition. Black-
tone says: 

., The effect of a pardon is to make the off nd I' a new man; 
to acquit him of all corporal penalties and forf itures annexed 
to the offem;e for whi h he obtains pardon; it gives him new 
credit and capaf'ity ; and the pardon of treason or felony, even 
after conviction or attainder, will enable a man to have an 
action of slander for calling him a traitor or felon." 

The •'upr me Court of the Unit d States. in th ca e of e:r 
parte GarlalLd (4 \Yallaee, B"0). one of the earliest that arose, 
and whieh was well considered. held this do 'trine: 

., A parflon reach· both the punishment pre cribed for the 
offense. Will the (luilt oj the offender. and wh n the pardon is 
fn11. it releases the Jluni hment, and blots out oj pxistence the 
guilt, 80 that ill the eye of the law the o.ft'eltder 1's ((8 il/nocent 
as 1j he hod I/ever cOlllmitted the o.ffense. If granted before 
conviction. it prevents any of the 11 naltie and disabilities con­
sequent upon convietion from attaching; if granted after COll­

vi tion, it removes the penalties and <Ii abilities. and restore 
him to all his civil rights; it m(lkps hint, as it were. a new man. 
and gl·/.:es him a new c/'erlit and capacity." 

And this (loetl'lne wa. . ubsequently affirmed in the ca e of 
ArlllstrOIl[/s FOlll/dry (Ii \Yallace. 7tJO) and The ellited tates 
Y. Par/elj()/'d (D Ib .. (42), and p rhap. in other cases. 

It i. clear from the~,;(' authoriti s that the first effect of the 
proclamation of pardon and amnesty of Presiflent Johnson wa 

• 
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to wipe ont the guilt of all who had aided th onfederate 
-cau ; it inve. ted them with a new character, and left them 
as though their loyalty and allegiunC'e to th National Govern­I ment had never been int rl'upt d or q uestioneu; and legally 
they tand as fairly before the country. and are entitl d to 
pr cisely the arne rights and privilege, a the stauneheRt de­1 fender of the Union cau e. 

Thi act of the Pre. ident not only granted pardon and am 
nesty to every participator in the rabellion, whether that par­
ticipation was active or passive, hnt it restor d each to hi· 
political and civil 1·ights. What politi('(ll rights:- The right 
to vote and to hold office. and every other right that pertaiu 
to a citizen of the Republic, ancI he may exerci e those rights 
as unque tioned as any other citizen. What ciuil rights) The 
right to life, lIberty, and prop rty. guaranteed by the Con ti­
tution to every citizen, and the right that that property shall , not be taken from him for the public use without ju t com­
pen ation. This grant placed him again under the protection of 
the Con titution, and ecured to him the b nefits of that instru­
ment. which he had forfeited by hi act of treason. And the 
second effect of this proclamation of pardon and amne ·ty was 
to make valid any claim he might hold against the Government, 
for property seized and sold and its proceeds applied for th 
benefit of the United States. or placed in the National Trea ury. 
The re toration of those who had been di~loyal to their right 
of property wa not an idle a t or vain thing, and can meau 
nothing but this; for under the rules of modern warfare the 
private prop rty of non-combatant enemies i exempt from 
seizure, and wh re it was . eized and used for the upport of 
our armies in th field, or in aid of the suppre sion of the 
rebellion, ullle s it had been confiscat d by proper proc eding ' 
in the courts under the provi ion of law, the Government 
became liable to its owner for it value, upon the re toration 
of the owner to their civil right. And these views are su '­
tained by th decisions of the Supreme Court. Thus, in the 
-case of Tile United States v. Klein (13 ·Wallace, 137), Chief 
Justice Chase. delivering the opinion of the Court. says: 

" It is thus s en that, xcept as to property used in actual 
hostilitie , aR mentioned in the fin;t s ction of the act of March 
12, 1 (j:~. no titles W re div sted in the in urgent StateR. unless 
in pursuance of a judgment r endered after due legal proceed­
ing. The Government r cognized to the fullest xtent the 
humane maxims of th mod I'U law of nations. which exempts 
private property of non-comhatant enemie from capture a . 
booty of war. Even the law of confiscation was sparingly 
applied. The ca,es were f w indeed in which the prop rtyof 



any not e.ngag d in actual ho tilities was su lJjccted to Reizure 
and. ale." 

It Rl'cm . clear then, that where property wa. taken from p r­
Rons rpsidiug in the insurrectionary tates, for the use or sup­
port of the Federal armies, r which WaR sold and th proceeds 
UR >d lJy th Government, without cond mnation and confisca­
tion a; provided by Jaw, and which property wa not used in 
promotion of the rebellion, that th value of such property 
b came a valid charg agaiust the Government, upon the res­
toration of the owner thereof to their civil rights; and that it 
was one of the purposes of J ohn,on's proclamation, by restor­
ing the owner, to their civil rights. to giv validity to such 
claims. V\Th th l' that was the purpo e or not, uch, I contend, 
was itf; legal effect. Th se claim , then, are pl'operty, a. much 
o as th plantatiollR from which the upplie were taken, of 

which the owner can n0t be deprived without due proce of 
law, and to which their titles are as clear as tho e to any other r 
property. And for Congress to exclude them from the judicial 
tribunals of the country, on th ground of the disloyalty of the 
claimant, is to attempt to do that indirectly which it can not 
do dir ctly. It is virtually a confiscation of their property by 
method. unknown to, and in violation of, the Constitution; and,. 
to u e a plain word, amounts to little short of robbery, 

Congress pos e Re no power to limit or d stroy the legal 
ffect of th proclamation of pardon and amn.e ty by sub e­

quent legislation. This, it will be rem mbered. was attempted 
in 1 70, by a provi ion of law, attached to an appropriation bill, 
and known as the Drake amendment, which prohibited the 
Court of 'laims from receiving in evidence any proof of pardon 
and amnesty in upport of loyalty. and limiting the effect of 
an Executive pardon, and the Supreme Court promptly pro­
nounced the statute uncon titutional. Thi que tion arose in 
the case of th United States v. Klein (13 Wallace, 13 ), in which 
a special pardon wa. pleaded, and in the opinion of the Court, 
Chief Ju tice Chase uses thi languag : 

"To the Ex cutive alone i intrusted the power of pardon, 
and it is granted without limit. Pardon includes amnesty. It 
blots out the offense pardon d, and r moves all its penal con­
sequenceR. It may b granted on conditions. In th se par­
ticular pardon , that no doubt might exist as to their character 
restoration to prop rty wa, xpressly pledged, and the pardon 
WaR grauted on condition that the p 1'son who availed himself 
of it should take and keep a pre cribed oath. .Now, it is clear 
that the legislature can not change the effect of such a pardon 
(tNY m07'e than the Executive call change a law, yet this i 
attempted by the provision und r con ideration." 
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This, then, iR th effect of the Pre ident'R Proclamation of 
Pardon and Amn sty, and the 1 gal consequenc growing out 
of it, and Congres, pORseSRes no Con. titutional power to chang 
the on or to l' strict the other. Whether the President's act 
waR a wise one, it is u el s now to inquire. It can not be 
undon , and we mu t deal with fact. as we find them. By 
virtue of the d ciRionR of the highest judicial tribunal known 
to the country, th resident of the two ~ tions stand upon 
the Rame plane of loyalty, and should be treated with the ~ame 
ju tice, a sured of the same right, and their interests protected 
with the ame care. Whil we may continue to remember that 
the rebellion existed, we have Runk into legal oblivion the 
criminal acts of tho e who made war upon the Government, 
and in our dealings with them hereafter w should deal with 
them as loyal and law-abiding citizen. Such, I trust and 
believe, they will prove themselves to be, and that their only 

,. rivalry with the orth hereafter will be to prove their patriotic 
devotion to the whole Union aJ1d the Government which their 
fathers so faithfully labored to e tabli. h. . 

While the doctrines announced in the Klein case had 
reference to a pecial pardon they apply with equal. if not 
more, force when applied to a general proclamation of pardon 
and amnesty, accompanied with a restoration of all rights, and 
it is the imperative duty of our Nationallegislators to carry the 
promises of that proclamation into effect. In the language of 
the Supreme Court, these claimants have" become loyal," and 
they are entitled to precisely the same consideration and the 
same measure of justice as any other citi~ens of this great 
RepUblic. It is as much the duty of our legislators to carry 
into effect the promises of the President's Proclamation, as con­
strued by the Supreme Court, and make effective the re tora­
tion of rights which it conferred, as it is to provide for the 
wants of the Government, or perform any other legi, lative act. 
These claimants are not a king that any new rights hall be 
conferred upon them-they only demand the privilege of being 
remitted to some judicial tribunal wh re their xisting rights 
may be enforc d-a right which should pertain to very citizen 
of this broad land, a right which has been conferred upon the 

• subjects of all the civilized nation of Europe. Why sh- uld 
not Congress comply with this demand? By the deci ion of 
the courts to which refel'enc has been made these claims have 
been rendered valid>' their ownership is a personal and private 
right, as tangible as the right to life or liberty, which are held 
to be inalienable, except by due cour e of law; and if Congres 
refu es or neglects to provide a l' medy by which this right 
may be enforced and made available to its po essor, it will 
prove recreant alik to its duty under the Con titution, and to 
the people who l'epre entative it claim to be. 
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In June, 1 7:~. the ca~ of Haycraft v. The L~llited States 
22 \Vallace. 81), was commenced in the Court of 'laims to re­

cover th n t proce (Is of certain property of the claimant, 
seized under the aptur d and Abandonecl Property Acts. The 
~mit was brought mol' than two year after th, suppre sion of 
th rebellion, that i ' , after the 20th of August, 18G8, upon the 
theory that as the Government held those proce ds in trust, 
as d cieled in th Ylein and oth I' ca es. it was liable out ide of 
the act of :;\1arch 12, ] 868. upon an implied promise to pay to 
the claimant hi portion of the fund: but th Court of Claim' 
decided that the pro vi ion in that act limiting the right of the 
claimant to t\\<o y ar' in which to prefer his claim wa a limi­
tation upon its jurisdiction, and thereupon it dismis ed the 
petition. In January, 1 7;3, this deci ion wa affirmed by the 
'upreme Court. which h 11 that th qu stion wa one of juris­

diction. and not of limitation, and that Congress having legis­ ..lated upon the subject, the Court of Claim did not posse s 
jurisdiction to eut rtain uits of thi. character under an implied 
cOlltraet to refund to claimant the net proceeds of their prop­
erty in the Treasury. 

\Vhile the Haycraft ca e wa pending in the Court of Claims, 
and before it decision by the Supreme Court, a large number 
of suits were commenced in the former court upon the th ory 
on which the Haytraft case wa ba ed-viz., that the Govern­
ment was liabl to the claimant for th net proce ds of their 
property. under an implied contract, and the e cases were all 
continued upon the d ckets of the court till the uecision of the 

upl'cm Court to which I hay referred, when they were all 
dismi 'sed for want of juri diction. 

Here. then, was th difficulty which existed-pal·ties having 
rights which they w/'re ul/able to enforce, for the reason that 
there lca::; no t1'iblll/al to which fo resort fa)' their enforcement. 
It I' quire no argument to prov that a right may exi t where 
there is no remedy for its nfol'c ment: and thi was, and is 
to-day. the preei. e predicam nt of all per 'on claiming an 
inter st in the captured and abandoned property funrl.. While 
th power of the Court of Claims in the premises had cased to 

xiRt, the rights of the claimants had survived; and neither 
the court nor the daimant ,in order to nable each to act, 
r quired anything mor than thiR: the one. the privilege to 
sue, ((lid the ()thel' the right to entertain and determine such 
Sll its. 

To rem dy th wrong which exi ted in this r spect. and in 
ord l' to make ffediye the decisions of the. 'upreme Court, to 
which reference haR b en made. Congress enacted th 4th clau e 
<>f ectioll 10;,)9 of the Revi. d tatutes. giving the Court of 
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Claim' jurisdiction of ca. es arising uncleI' the Captur d and 
A1ancloned Property Act. . which reads as follows: 

"Fourth. Of all claims for th proce ds of captured or aban­
doned property, as provided by the act of :\1arch 12, 1 6:-3, 
chapter 12(), entitlerl ' An act to provide for th> collection of 
auandoned property and for the prevention of frauds in insur­
rectionary di trict within th liited tates. or 1y the act of 
July 2, 1 '6-:1:, chapter 22.1. ueing an act in addition thereto: 
Provided. That the remedy given in ca es of 8eizure under the 
said acts, 1y preferring claim in the Court of laims, shall be 
exclu iv , precluding the own l' of any propt:'rty taken by 
agents of the Tr asury Department a abandoned or captured 
property, in virtue or under color of said acts, from suit at 
common law, or any 'other mode of redre s whatever, 1efore 
any court other than the Court of Claim'." 

And Congress provid d for the payment of any judgment 
the court might render in favor of claimants und 'I' said fourth 
clause, by section :3089 of th Revised Statutes, which. under 
the head of t. Permanent Annual ppropriations," among other 
things, pro,Tides a follow : 

"For the return of proc eds from sal of captur d and 
abandoned property in ilJ,surrectionary districts to the owner 
thereof, who may, to the satisfaction of the ourt of laim:;;, 
prove their right to and ownership of said property. ,. 

These provisions of the Revised tatutes, construed together, 
provided a complet and ad quate remedy for the claimants 
under the act of March 12, 18 is, and . ubsequent statute:;; 
relating to the subje ·t. The tatutes declare thi. was the law 
on the 1st of D cember, 187:3. though they w re not approved 
by the Pre. ident till Jun 22, 1874, and were not puulished till 
in 1875. The e proyi:;;io11:;; of the :;;tatutes were in forc ,though 
not published. when th Haycraft case, above cited, wa de­
cided uy the upreme Court, and it can hardly b douhted that 
the decision in that ca:;;e would have been different, if the court 
had been a ware of the existenc-e of the two clausc~ in . ectiol1s 
1050 and :-3080 of the Revised. 'tatute . 

To every unprejudiced mind the language of the fourth 
-clause of section 1()50 is cl ar and unambiguou . and require 
no construction to arri ve at the intention of the National Leg­
islature. It could haye had but one ohject. and that wa. to 
confer upon the Court of Claim a juri diction which had once 
existed, and which COl1gres~ well knew had expired uy limita­
tion. ,\Vhile the provision confer:;; no new rights upon tho e 
-claiming th fund derived from the Ral of their property. but, 
on the contrary, restrict tho c right by making the jurisdic­
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tion .~cluf'ive, it provid R a tribunal before which they can go 
to nfol'c' xiRting rights, and that tribunal on Rpecially pro­
vide(l for adjudicating claimf' against the Government. Acting 
upon the a"Humption that the Guvernm nt can not be su d 
without its consent, the legal effect of the clau!' is to give that 
("ollsent, with th pro\~ iRo that the claimantf' shall be confined, 
in the pros cution of their clnims, to the provision of the act 
of March 12, 180:3, and July '2, 1R64; that is to . ay. that they 
should only recover the net proc els of th . al of their prop­
erty, after deduc-ting all CORt and charges. Anel this con lusion 
iR strengthen >d wh n section a(j 9 is con trued in connection 
with Rection 10:59. 

TIl' act of March 12, 1 G3, provided for the payment of all 
judgments rendered und r it provi ion . and if by the fourth 
clau e of R ction 1050 it waR only intend d to continue th juris­
diction of the ourt of 'laim a. to suits then pending before 
it, then no additional legi lation wa. nece. sary to provide for 
the payment of any judgment r nclered by the court in favor­
of th claimants. B ides, the limitation of two y ar in the 
act of March 12. 1863, operat d upon the claimants, rather 
than upon the court. It gav them th two years in which to 
prefer their claims to the proce d of th ir property, and the 
act nowher provid d that the jurisdiction of the court hould 
terminate in two y ar , whether th cases then pending were 
di posed of or not. But when Congr s came to confer a new 
juri diction upon the court, without limitation as to time in 
which uit might b commenced, in order to make the remedy 
ffective, it was nece . ary to make provision for the payment 

of any judgm nts obtained by the claimant and thi Congr S8 

did by the enactment of section 3689 of the Revised Statutes . 
The 'ourt of Claims, however, adhering to its habit of ruling 

rigidly againRt claimant in that court, has recently taken a 
different vi w of sections 1059 and 3689, and in the case of 
jl[ct1'y A. lrr(u]e, administratrix, and B. A. ~lIartel , syndic, has 
held that 'ongress did not intend by the above sections to 
repeal the two years' limitation in the act of March 12, 1863, 
and that the e ctions will not admit of such a con truction, 
thus placing ongre in the ridiculous attitude of conferring 
jurisdiction upon the court, and in the same clause limiting 
that juri diction to a p riod of time which had expired five 
year previously. This d ci ion is based upon the ground 
,. that the object of the r vi ion of the . tatute wa not to 
change existing law, but to revi e, simplify, arrange. and con­
solidate all tatutes of the United tates, general and perma­
nent in their nature, whi h shall b in fore at the time the 

ommission rs should make th final report of their doings;" 
and that th Commi sioners, ,. in tead of re-enacting the full 
language, for conci ene and cond nation, mer ly referred 
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to the act. and provided that the court should have juri diction 
of all claim for th proce d. of captur d or abandoned prop­
€rty, a provid d in the act of March 12, 1 63." 

The casesof Wacle and Martel. above r fen'ed to, the deci. ions 
in which virtually nullify. ction 10:)9 of the Revi ed Statutes, 
were not in a position to be tak n to the Supr'me Court. and 
hence that tri lnmal was not l' • ort d to. 

'Without topping to criticise further this decision of the 
Court of Claim. it is . ufficient to . ay that it completely nulli ­
fi s the fourth clause of section 1050 of the Revi ed Statute , 
and defeat the will of the law-making power as xpres ed by 
that provi ion of th law. 80 long as that deci ion . tand , 
even were there no other ou. tacles in the way, no suits can be 
maintained in the COlU't of 'laims for the recov ry of any por­
tion of the captured and abandoned property fund, and. th 
doors of that c01lrt, as well as all other legal tribunals, are 
clos d against the claimants. 

This is the condition and tate of the law bearing upon this 
Rubject. from which it not only appears that the ffort of Con­
gress to provide a remedy by which this fU11ll might he distrib­
ut d to it own rs. ha been d feat d by th action of th court. 
but that the claimants have not been guilty of laches in pI' s ­
ing their claims upon the legislative department of th Gov­
ernment. For more than tw nty-five years the Government 
has had the use of the money d rived from the ale of th claim­
ants' property. For more than twenty years the claimant, have 
been appealing to Congl' ss for r lief; and if Congress, in the 
discharge of more pressing duties, has neglect d this appeal, 
or if the remedy it provided has proved inefficacious, the 
stronger the reason for some action in this elir ction at the 
pre nt time. The claimants are fa t pa. ing away, leaving as 
an inheritance to their children the prospect of litigation with 
their Government, and the witnes e , upon whom th claim­
ant must dep nd to e tabli h their rights. are being scattered 
and 10 t sight of, and to delay furth r is simply to rob and 
deprive these parties of their right , ome of whom ar widows 
and orphans, while oth rs are color d or men of small mean. 
That Congress ha from time to time felt the ne('e sity for 
making some provi. ion for the disposition of this fund. is evi­
dent from the fact that at nearly every session pecial act have 
been enacted for the benefit of claimants of this fund, thus 
doing justice to some at the expens~ of others, and it seem 
to me that common ju tice demands that a general law hould 
be nacted, by which all claimants to the fund may be rele­
gated to some tribunal where they can e tablish their right 
according to legal method, and each receive that portion of 
the fund to which he hows himself entitled, and that is the 
.object of the bill under consideration. 
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It may not be improp l' for m to refer to anoth r matter in 
connection with this sulJj ct. Undel' treaties with England and 
France. every ubject of thORenations rp iding in the 'outh dur­
ingth latewarwho pl'ofes. d to hav remained neutral during 
hORtilitie. has been paid for his pr0perty seized and sold lJy 
th· United Stat s under these act, not merely the net proceed 
in th Trea 'ury, but its actual value, with int reo t at 5 per 
ceutum per annum from th date of it seizur ; and y ·t every 

outheJ'n member of this committee must know that nearly all 
these re!:'ident ali Ill' sympathized 'with the peopl of the outh 
during the conflict, al1(l would have rejoiced at the success of 
th 'onfecleracy. Had the' alien. any trongel' claim to relie~ 
than our o...vn citizens? ncl if this class has hef'n paid, wh} 
. hould not our own p ople receive like ju tice? Shall it go 
nut to the world, that the Am 1'ican Government, or the Amer­
ican Congr ss, as a part of that Government, has granted to 
alien re idents, upon the demand of the nations to which they 
b longed, that justice and that consideration whi h they haye 
deni d their own citizens? In view of these facts. I ask in 
all sincerity, and I put it to the conscience of memhers. why 
punish th obscure people who ar claiming this fund, by 
denying them access to the courts. or the privilege of e tab­
lishing their legal right, in violation of the promi es of the 
Executive and the dictat of common ju tice, thereby confi ­
eating their property in a mann I' unknown to, and in deroga­
tion of. the ConRtitution itself? 

Thi fuud i. in the National Treasury. It lies there idle. 
The Government has no right to use it, and it i. doing no one 
any good. It helongs to those who e property wa seized and 
,old, aR th upreme Court-the highest judicial trilJunal in 
the land-has decided. The Government has deducted from 
it th expen 'e' of the s izure and ale of the property, and by 
its distribution. in the language of that ourt, the United 
Htat s lORe nothing. "\Vhy not, then. open the door of the 
courts to the:-;e daimant , and allow each of them to establish 
his right to a Rpe 'ific portion of the fund? After a · delay of 
more than twenty-fiv years, it i. certainly not asking too 
much to demand paym nt of the principal. Common justice, 
it. well as the honor of the Government, demands that the 
rerlresR aRk d for should h granted. 

TIlE STA'FUTE Ol<~ LIMITATION . 

ection 1069 of the Revised • tatute provide that every 
claim again. t the United tates, ~ognizable by the' Court of 
Claims, shall be forever barr d, unIe sap tition etting forth 
a tatem nt thereof is filed within six year after the 
cause of action accrued. Ca e. ari ing under the Captured 
and bandoned Property Acts, a well as all others growing­
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out of or resulting from the late war, accrued more than 
six y ars since, and are, therefore, liable to the ban of the 
statute. ~ferely conferring jurisdiction upon the Court of 
Claims to h ar and d termine any of Ruch causes, without 
more, will not remove the bar of the tatute. It is true that 
in common law court., the tatute of limitations ean only 
be taken advantag of by plea, and if not pleadecl, is waived; 
but thi rule does not . eem to prevail in the ourt of 
ClaimH, and in that court the question may be raised by a 
motion to clismi. " on the ground that the claim is harred by 
the statute. At least, that was its clecisitm in the recent case 
of Porr! , ~ ldlHinistl'at{)r. v. The enited StC/tes. That ease was 
a claim arising under the Captur d and Aoandoned Prop rty 
Acts. transmitted to the court by the Senate Committee on 
Claims uurler the aet of March :~. 18H:-3 (known a th Bowman 
aet). The defendant moved to clismiRs the p tition on the 
ground that it was barred by the third Rertion of that act, 
which read as follow : 

.. J.:T0" shall the :aid court have juri 'diction of any claim 
against the United ~tate whi·h iR now barred by virtue of the 
provisions of any law of the United States." 

The court held that the claim wa, barred. and su tailleo. the 
motion, dismi ing the petition. and in it: opinion u' s thi 
languag : 

" The point then is, wh ther the claim et up in the petition 
is barrecl by virtue of the proviRions of any law of the United 

tates. This does not mean merely the IJrovisions of any law 
of limitation, but of 'allY law.' ~or does it m an any e.l'press 
law oarring the claim in dire·t prohihitory terms, but 'any 
law' which has the ffect of oarrillg it." 

And th n the court goes on to argue that the claim was one 
that might have heen brought under the act of 1farch 12. 1< 63, 
and not having oeen so brought within two y ar' fr m the up­
pre. bion of the r bellion. the claim was harred oy the limitation 
in that aet, holding that .. he who failed to com here within 
that p eriod was wholly u;ithout recourse ((II YII'liere, cd any time, 
1'n all y 1cay." 

This deei ion would be a applicable to any new act confer­
ring jurisdiction upon the Court of Claims in cases arising 
under th Captur 'd and Abandoned Property Act ,which did not 
waive the present statute of limitations of six years as to the 
case in which it was made. TIl principle is precisely the same; 
the statute of limitations act upon the cau, e of action, and not 
upon the jurisdi ·tion of the court; and henee. in view of this 
decision, which wa affirmed by the upreme Court. the com­
mitt e must be satisfied that any legislation enacted conferring 
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jurisdiction upon th· Court of Claim. to healr'i'Un-r-ITPlcrn·rrrTTn....--.... 
claims arising un(ler the Captur d and Abandoned Property Act' 
mll::it wah'e the statutt· of limitations now in fore >, or, in other 
words. cxpre.. sly provide that it hall take jurisdiction of such 
claims without regard to any statute that may operate as a bar 
to th ir final settlcm nt. 

) 
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