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Page 1, Introduction.
It is encouraging to observe that in many of the States and Terri-
tories of the United States, distinguished by the vilest lunacy laws,
court decisions denounce said laws and pronounce same unconstitu-
tional: and yet same remain.
Footnote to follow phrase, “with many honorable exceptions,” 7th
line, page 1, Introduction.
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B Page 179, Point 4.

a’:z Point 4. “The said proceedings in 189— were void for lack of due
process of law for the following reason, to-wit: Said trial was had in
absentia. The court failed to direct the appearance, before said com-

E&" mission and said sheriff’s jury, of plaintiff; and the court also failed Y
‘ji.E to direct that, failing this, said commisison and jury should visit %";
§ plaintiff in his cell in the ——— Hospital, at .
i Wherever the following phrase occurs, fo-wit: “And the court

also failed to direct that, failing this, said commission and jury should
visit plaintiff in his cell in the ————— Hospital, at [
the following words are understood to occur, to-wit: “or committees ‘
made up therefrom’”: immeditely following the words “said commiis- j
sion and jury,” wherever found under said point. Said corrected phrase
will therefore read: “And the court also failed to direct that, failing
this, sai@ commission and jury, or committees made up therefrom ]
should visit plaintiff in his cell in the — Hospital, at 7
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Page 198.

The word “progress” should read “process” in the following, towit:
“Daniel Webster’s definition of due process of law in the Dartmouth
College Case. ‘The general }Jaw; a law which hears before it condemns;
which proceeds upon inguiry, and renders judgment only after trial.’”
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Index——n, V, “Conkley” should be “Conkey.”

w

“ n. VH, “MeMurray” should be “McCurrax.”
“ p. VI, “Stewart Isaac Admunson” should bhe “Stewart Isaac

Introduction—p.

D.
p.
.
D.
p.
D.

Book proper—p.

p.
D.
.
D,

p. 'V, “eiting Acts, ehap. 25,7 should be omitted.

son.”

XIT7L, “Rafalte” should be *“‘Rapallo.”

XIX, add New Jersey to list of States.

X X1, “Kemiler” should be “Kemmler.”

XXI1, “breeches” should be *breaches.”

KX, “investiganote” should he “‘investigation.”
XXVIIL, should be oniitted.

SXXWVILL, “eitizens” should he “eitizeness.”

94, “zeal the lay” should be ‘“zeal they lay.”
1860, “plentitude” sheould be “plenitude.”

267, transpose (3) and (2).

282, add New .Jersey to list of States,

344, “Conley Hateh” should be “Colney Hatch.”
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Epitome of Insanity T.aws of the Six Great Powers of Europe

Five Points of Law:
Point 1. Notice ... ... ... i
Point 2. Trial by Jury, Rights of Alleged Lunatics........
Point 3. Opportunity to appear and be heard............
Liack of proper notice through duress of imprison-
MENE i e e e e,
Point 4. Trial before Sheriff’'s Jury void because in
AHSENEIA .o o e e e
Point 5. Written Instrument a Proof of Sanity...........
Fourteenth and Fifth Amendments of United States Constitu-
tution, Discussion o . ....... ...t
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Insanity and Sanity, what constitutes.......................
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Modern English Lunacy lLegislation and critique on Renton..
“Much courted girls question fathers’ sanity”..............
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Notice (see Five Points of Law) (Point 1)..................
Opportunity to appear and be heard also: Lack of proper notice
through duress of imprisonment (see Five Points of Law)
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Petition of Right ... o .
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Similarity between Inquisitio Post Mortem of King Henry VII
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Similarity between the plight of Sir Thomas Smith and
Plaintiff .., . e s
Sir Thomas Smith’s plight and plaintiffs’ similarity between..
Subsequent Proceedings te appoint a Committee..............
Summary of Tansanity Laws of the States and Territories of
the United States ... . i
Temporary Commitment ...............coouirinminerneuannes
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What the Law Reviews Have to Say About “THE LUNACY
LAW OF THE WORLD,” by J. A. Chaloner.

NORTHEASTERN REFORTER.
Sr. Pavi, Mixw., July, 1907.

“The Palmetto Press, Roanoke Rapids, N. C., has printed a hook on ‘The
Lunacy Law of the World,” by J. A. Chaloner, of the same place. It is an
examination of the laws of each of the States and Territories, and of the
Six Great Powers of Europe, on this subject, and is in terms a very severe
arraignment of most of them. It would appear that the iniquitous system
against which Charles Reade waged war has by no means disappeared.
People may still be incarcerated in insane asylums without notice, and with-
out an opportunity to be heard, either in person or by attorney; and once
in an asylum, a patient has little protection aguainst the keepers. They
may be wise and kind, but the instances of cruelty which occasionally reach
the public indicate that this is not a safe assumption. Mr. Chaloner holds
a brief for the accused, end puts his case very strongly, but, in view of the
cases he cites, it would be impossible 1o state the matter too strongly. He
says:

‘A survey of the field of Lunacy Legislation the werld over presents to-
day an appalling spectacle, It afferds, to put it mildly, the strongest card
in favor of anarchy—of no law—ever laid upon the table of world-politics;
and throws into lamentable relief the fact that in about forty per cent. of
the States and Territories of the United States neither the Bench—with
many henorable exceptions—the Bar nor the Legislature, can be entrusted
with saleguarding that fundamental principle of liberty, the absolute rights
of the individual.’

The book should awaken public inlerest in an important matter.”

THE OHIO ILAW BULLETIN,
NORWALK, Outo, July 29, 1907.

“Chaloner, Lunacy L.aw of the World.

A criticism of the praclice of adjudging persons incompetent and de-
priving them of their Hberties without due mrocess of law, fortified by de-
cistons of the courts, is the theme upon which the author has developed
this interesting and instructive work. The lunacy law of all the States of
the Union and six of the Great Powers of Europe are reviewed, and surpris-
ing as it may seem, nearly half of the States and Great Britain fail to re.
quire notice of the inquisition to be given the alleged lunatic or incompetent;
twenty-four of the States and Germany and Great Britain fail to afford
him opportunity to appear and be heard. The author makes it conclusively
appear that there is needed revision of these laws. Edited by J. A. Chaloner,
counsellor at law. Published by the Palmetto Press, Roanoke Rapids, N. C.”

THE OKLAHOMA LAW JOURNAL.
GuUrarig, OKratioMa, September, 1907.

“The Lunacy Law of the World.
By J. A. Chaloner.
Published hy the Palmetto Press,
Roanoke Rapids, N. C.

This is a volume of nearly four hundred pages, well printed, but bound
in paper covers—a point always detrimental to the gale as well as the dignity
of a law book. However, when the contenis are carefully read and reflected
upon, it is found one of the best and most needed books that has appeared
for many years.

The subject of Lunacy Law in spite of all the legislation we have had
in other departments, has received little attention. In fact, it is little
hetter than when Charles Reade wrote his hook entitled ‘Hard Cash.’ The
fact that many mentally deranged persons are incapable of comprehending
the nature of the steps taken to place them in custody, the custom has be-
come prevalent that no process is needed to place them on trial as to their
sanity. It is to be remembered that in every State of the Union, and in
fact, in every country of the world, fraud has been perpetrated on men
and women of means by greedy relatives and the unfortunate ones placed
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in asylums for no other purpose than to secure control of their property.
And further it should be remembered that one once adjudged insanc if he
cannot sccure a hearing of his right to restoration throagh the iufluence
ol true friends he is forever barred ot the right to be heard. He has lost
the standing of a citizen. There is wuch in Mr. Chaloner’s book (hal showuld
be well studicd by cvery lawyer and legislator as (o whalt shouwld be done
to secure the constitutional vights of every one alleged 1o be of unsound
mind., The book carefully goes over the law of Ilunacy in the forty-iive
States and territories as well as that ol the leading nations of Kurope.”

LANCASTIER LAW REVIEW,
LANCASTER, PA., September 30, 1907.
“The Lunacy Law of the World.”
By J. A. Chaloner, Counsellor at law,
>almetto Press, Roanoke Rapids, N. C.

The work is a review of the lunacy laws of the States and Territories
of this country together with those of Great DBritain, France, laly, Germauy,
Austria and Russia, with a view of showing their defectg mainly in regard
to affording proper protection to the alleged lunatic.

To those of wus who heve been accustomed (o look wilh complacency
on our lunacy laws, remembering how lunatics were (hvown inlo dungeons
and chained and tortured butb a short time ago, this book byings home some
startling truths. It shows clearvly the dangers of that class of legislation
in force in England ond many of ouwr Stales (as our own Act of April 20,
ISGO, P L, T8Yy which permils an alleged lunalic 1o be incarcerated upon
the certificate of ‘two or more reputable nhysicians.

The author contends {hat in lunacy proceedings notice to the alleged
lunatic onght to be absolutely essential and hat the triel should be by
jury in the presence of the alleged lunatic: that any other practice is «
violation of his constitutional vights and dengerous, in that it might be used
by designing rvelatives for frawduleni puracses.,

The importance of a jury trial in such cases has been recognized by
Judge Brewster in Com. ex rel, vs, Nirkbride, 2 Brewster, 102, The qevit
of habeas cornus is not a sufficient safeguaid.

In gefting forth the importance of allowing the alleged Tunatic an op-
portunity to appear, the author says:

‘The test of sanity is a mental test wholly within the power of the
accused to accomplish and without any witnesses, professional or lay, to
hack him up. Suppose two paid experts in insanity, in the pay of the cther
side, swear that the defendant cannot tell what his past history has been—
that said defendant’'s mind is a total blank upoun the subject. Would that
nrofessional and paid and interested oath stand against the defendant’s re-
futation thereof by taking the stand and promptly and lucidly giving hig
past history, provided he were afforded his legal privilege of taking the
stand in place of being kept away from court and having to allow bhig liberty
and property to be perjured away from him in his enforced abgsence? (Page
217).

Collusion would he very difficult to prove. It has been held that no
presumption arises from the fact-that the parties certifving to the alleged
lunacy were in fact mistaken. Williams 8. Te Bar, 141 Pa., 149.

The subject is an important and interesting one, and the Dook shows
extensive and carceful research. It is forcefully writien and carvics convic-
tion.”

LAW NOTES.
Nouvrurorr, New Yorw, Seplember, 1907,
“The Lunacy Law of the World.
By J. A. Chaloner, Palmetto Press,
Roanoke Rapids, North Carclina. 1906, Pages 348.
The writer is assuredly earnest, . . . setting forth the unquestionable
abuses to which the state of the lunacy laws has given rise.
The exhaustiveness of his research into the question compels admira-
tion, an author who can work through lunacy law from the time of the
Emperor Conrad down to the present.”

PALMETTO PRESS, Roanoke Rapids, North Carolina
Bound in Law Buckram: FIVE DOLLARS, delivered on receipt of price.




INTRODUCTION.

A survey of the field of Lunacy Legislation, the world
over presents to-day an appalling spectacle.

It affords, to put it mildly, the strongest card in favor of
anarchv—of no law—ever laid upon the table of world-politics:
and thraws into lamentable relief the fact that, in about forty
per cent. of the States and Territories of the United States,
neither the Bench—with many honorable exceptions—the Bar,
nor the Legislature can be entrusted with safegnarding that
fundamental principle of liberty, the Absolute Rights of the
Individual.

We are well aware that the above is rather a strong state-
ment, but, strong thongh said statement be, said statement is
amply borne ont by the facts.

For example: In a Note (23 I. R. A, 737). upon
“Necessity of notice of lunacy procceding to alleged lunatic:”
the following appears. To wit: “It appears. strangely
enough, that the statutes in some States providing for inquisi-
tion to determine the fact of Inmacy are entirely silent as to
the neeessity for anv notice of the proceeding to the person
whose status is to be adjudieated. The courts have, in some
cases, required such notice even when the statute did not pro-
vide for it, but in other cases have dispensed with any notice
to the person in question, and in one or two instances, seem
to have regarded it unnecessary to give notice to any one re-

speeting him.

Thus in South Carolina an early casc declared that no
notice was necessary to the party who was found of unsound
mind. Medlock v. Clogburn, 1 Riel. Bq., 477.7

And in no less a State than that of New York the statute
says that the judge may dispense with personal service and
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does not reguire the judge to direct substituted service, but
leaves it optional with him. “Cumming and Gilbert, Law of
Tnsanity, State of New York, 1900.” “Judge may dispense
with personal service or direct substituted service to be made.
He shall state in certificate to be attached to the petition his
reason for dispensing with the personal service, and if substi-
tuted service is dirceted the person to be served therewith.”

And in “Note—23 L. R. A, 737, ef seq.””  “That Court,
(the highest court in New York), has not vet decided whether
or not there is a constitutional reqnirement of notice in every
mstanee.”

“Due Process of Law as applied to Insane Persons; 43
American State Reports, 531 (Note).”  “It is a fundamental
prineiple of hoth state and national constitutional law that no
man shall be deprived of life, ‘liberty or property’ without *due
process of law;” and under the express provision of the four-
teenth amendment to the Constitution of the United States, no
State shall ‘deny to any person within its jurisdiction the equal
protection of the laws.” The right of personal libertv is thus
jealously guarded by constitutional law, and we arec nunaware of
any distinetion between the civil rights of a sane person, and
those of an insane subjeet of the government.  Nor shall there
be any. Persons though insane, are still human beings, and
laws  which provide for their commitment to hospitals for
proper care and treatment mark, it is said, the vast difference
between e¢ivilized free people and a savage nation. Such laws are.
common, but it must be observed in connection with them that
all power over the person iz liable to abuse.  The deprivation
of the liberty of a citizen upon the charge of insanity, is a
matter of very grave importance, because it may easily happen
that for fraudulent purposes, perhaps with a view to deprive a
person owring property of his control over it, a perfectlv sane
man may he sent to an asylum by his relatives, upon certificate
of physicians merely, and be illegally confined there for vears.
The civil rights of insane persons do not seem to have been



INTRODUCTION.

often adjudicated by the courts, and a close seavch for anthori-
ties reveals the fact that, since the ratification of the fourteenth
amendment, in July 1868, its doctrines as applied to such
persons have seldom been defined. Enough s gleaned from
the authorities, however, to show that insane persons have
rights, that the mere existence of the fact of insanity does not
take away or abridge the rights of a citizen, and that a person
charged with insanity cannot he deprived of his civil rights
without the formalities preseribed by law: Commonweallll v.
Kirkbridge, 2 Brewst., 400, 419.”

Again in Van Deusen v. Newcomer, +0 Mich. ~The de-
fendant’s theory was that the restraint of insane persons in
asvlume is lawful, and being lawful, the placing of them,
whether for their own henefit, or for the protection of others,
is in itself, ‘due process of law,” even in the absence of any
judieial investigation into the question of sanity,  While this
theory was approved by two of the Justices, it was disapproved
by Justices Cooley and Campbell.  The former in hig opinion
potnted out diffienltics in proceeding without judieial inqguiry,
showing that the law should not tolerate the forcible taking and
detention of one in an insane asyluni upon the mere assertion
that he iz mentally unsound; that seerct investigations info
cascs of this character shonld be frowned down, that safety lies
in the publicity of the proceedings; and that, while it is no
doubt true a publie trial of the fact of insanity would be more
or less exeiting and disturbing to a mind alrcady in a diseased
oF abnormal condition, it is by no meang certain that the con-
sequenees would be more serions than those likely to follow from
the sndden arrest or the removal for confinement in the asvlum
of a person who believes himself to be perfeetly sane. ‘An
insane person,” saild the astute justice, ‘does not necessarily
lose his sense of justice, ov his right to the protection of the
law; and when he is seized without warning, and without the
hearing of those whom he might believe would testify in his
behalf, and delivered helpless into the hands of strangers. to




Tivstd

t
B
i

¥

i

g gt e

Ty

P
LRI TeTad

# g

Ealy

o

£,

Bk

BBl e e S o B

b S b W

5T e

e

x
%

x11 IxtTrODUCTION.

be dealt with as they may decide within the limits of a large
discretion, it is impossible that he should not feel keenly the
seeming injustice and lawlessness of the proceeding.” ”

State v. Billings, (55 Minnesota, 467., 43 Am. St. Rep,,
525, January, 1894).

Collins J. said: “Mr. Webster’s exposition of the words
Taw of the land,” and ‘due process of law,” viz: ‘The general
law; a law which hears before it condemns; which proceeds
upon inquiry, and renders judgment only after trial, was
quoted: and then the court went on to say that in judicial pro-
ceedings, ‘due process of law’ requires notice, hearing and
judgment. These words, said the court, do not mean anything
which the legislature may see fit to declare to be ‘due process
of law,” for there are certain fundamental rights which our
system of jurisprudence has always recognized, which not even
the legislature can disregard, in proceedings by which a person
is deprived of life, liberty, or property, and one of these is
‘notice before judgment in all judicial proceedings.’

But it may be stated generally that due process of law
requires that a party shall be properly brought into court, and
that he shall have an opportunity, when there, to prove any
fact which, according to the constitution, and the usages of
the common law. would be a protecttion to him or to his
property:  People v. Board of Supervisors, 70 N. Y., 228,
Due process of law requires an orderly proceeding adapted to
the nature of the case in which the citizen has an opportunity
to be heard, and to defend; enforce, and protect his rights. A
hearing, or an opportunity to be heard, is absolutely essential,
‘due process of law’ without these comditions cannot be con-
ceived: Stuart v. Palmer, 74 N. Y., 183; 30 Am. Rep., 289.

It follows that any method of procedure which a legis-
lature may, in the uncontrolled exereise of its power, see fit
to enact, having for its purpose the deprivation of a person of
his life, liberty, or property, is in no sense the process of law
designated end Imperatively required by the constitution. And
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while the State should take charge of such unfortunates as ave
dangerons to themselves and to others, not only for the safety of
the publie, but for theiv own amelioration, due regard wust be
had to the forms of law and to personal rights.  To the person
charged with being insane, to a degree requiring the interposi
tion of the anthorities and the restraint provided for, there
must be given notice of the proceeding, and also an opportunity
to be heard in the tribunal which is to pass judgment upon his
right to his personal liberty in the future. There must be a
trial before the judgment can be pronounced, and there can
be no proper trial unless there is guaranteed the right to pro-
duce witnesses and submit evidence. The question here is not
whether the tribunal may procecd in due form of law, and with
some regard to the rights of the person before it, but, rather, is
the right. to have it so proceed absolutely secured ¢ Any statute,
having for its object the deprivation of the liberty of a person
cannot be upheld unless this right is seenred, for the object may
be attained in defiance of the constitution, and without due
process of law.

That it has opened the door to wrong and injustice to the
making of very serious and unwarranted charges against others
by wholly irresponsible and evil-mineded persons—is evident,
although the method of instituting the proceedings does not
effect the validity of the act.”

And again in Ferquson v. Crawford, 70 N. Y., 253. Chief
Judge Rafalto said: “Ile is sought to be held bound by o
judgment when he was never personally summoned or had
notice of the proceeding, which result has been frequently de-
clared to be contrary to the first prineiples of justice.”

And again: re W, [I. Lambert (Cal), T. R. A, 55
(1902), p. 856.

Harrison J., said: “What constitutes due process of law
may not be readily formnlated in a definition of universal ap-
plication, hut it ineludes in all cases the right of the person to
euch notice of the claim as is appropriate to the proceedings
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and adapted to the nature of the case, and the right to be heard
before an order of judgment in the proceedings can be made
by which he will be deprived of his life, liberty, or property.
The constitutional guarantee that he shall not be deprived of
hig liberty without due process of law is violated whenever such
judgment is had without giving him an opportunity to be heard
in defense of the charge, and upon such hearing to offer evi-
dence 1n support of his defense. If his right to a hearing
depends upon the will or caprice of othems, or upon the dis-
cretion or will of the judge who is to make a decision upon the
issue, he is not protected in his constitutional rights.  Under-
wood v. People, 32 Mich. 1, 20, Am. Rep., 633. To say that,
if he is in fact insane. therefore any notice to him would be
vain, is to heg the very question whose determination under-
lies the right of the State to deprive him of his liberty. The
fact of his incanity is to be determined before his right to his
liberty can be violated. If that question is determined againse
him without any notice or opportunity to be heard or to intro-
duce evidence in his behalf, and under such determination he
i3 confined in the hospital, his constitutional guaranty is vio-

lated.”

And again: Matter of Georgiana, G. R. Wendel. Marean
J., said: “She had no notice of the application, either per-
sonal or by snbstituted service on some person in her behalf,
and there was no hearing at which she was either present or
represented by any other person. She had been finally adjudged
insane and committed to perpetual restraint, without notice or
hearing. She is deprived of her liberty, therefore, without
due process of law. People ex rel. Ordway v. St. Saviour’s
Sanitarium, 34 App., Div. 363. The Insanity Law so far as
it permits this, is in violation of the constitution.”

And again: The People ex rel. Elizabeth Ordway v. St.
Saviour Asylum, 34 App: Div., the court said: “No matter
what may be the ostensible or real purpoge in restraining a
person of his liberty, <whether it is to punish for an offence
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against the iaw or to protect the person from himself or the
community from apprehended acts, such restraint cannot be
made permanent or of long continuance unless by due process of
law.

We refer to that process by or under which a person is
detained for a definite period of time—and not to that summary
process which issues to take in custody a supposed or alleged
dangerous or incompetent person, and under which he may be
detained until an investigation in the ordinary course of law
may be had,—but where a person is confined by what iz upon
its face final process and by which he is consigned to incar-
ceration or restraint of his person by adjudication for a long
period, that is to say, by a judgment claimed to be binding
upon him, there is not due process of lam unless he has had
notice and a2 hearing, or at least such a hearing as implies

notice,”
Again on page 371, the court said:

“A hearing or an opportunity to be heard is absolutely
cssential j we eannot conceive of due process of law without this.
It surely cannot be said that the procedure authorized by the
act under which this relator was committed and which created
the wrong is due process of law simply because the Legislature
chose to authorize that procedure.”

One notes, on studying the extracts from Chapter 545 of
the New York lajvs of 1896 the tortuousness thereof. For in-
stance, take section 62. This said section contradicts itself.
It says: “Notice of such application, (for commitment to an
Insane Asylum), shall be served personally, at least one day
before making such application upon the person alleged to be
insane.”

That is no more than fair. Somebeody takes it into his or
her head or pretends to take a notion into his or her head for
certain veasons, that you are crazy. It seems fair that you
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% should be allowed to confront your accuser——a common mur-
5 derer has that privilege, and be heard in defence to his, or her
[t . . . . .

‘{ allegations, hefore being summarily arvested like a malefactor,
3 and put behind bars without a trial for an indefinite period, per-
s

4 chance for life.  Well, the above wholesome speeimen of boasted
Y ' . . . .

sl Anglo-Saxon justice, law, freedom, ecte., is at once wiped out
3 and rendered utterly nugatory by what follows. After the
% above bold bluff at justice—after saying, “notice of such ap-
3 plication, (for commitment to an Insane Asylum), shall be
} served personally, at least one day before making such appli-
; cation, upon the person alleged to be insane”—the law dodges
% justice and sneaks out at the following carefully prepared loop-
z hole: “the judge to swwhom the (said) application is to be made
i may dispense with such personal service.” The judge has it
¥ B by

é all his own way. Get at the right judge and it’s plain sailing.
b In other words a citizen of the State of New York can
3 be condemned, and imprisoned for years, perchance for life,
# . . - . . .y

ki without a hearing.  All that is required to deprive a citizen of
b the “Empire State” of his liberty—is, one or two false wit-
i

Pt

#:

T T R

nesses, two dishonest doctors, and a judge who can swallow
New York lunacy procedure without a qualm. No defense is
allowed to the accused.

And again:  Evans, Committee v. Johnson, W. Va. (1894),
23 L. R. A, 737. Brannon P., said: “It lies at the founda-

tion of justice in all legal proceedings that the person to be
affected have notice of such proceedings.

As such an appoint-
ment takes from the person the possession and control of his

property, and even his freedom of person, and commits his
property, his person, his liberty to another, stamps him with
the stigma of insanity, und degrades him in public estimation,

ro more important order touching a man can be made, short
: of conviction of infamous erime.

g
i
4
]
i

Will it be said in answer to
this, that he is insane, and that notice to an insanc man will do

The response is that his insanity is the very
question to be tried, and he is the only party interested in the

him no good ?




Ixrtropverniox, xvii
issue.  Often if given notice, he will be prompt to attend, and
in his person be the mnanswerable witness of his sanityv: often
if not given notice, those interested in nsing or robbing him of
his property will effectuate a corrnpt plan.  Almost as well
might we conviet a man of erime without notice.  There is
abundant authority for this position.  Tiven though the statute
be silent as to notice, as ours to appointment of committees hy
county eourts is, thongh that as to eireunlt eourt appointment
requires notice, vet the common law steps in and rvequires it
See Chase v, Hathmeay, 14 Mass, 222, 224 [[athaway v.
Clark, 5 Pick., 4905 Hulchins v. Johnson, 12 Conn., 376, 30
Amy, Deeo 6220 WeChwrry vo Ilonper, 120 Ala, 823, 46 Am.,
Dec. 2805 Monroe Cowunty Suprs. v. Budlong, 51 Barh., 4933
Iilava v. Lepetre, 21 Ala. 504 56 Am., Dee., 266 Dutcher v.
1, 29 Moo, 271 77 Am., Dece. 5725 Buswell) Inzanity, 55;
Stafford v. Stafford, U Mart., (NS0, 5510 In Georgia, Judge
Bleekly, delivering the opinion, said: *You <hall condemn no
man unheard.  The requirement is as old, at least, as Magna
Charta. Tt is the most precions of all gifts of freedom, that no
man be desserszed of his property, or deprived of his liberty, or
many way njured, wisi per legale judichun pariion oo,
vel per legem levvae, Tt is a prineiple of natural justice which
courts are never at liberty to dispense pith, unless under the
mandate of positive Jaw, that no person shall be condemned
unheard.’

Chief Justice Marshall held void a judgment of even a
court martial imposing fines on militia men, beeause without
notice.  Meade v. Deputy Harshall of Virginia, Dist.) 1 Brock,
324 Fed., case No. 9, 372,

And again: In re William M. Brvani, 3 Mackey, 489,
counsel satd:  “Due process of law, as defined by the eourts
and by the Tawqwriters, does not mean, the certificate of two
physicians and the request of a sister. It means laws which
hear before they condemn, and render judgment only after
frial. 1t eannot be o police regulation, independent of the
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judiciary and entircly nnder the contral of the Legislature.
Thig would enable the Tegislature to deprive the citizen of his
liberty, without the intervention of the judiciary or any other
<|<xp:’rl1nom of the government.  + Wheat, 5107

The conrt of Maryvland, ((‘Imn('(XH Bland), said: Gen-
crally and technically speaking, those only are considered Tuna-
To have heen so found and veturned s without an inguest
and return thercon, no one can be judicially treated as a
Tunatie, and be deharred of his liberty, or have the management
of his propety taken from him. The power to divest a citizen
of his personal freedom and of his property, is one of the most
extraordinary and delicate nature; and should) therefore, never
be excreised wwithout observing cevery precaution required by
law.” Rehecca Owingy’ Case, T Bland Ch., Rep. 290.  Mr.
Tustice James said:  “This deprivation of the liberty of a
eitizen upon the ground of lunacy is a matter of very grave
Importance, because it may easily happen that for frandulent
purposes, perhaps with a view to deprive a person owning
property of his control over it, a perfeetly sane man might be
sent to an asylum by his relatives, upon a cortiﬁmto of two
physicians, and be illegally confined there for years)

Tles, W

The following States and Terrvitories fail to provide that
notice, either express or implied, shall be given the alleged
lunatie or alleged Incompetent:

Alabama North Dekota
Delaware Oklahoma
Towa Pennsylvania
Kentueky South Carolina
Maryland Nouth Dakota
Massacliusetts Tennessee
Missourt . Utah
Nebraska Vermont

New [lampshire Wisconsin

New York
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Of the six Great Powers of  Furope, nomelv: Great
Dritain, Franee, Taly, Germany, Austvin-Huongary and Russia,
atl ;n'«)\'id(* that notice, etther express or iwplied, shall be
viven the alleged Tnnatie, with the solitary exeeption of Great
Britain.

\

The following States and Territories Tail to provide that
the alleged dunatic or the alleged incompetent =hall have op-
portunity to appear and be heavd---must either be brought he-

fore the court or yvisited by the conrt:

3

Alabama New York

Arizona Norvth Dakota
Conneetient Pennslyvania
Delaware Sounlli Carolina
Towa Soutl Dakota
Kentueky Olklahionia .
Maine Tennessee

Maryland [Ttah

Massachuselts Vermont

Missonri Wiseonsin

Nebraska Wyoming

New Tlampshire Distriet of Columbia

.

i

The Great Powers in which the alleged Tunatic may Tave

no opportunity {o appear and  be heard—neced neither be

brought before the court nor vizited by the court:

Goevinany.

Great Dritain.,

The following States and Tevvitory fail to provide that
notice, cither express ov fmplied, =hall be given the alleged
hmatie or alleged imeompetent; and also fail to provide that
the alleged hmatic or the alleged tneompetent, shall have op-
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»

portunity fo appear -and be heard——must cither be brought

hefore the conrt or visited by the court:

Alabama North Dakota
Delaware Oklahoma
Towa Pennsvivania
Kentucky South Cfavolina
Maryland South Dakota
Massachusetts Tenncssee
Missouri. Utah
Nebraska Vermont

New TTampshire Wisconsin

New York

The Great Powers in which the alleged hmatie has neither
notice, cither express or implicd. nor opportnnity to appear and
be heard—need neither be brought before the court nor visited

by the eourt:
Great Britain.

We submit that the above is a showing caleulated to open
the eves of the average Judge, the average Lawyer) the average
Legislator aud the average Citizen,

We submit that the above is & disgrace to the Powers,
States and Tervitories affording the said atvocious spectacle of
an utter disregard for the very first elementary prineiples of
common luw, common jusiice, and common sense, to say nothing

regarding the palpable fact that said atrocious spectacle is in

dircet contravention of Magna Charta and the Constitution of
the United States.

Presumably no lTawver will deny that the light by which
the Constitution of fhe United States; as pvell as the Constitu-
tions of the State= and Territories of the United States, arve to
be interpreted is the principles of the common law.  Sce M.
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Chiet Justice Tullev, inove Newopiler, 156 U, S 436, Mr.
Chiet Justice Fuller, who delivered the opinion of the court in
that caxe, discnssing the question whether the act was in conflict
with the fourteenth amendment to the Constitution of the Uni-
ted States, said s “As due process of Taw inthe Fifth Awmendment
referred to that daw of the land which derives its authority
from the legixlative powers conferved on Congress by the Con-
stitution of the United States, excrcised within the limits
therein presevibed, and intevpreted acceording to the prineiples
of the common law, so in the Fourteenth Amendment, the
same words refer to that law of the laud in each State which
derives its authority from the inherent and reserved powers of
the State, exerted within the limits of those fundamental prin-
ciples of liberty and justice whieh le at the base of all our
civil and political institutions.”

Conld groszer hreeches of “the principles of the common
law” (o =av nothing of “those fundamental prineiples of
liberty and justice which lie at the base of all our civil and
political institutions,” be Imagined than the denial to the ac-
cused of notice and opporiunity to appear and be heard ?

Lu view of Mr. Chicf Justice IFuller’s aforesaid praise of
“the prineiples of the common law,” of which the ehiet jowel
13 trial by jury, 1t sounds somewhat strange to read in Messrs,
Cumming and Gilbert’s Luw of Insanity, State of New York,
1900, “Deprecate treatment of insane person as eriminal in
proceedings by jury,” ete,, page 441,

Let ws hear what 8iv William Blackstone has to say npon
the subjeet of trial by jury.

“Tts (the trial by jury) establishment, however, and use
in this island, of what date soever it be, though for a time
greatly impaived and shaken by the introduetion of the Norman
#rial by battle, was alwavs so highly esteemed and valued by
the people. that no conquest, no change of government, could
ever prevail to abolish it.  In Magna Charta it is more than

onee insisted on as the principal bulwark of our liberties; but
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especially by chapter 29, that no freeman shall be hurt in
cither his perzon or property; nisi per legale judicinm parinm
suorum vel per legemn teveae” A privilege avhich s couched
in adnmost the =ame words with that of the Fnpevor Conrad,
two Lundred yeavs before: *Nemo heneficium suum perdat, nist
seeundam consuetudinen anieeessorum nostrorum et per judi-
cium parivu =unoronr”  And it was ever esteemed inoall con-
tries o privilege of the highest and most beneficial nature.”
Blackstone  (Chase’s edition—2New  York, 1882) pages T86,
TST.

“The trial by jury, or the country, per patriam, is alo
that trial by the peers of cvery Englishman, which as the
grand bulwark of hiz Liberties, is securved to i by the great
charter: *Nullus liber homo eapiatur, vel hnprisonctur, aut
exuler, ant aliquo modo destruatur, nist per legale judicinm
parium suornny vel per legens terrae” 7 Page 1023, Chase's
Blackstone, | S

Sinee trial by jury is as wmueh “the prineipal bulwark of
ouv liberties,” as it was in Blackstone’s day, it sounds rather
strange o speak; ax do Messrs, Cuning and Gilbert, ibid,

of substituting for it “medieal inguiry by expers practitioners,”

Secing that in ovder to establish the following conten-
tions: (1) That in lunacy proceedings notice is essential. (2)
That in Tunaey proceedings trial by jury ig ('swnlml before an
im](‘hnl te (‘(mlllllllll(‘!lL may be hade (3) That 1n lunaey pro-
ceedings opportunity to appear and be 1(’11(1 Is essential.  (4)
That in Tunaey procecdings trial now o0 absenlia is cssential,
(5) That in Tanaey proceedings a written instrument by a
person aceused of Tnsanity may successtally offset prima fucee
evidence of Tusanity; =ccing that the above said confentions
rest for support upon the common law, Magna Charta and the
Bl of Rights; and sceing that the former is the instrmnment
from whiclr is devived the provision in the United States Con-

stituiion that “no personn shall be deprived of life, Tiberty, or
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property, without due process of Taw™ (ef. note by editor of
Clase’s DBlack<tone) s and sceeine that the Tatter has had a
niher of it provisions copied herally into the United States
Constitntion, as evell as futo those of many of the States (ef.
note by editor of Chase’s Blackstone page 3570 10 was essen-
tinl for us fo make o wmost theroveh and profound investign-
note of pot onlv said charter and <aid Bill, bue of adl and
sundey charters and bills tonehing =aid points, from that of
the Iimperor Conrad, fwo Iindred years anterior to Magna
Charta, to the Constitntion of the United Staies: not forgefting
Al and sundvy stareies (e Tonaey procedure in lingland
Feem thar of Do Dracrogativa Reets, 17 Idward T 13200 1o
the Lumey Acis of (800 and (8915 and since the absolute
rights of the indicidual secem to have been either ntterly for-
ectien, or utterly ignorved, by the <aid, about forty per cent.
of  the  Stuies and Territories  of  the  United  Srates,
to sy nothine of Great Britain, in these Iatter dave, it beeame
Cinewmbent upon us to ook up the same as Taid down by Siv
William Dlackstone, and, in order to accomplish said ond, it
was necessary to eollate evervihing said by satd Blackstone,
upon said topie in the Tatter’s conmuentaries; thereafter it
hecame menmbent upon vs (o offer some attempt at an expla-
nation of the amazing state of affaivs i re Tunacy procedore
in Greal Britain fo-day, as avell as in the said about forty per
cenl, of the States and Territories of the United Stales.

To our mind the only reason for the existence of illegal
Timaey Eaws in niveleen States and Territories ond of the forty-
cight States and Territories of {he United Siates, or about
forty per cent. fhoreof, at this poinf in the fwentieth century
af so-called civilization, progress, and political and personal
liberiy 1= the astounding fact that. in Tinacey procedure, up
to date; no Federal conrt has had an opportunity to pass npon
«d bhasie Afive points; and so by block the unlearned and
illegal opinions sometimes rendered by Stafe courts, particu-
Iarly in what. for lack of a hetter name, we have deservibed
as the “black belt of Tunacy legislation.”
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The cause of the Tawlessness of the Tunaey laws in nearly

forty per cent. of the States and Territories of the U nited

States is not far to seck. The Stare of New York, being rich

and populous, sets o fashion, so to speak, in Tunaey law, which

sard fashion is prowptly and obsequionsly followed, in due

cotirse, by the said States and 'I‘(‘l'l‘i('m-ics of the =aid “black

belt of Tunacey legixlation.”  The cause of the yottenuess of the

said fashion in Junaey laws so set by New York is casily

traced. It lies in the faet that New York being a great sca-

port. State, and in close toneh commercially and socially with

London, the fazhions in London find their way to Naw York.

The cause of the rottenness of the said fashion in Junacy laws

g0 ref by Grear Dritain is as easily traced.  Said rotfenness is
ansed by the fact that Great Britain, astounding as the propo-

sition sounds at rthis late date and afrer the centuries of bhoast-
ings upon the part of Britons to the contrary, said rottenness
Is eaused by the fact that Great Dritain is not a constitutional
country. By which, m“ course, we mean that the British un-
written Constitution, so-called; has absolutely no aunthority
over ’a1'hzlm<>nt———mny be a mere chopping-block for the legis-
Jature-——for Parliament.  When Parliament cares to drive a
coach and four through the boasted British Constitution, Par-
liament may so do.  Whenever a bare majority of Parliament
cares to ride rough shod over =aid hoasted Constitution, said
bare parlimmentary majority mav do so.  See Blackstone
(Chase’s Kdition) page 58, “the legislature, being in truth
the sovercign power ¥ ¥ % it geknowledges no superior npon
earth.”  Also see note by the editor, page 15, ibid, to-wit:
“There is a fundamental difference hetween the power and
authority of the legislative braneh of the Government in Eng-
Jand and in the United States. The Tnglish Parlinment is
not limited, as regards the seope and extent and subject-matter
of legislation, hy a written constitution defining and restrieting
its powers, and its enactments therefore constitute the supreme
law of the land, are absolutely binding upon the courts, which
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have no option but to appropriately enforce them, Tt is for
this reason that Parliament is sometimes said to be ‘ommipo-
tent.”  What is spoken of as the onglish Constitution” cm-
braces the bhody or system of laws, vules prineiples and estab-
lished usages, upon which is based the oreanization of the gov-
ernment, the relation of its various departments or branches
to each other, and the nature of their functions, and in accord-
ance with which the admministration of the Government is
regularly conducted.  But this Constitution, based as it is upon
previous acts of Parliument, upon custom and tradition is
subject to change and wmodification by other acts of Parliament,
though it 35 undoubtedly true, that it has, by foree of prece-
dent, and by the natural effect of ordinary usage upon the
habits and ideas of the people, great controlling and restrictive
power upon the course of legislation. But in the United States,
Jegislation is uniformly econtrolled by written constitutions
adopted by the people in their sovereign capacity. The United
States” Clonstitution limits and defines the powers of Congress
and is also binding upon the legislatures of the several States,
so that their enactments cannot violate its provisions. The
legislation of the States is also further controlled by the special
constitution, which each has adopted. 'To the courts is com-
mitted the power and duty of determining whether partienlar
enactments are in conformity with constitutional provisions;
and if it is adjudged that they are not, such laws are pro-
nounced null and void. This is not, however, done by the
courts, of their own motion and directly upon a consideration
of the terms of the statute with reference to the Constitution,
but only in the course of decision of actnally litigated causes
in which the constitutionality of the statute is essentially in-
volved. But all statntes mot obnoxious to the provisions
of the Constitution of the State or of the United States are
as supreme and absolute, within their appropriate sphere, as
the acts of the English Parliament.”
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In a word, England has no Clonstitution worthy said name
as has the United States, -

Henee, the constitutional provision in Magna Charta, and
in its prototype, that of the Emperor Conrad, providing trial
by jury before a person’s Hberty could be lost upon any plea.
See Blackstone, page 787,

“In Magna Charta it (trial by jury) is more than once
insisted on as the prineipal bulwark of onr liberties; but espe-
ciall> by chapter 29, that no freeman shall be hurt in either
Liis person or property; ‘nisi per legale judicinm parimn snorum
vel per legenn terrae” a privilege which is couched in almost the
same words with that of the Emperor Courad, two hundred
vears hefore: ‘nemo beneficium swwm perdat, nisi seeundumn
consuetudinem antecessorum nostrovum e per judicium parinm
suorum’: and it was ever estecmed, inall countries, a privilege
of the highest and most benefieial nature” : which provision in
its ancient purity and simplicity, before ITunacy quacks and
lanacy shysters had dostered said provision, which provision
provided all four said points, to-wit: notice, opportunity to
appear and be heard, trinl by jury, and that said trial should
be non in absentia, not in the absenee of the party whose lib-
erty was in jeopardy; hence and in spite of confirmatio carlu-
ruin, of which Blackstone savs, page 66, 1bid, “the statute
ealled confirmatio cartaruin (Edward the Fivst) whereby the
ercat charter is directed to be allowed as the common law; all
judgmoents contrary to it ave declaved void,” hience, and in spite
of both Muagna Chavta and confirmalio cartarim, said provi-
sion, covering our said fundamental, our aforesaid hasic, points

Inacy pm(toduro, has bheen swept out of existence by the
urlconstiiturionaTIun:my laws of Great Britain, initiated by said
Iimacy quacks and hinacy shysters in the (‘arly part of the last
century, as will be fully set forth.

Lastly, in said conneetion, a second cause prevails, to-wit:
the British legislature is superior to the British courts, whercas
with us the courts are superior to the legislature, in that said
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courts can pronounce null and void an act of legislature upon
the ground,for example, of unconstitutionality.

Great: Britain stands to-day in lunacy procedure at the
very bottom of the list of the six great European powers, to-
wit: Great Britain, France, Italy, Germany, Austria-Ilungary,
and Russia. The above 1s an astounding statement touching
the Mother of the Common Law, as well as the “Mother of
Parhiaments.”  Nevertheless, such iz the cold bare fact.  As
we have shown, at least notice is given the unfortunate threat-
ened with loss of liberty upon a charge of insanity, in France,
ftaly, Germany, Austria-[Tungary, and TRussia, whereas no
notice is given said unfortunate in Great Dritain.  (reat
Britain trailing behind Russiu in the race for Jegality, consti-
futionality, common justice, and humanity is a sight sufficient
to make Blackstone, Coke and Lyttleton—+to sav nothing of
King John and his haughty barons—turn in their respecetive
graves. It is a proud satisfaction to feel that a wmajority of
the States and Tervitorias of this Tnion are not behind Russia
in satd particulars; but 1t is a source of huniliation to s as a
lawver to note that about forty ner cent. of said States and
Tervitorics, in sadd pavtieutars, lag behind Russia. It is a
stlb prouder satisfaction to Feel that o majority of the Soares
and Territories of the Tnited States provide not only notice,
but. opportunity to appear and be heard, to the said unfartu-
nate, ithereby setting a shining example to Germany, which
atfords notice hut not necessarily opportanity to appear and
be heard, not to wention Great Britain, which affords neither
notice nor opportunity t6 appear and be heard, and said about
forty per eent. of said Strates and Territories, which do the
reprehensible Tke.  TFinally, in said connection, it is surely
profoundly satisfactory o note that the pristine purity of the
liberty provided by said elause in Magna Charta is preserved
in the statnte books of the following five States. avhich actually
provide, not only notice, and opportunity to appear and be
peard, but tinl by jwry and teial non v absentic for said
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unfortunate; said notable States, to-wit: Colorado, Michigan,
Mississippi, Texas, and Washington.*

It strikes us as high time that Blackstone, and the abso-
lute rights of the individual, were thrust between usurping
legislaturey, mmserupulous lawyers, lawless courts, and the de-
fenceless eitizen, or eitizens,

The opinions adversely eited in the body of this work,
have no more authority to stand upon than the judgments of
Judge Lynch, which said opinions have even less weight back
of them than those of Judge Lynch, for the judgments of Judge
Lynch generally have the weight of local public approbation
back of them.

In conclusion. TFor convenience of treatment we shall
consider said propositions as though appertaining to an actually
litigated ease, in which plaintiff was subjected to all the ille-
galitles said propositions attack.

J. A, C.
Roanoke Rapids, North Carolina, April 9, 1906.
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The Lunacy Law of
the World.

Poixa 10 The said Commitiment Proceedings were void wn
{oto foy they were without due process of law and therefore
unconstitutional for the following reason.

There was lack of notice.

The satd Commitment Papers show thar plaintiff————-—
was  committed  to—————-Insanc  Asylom  at———- New
York, by an ovder entered Mareh —, (89—, by Judge———r
of the Supreme Court of that State, upon the Petition of

and , brothers of plamtiff, and ————a cousin
of plamntift, and uwpon the certiticate of Dr. ————— and
Dy, ——— , Statutory Medical-Examiners-in-Lunacy ; and that

personal service of process upon plainuifl was dispensed with
by said Judge on the alleged ground that plaintiff was danger-
ous. The said proccedings uwnder which plaintiff was s0 comn-
mitted were had without any notice to plaintiff whatsoever,
such notice having been specifically dispensed with by order of
said Judge.  Said Commitment was not temporary, bui in-
determinate and permanent as to time and was stated to be
after “a hearing duly had””  Said order was that plaintiff

be “adjudged insane and that he be committed to — In-
sane Asviim at ———— New York, an institution for the

custody and treatment of the insane.”
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Plaintiff had no notice of said application cither personal, or
by substituted service on some person iun plaintiff’s behalf; and
there was no hearing at which plaintiff was either present, could
be present, or was represented by any other person.  Plaintiff
was finally adjuged insane and committed to perpetual i
prisonment, without notice of hearing, and therefore withont

due process of law.

Satp Coanrrareyt Brina, on Trs Fack, a Purayaxeyt Orper
AND Wrirtnour Norier, Is, ror Want or Dur Process ow

Law, VoIp.

It 13 a true principle of law and justice that a person canno
be deprived of his liberty, or his property, without notice to
Lim and opportunity to be heardin his own behalf.  This prope-
sition has been repeatedly expressed in the highest courts in
many of the States of the United States.  Inmany of them it has
been specifically applied to cases of insanity npon de lunatico
mquirendo proceedings. The above proposition is sustained by
the following excerpis and abstracts from cases ranging from
1817 to 1902 in date.

In Hathaway vs. Clark, 5 Pick. (Mass.) 490 (decided in
1827), the question of the necessity of notice arose indireetly,
but was directly decided. A writ of error was brought to reverse
a judement, on the ground that the original defendant, at the
time of the service of the writ upon hint and of rendition of
the judgment, was under guardianship as a person non compos
mentis, and that no notice of the suit was ever given the guard-
ian (corresponding to the Committee, in New York State).
Tssue was raised as to the existence of the guardianship; and
to prove it, the records of the Probate Courts were produced,
showing the appointment of a guardian, but containing no ad-
Judication that defendant was non compos and no affrmative
evidence that he ever had notice of the inquisition, or of the
proceedings upon the return. [leld, per Morton J., the party




alleging the existence of the gnavdianship had failed to prove
it, beeanse: (1) By statute, notice to the person to be affeeted
by the inquisition, and of the adjudication, is essential to the
validity of the proceedings 1n the Probate Courts.

(2} In the absence of such notice, the decree is absolutely
void (citing Chase o. Hathaway, 14 Mass. 222).

(3} Notice was not shown by the record, and would not be

presumed.

Hutching oo Johnson, 12 Conn. 376 (1837)
was an action bronght by the conservator (the term then used to
designate the committee) of a lunatic.  One of the facts to be
proved by plaintiff was his appointment as conservator. On ap-
peal from u judgment in his favor, it was Acld (per Williams,
Ch. J.) that beeause the record of his appointment failed to
show that notice of the application was ever given to the alleged
Tunatice, the judgment should be reversed, notice heing essential’
to the validity of so important a procecding both by “the funda-
wental prineiples of justiee” (eiting Chase ». Hathaway, 14
Mas=. 22:.0) and by the statute of Conneeticut. “A requirement
so aalutary should be enforced s and, until such notice s given,
the conrt has ne more right to make the appointiment, no more

E

jurisdiction in the ease, than any other tribunal.

“The case presented to us is that of a court, to whom an
anthority is delegated upon eertain terms and conditions, having
proceeded tooact under that authority without having =een that
those pre-requisite conditions were complied with: in which
sazes we have held such proceeding void.”

(Action was in simple Assumpsit.)

T Board of Supervisors vs. Budlong, 51 Barb. 493 (1868)
defendant was sued for the expense of maintaining his wife at
the Coimty insane asvlun, The question was presented, (hoth
by objection and exception to the introduction in evidence of a

certificate of the Connty Judge, and by offer to prove an ex-
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ception to the exelusion of evidence, that fhe facts stated in

said certificate as fo the insanity of the wife were nntrue,)
whether the defendant, who was not a party to the proceeding
to adjudge his wife a lunatic, was concluded thereby and by
the certificate of the result thereof. Ileld per K. D. Smith J.,
the husband was not so bound ; and the admission in evidence
of the certificate, and the exclusion of evidenee of the sanity
of the wife, were error, vequiving reversal.  “The Statute,
which cuthorized the certificate, does not declarve what shall be
the force or effect of such certificate as evidence, or whom 1t
shall bind; and it must, therefore, stand upon the same basis
with all other judgments or adjudications. Tt must bind those
who were parties and privies to the proceeding, and had an
opportunity to litigate the questions involved in such inves-
tigation and adjudication. No one clse can be bound by this
certificate. It is a fundamental rule of law and of common
justice that no one shall be concluded by a legal judgment, de-
cision or adjudication had or made in any suit or proceeding
to or in which he was not a party or privy, and of which he
had no notice, or in respect to which he had no opportunity to
defend himself, or to litigate the question involved, or upon
which his liability depended. The jurisdiction of all courts
and officers excrcising judicial functions is open to investiga-
tion, question and inquiry, whenever their proceedings are set
up or sought to be enforced; and when there is no jurisdie
tion, such proceedings are absolutely void. Tf this certificate,
then, was prima facie evidence of the facts il recites and af-
firms, or finds, it could not be conclusive on the defendant
and he was clearly entitled to disprove the facts alleged or
stated therein, upon which the jurisdietion of the judge de-
pended.”

Eslava vs. Lepetre, 21 Ala. 504 (1852) was a suit to fore-
close mortgages, one of which was executed by the mortgagor
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and his wite’s guardian in lunacy. She was not made a party,
though her gnardians were. It appeared that thev had been
appointed on petition of the husband, alleging his wife’s in-
sanity, ete., but there was no issuanee of a writ de flunalico
enquirendo zmd no finding of a jury therein. Held per Ligon,
Jo, appeintiment void, and objeetion that wife was not a party
to the foreclosure snit well taken.  “Without the iSSl 1ance of
this writ, and the finding of a jury, the County Court Judge
had no power to declare her a Tunaiic or to up[mim‘: a guardian
for hier.  These proceedings are indispensable to give tho
County Conrt jurisdiction to make the appointinent; and as
they were not had and as that Court is one of Hmited juris-
dietion, the proceedings upon the appointment of guardians
ave coram won judice and void.  Such being the case they
may be impeached inoany Court in a collateral proceeding in
which a party =ecks a benefit under thenn # % # Neither does
the record show that she had any notice whatever of the pro-
ceedings.  They were e parle, and ave consequently null and
void.”

Molton ex Henderson, 62 A 426 (1878) was an action
brought by the gnavdian of a lunatie, the son of one Thos.
Molton, fo declare Tands in defendant’s possession subjeet to
the trusts created by the will of the lunatic’s father.  The
gnardian had been appointed without wotice to the lunatic and
had brought proccedings to have the land in question sold,
beneticial to the lunatic.  The sale ook place, and defendant
later purchased from grantees of the purchascr. Plaintiff now
claims the sale to be void, alleging the jurizdictional defect
1 the appointment of the guardian, invalidating the proceed-
mgs for the sale.

[Teld, the want of notice rendered the inquizition of lunacy
void.  But the defendant having had possession adversely for

the statutory time, held, entitled to rvetain it.
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Mulligan ¢. Smith, 59 Cal. 206. Holds in reference to no-
tice in street opening proceedings. In absence of mnotice, not

o

precluded from attacking sufficiency of petition.

Hey Sing leck v, Anderson, 57 Cal. 251, [leld i e
seizure of Fiching nets: Confiseations without a judicial hear-
ing and jndgment, after due notice, are void, as not due pro

cess of law.

MecGee v Tlayes, 127 Cal. 336. I under Code Civ. Proc.
1763, providing that, on the filing of a petition for the ap-
pointiment of a guardian for an incompetent person, notice
must be given to such person of time and place of hearing of
at least b davs and “such person if able to attend must be pro-
duced,” the personal appearance of such person on the hearing
and his request that the pefition be granted do not enre fatal
defects in the notice of the hearing served on him.

3oard of Kduecation ws. Bakerwell 122 111 848 ¢ taking of
property for normal school. “As said in Westervelt vs. Gregg,
2 Kern 209, “Due process of law undoubtedly means in the
due conrse of legal proceedings according to those rules and
forms which have been established for the protection of pri-
vate rights.  Such an act as the legislature may, in an un-
eontrolled exercise of its power, think fit to pass is In no sense
the process of Taw designated by the Constitution.”

Susan Conkey, by Whipple Cook, her Guardian, wversus
Henry Kingman, 24 Pick. 115.

Assimpsil on a promissory note as follows:

“Pelliany, October 27th, 1827, For value received of Whip-
ple Cook, guardian of Susan Conkey a distracted person, of
Pelhanm, T promise to pay him the sun of $7.67 annually, that
is to say, at the expiration of cach year from the above date,
for and during the natural life of said Susan Conkev. Wit-

nesz my hand.  Henry Kingman.”




The Tlaintiff sned by Cook as her guardian, and the de-
fendant pleaded in abatement, that at the time of suing out
the wrir the plaimtff was not wnder the guardianship of Cook
and izsue was joined npon this plea.

Atihe teial in the Conunon Pleas, before Williams, J.) the
plainiiif produced the following evidence, (to the competency
of all of whieh the defendant ebjeeted,) viz, o letter of grari-
lanship, dated Sepiember 4th, 1827 from the judge of pro-
bate, appointing Caok the guardian of the plaintiff as a person
non compos mentis. and a bond duly exeented and approved
for the faithful performance by Cook, of his duties as guard-
fan. The plaintiff further proved, rhar afterwards Cook,
claiming a right to act in behalf of the plaintiff by virtue of
the Tetter of enardianship, demanded of one Titts, in bohalf of
the plaintft, that he should set off lier dower in a parveel of
Tand of which she was dowable, and which her husband had
conveved to the defendant, and the defendant had conveyed
with warranty to Fitts; that upon this a negotiation was had,
whieh resulted in an agreement by the defendant to pay Cook
so mueh money aunually as was equivalent to the value of the
dower, to be determined by arbitrators; and that in considera-
tion thereof Cook agreed mot to procure the dower to be =et
off o that arbitvators, mutually chosen, then awarded that the
defendant shanld pav the snmm of $7.67 wnnually; that Cook,
as guardian, executed a writing purporting to be a lease of the
dower during the life of the plaintiff, and the defendant there-
upon gave the note above recited; and that on the 3rd of No-
vember, 1828, the defendant paid one instalment of the note.

To meet this evidence, the defendant proved, (the plaintiff
objecting to the introduction of the evidence), that the appli-
cation by the selectmen of Pelham for a commission contained
the name of Sarah Conkev, and not Susan Conkey; that the
order of inquisition contained the same mame; and that the
name of Susan Conkey first oceurs in the return of the com-
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mission.  The defendant also proved, that previous to the ap-

poinfment of Cook as guardian no notice was issued by the

judge of probate to the plaintiff 1o appear and show ecause

why a guardian should not be appointed, nor any adjudica-

~! tion made that she was non compos mentis, ov that a guardian
be appointed.

The judge ruled that Cook was not guardian of the plaintiff

for the purpose of prosecuting this action, and by consent of

parties orderved a nonsuit. To this ruling and also to the ad

mission of the evidence offered by defendant the  plaintiff

X %

excepted.

Morton, J., prononnced the judgment of the court:

The letter of guardianship and the bond for the fairhful per-
formance of the trust, approved by the judge of probate, were
undoubtedly prima fucie evidence of the appointment of the
guardian.  But thev were not conelusive.  The defendant

might show, that though in form thev were correcr. vet in

=%

substance thev were defective and void.

It further appears, that no notiee was given to the plaiutitt
I ) £ 1 s

o A R )

6 i e B R

of the inquisition of the selectinen or of the proceedings before
the judge of probate, and that there was no adjudication that
she was non compos mentis or that a guardian be appointed.
She was thus deprived of the management of her property and,

to some extent, of her liberty, without an opportunity to ob-

1 jeet or be heard, and without any formal judginent, These
; are undoubtedly fatal defeets, and render the whole proceed-
: ing unauthorized and void. It was so adjudged in Chase ».
Hathaway ef af. 14 Mass. R. 2225 Wait oo Maxwell, 5 Pick.
2175 and Iathaway v, Clark, v dd. 490, And in the last
case, 1t was holden, that the healing influence of time, after a
Tapse of thirty years, eonld not cure the indirmity,

: The appointment of the guardian being a anllity, it cannot
: authorize him to do any act which would bind his ward, Even
an execntive officer, to whom the guardian was likened in the
4

oon i
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argument, cannot justify under a void precept. Aud alrhoneh
the letter of guardianship produced by the plainaff was sufli-
clont prima facie, vet we can discover no principle by which
the defendant should be preclnded from showing its invalid-
it"v. #o %

Judgment of Court of Common Pleas athemed.

Dovie Petitioner.

{16 Rhode Tstand, 337)

June, 1399,

Per Cluriam: * %

It is not enongh to answer that the POrsons are insane, sinee
whether they are insane is the very question wiich ounght to be
determined before they are so completely confined as not any
longer to have power to institute procecdings for thelr own ve-
lief, or to be heard and adduee evidence in iheir own héhalf,

Great West Mining Company ¢, Woodmas of Mstou Min-
ing Company. 13 An. St. Rep. 2045 (December Tassi (12
Colorado 46.)

Gerry, J., said: Void judgment, Effect of — Abscuce of legal
service or authorized appeavance 1s jurisdictional, and wirthout
jurisdiction: no judgment ean be entered uwnder which any
rights can be lost or acqgnived.

Jurvisdiction cannol be acquired by the meve levy of an al-
fachment. sufficient to anthorize the court to determine the
question of indebtedness, and to condemn the attached prop-
erty to payv the same.  Though an attachment is levied, juris-
diction is not acquired nntil service of summons.

Due Process of T, ® % % No person can be prejudiced,
or his vights of person or property affected, without notice, ae-
tual or constructive.  Any proeceding which violates this prin-
ciple is not due process of law, and is not according ro the law

of the land. * * *
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Judicial Sale. ¥ % % Relief will be granted from a sale
hased vpon a judgment entered without serviee of process upon
or appcarance on behalf of the defendant, without inquiring
as to the merits of the original elaim. Although a just cause
of action exists against the defendant, he must be allowed an
opportimity to pay the debt, or redeem the property from sale,
before his title thereto can be divested by judicial proccedings.

MeCurry o Hooper, 12 Alabama, 823 Jannary Term, 1848,

This was an action of detinue, brought by the plaintiff, to
recover of defendant, certain staves.  On the trial, the plaintiff
read in evidenee a bill of sale, excented to him for the slaves,
by George 1. Patrick, bearing the date of Jannary, 1845. At
the date of the mstrument, the slaves were in possession of
Patrick, and belonged to him.  The consideration, expressed
in the bill of sale, is $1,200.

The defence was, that at the date of the execution of the in-
strument. Patrick was non compos menlis; and to show this,
the defendant offered in evidence the transeript of a record
from the orphans’ court of St. Clair, from which it appears,
that on the first day of January, application was made to the
judge of the erphaus’ court, by the friends of George L. Pal-
rick, for an_inquisition of lunacy, to ascertain if said Patrick
was not a lunatie, and incapable of managing his affairs; but
it does not appear who those friends were. The judge of the
orphans’ court. ordered a writ de lunalico inguirendo, to be
isgied to the sheriff of the county, commanding him to sumn-
mon twelve citizens of the county, to make inguisition, if said
Patrick be a lunatie, and incapable of managing his affairs.
The sheriff summoned the jury, and on the 4th day of Jan-
uary, 1845, after being sworn, they found that Patrick was in-
capablz of transacting his business, and was lable to be im-
posed on by any designing person, and certified this verdiet,
under their hands and seals.  The sheriff returned the writ,
with this verdict of the jury, to the orphans’ court.
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Dargan, J.: The first question we propose to ex-
amine, s, was the record of the Orphans’ Conrr of =i Clair,
purporting to be an inquisition of lunucy, to wscertain 1if
George L. Patrick was sane, or won compus moenlis, evidence
for any purpose?

These proceedings purport to be had on the application of
the friends of Patrick. The writ was issued, and the jury cer-

rified that he was unable to transact husiness; that he svas lia-
ble to be imposed upow by designing persons; and thar he was
nor compos mentis. This verdiet was returved with the writ,
and thereupon, a guardian was appointed, the defendant in
error, to take charge of his property and person. It does not
appear that George L. Parriek had any notice whatever, of
the time, and place, of making this inquisition; or that the
Jury saw hiug, or made any application, ov effort vo see him. Tt
does not appear that he had any notice of the application to
the court for the writ, or that he had any notice of the aetion
of the court, on the vetwrn of the writ; but the proceedings
were ex parle merely; and by the ]'udn‘m('m' of the ux'phans’
eourt, the defendant in error Is iuvested with the conteol of the
property and person of Patrick,

[ think it 1s a fundamental prineiple of justice, essential to
the rights of every man, that he shall have notice of any judi-
cial proceeding that is about to be had for the purpose of di-
vesting him of his property, or the control of ir, that he may
appear and show to them, who sit in judgment on his rights,
that he has not lost them by the comwission of w erime; vor
should those rights be taken from lLim by reason of any mis-
fortune.  That he has the vight to appear before the jury, and
the court, and to show that he Is not insane, that he, and his
property should not be put in charge of another is a self-
(*Vident truth, and is denied by no legal auwtherity. (See 12
Ves. 4445 Bx parte Cranmer, Stock on Lunacy, 100.)  This
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being his right, to appear, and defend himself, the question
is, whut effect is the law to give to a pm(toodmg that had de
nied this right?

In the case of Wait v. Maxwell, 5 Pickering, 219, this pre-
cise question came up, and the court held, that tl procecding
of the court of probate, and the grant of letters of guardian-
ship, were null and void, because the son compos had no no-
tice of them. And in 14 Mass. R. 222 it was determnined,
that 1t was the right of an individual, against whom proceed-
ings in the court of probate were taken, to appear and contro-
vert the fact of insanity, and that an inquisition taken without
notice, wag void.

These authorities seem to be, in unison with the first prinei-
ples of justice, and are not opposed by any authorities that
have fallen under our observation.  We therefore come to the
conelusion, that the proececedings of the county court, in the
nature of an inquisition, and determining said Patrick o be
non conipos mentis, are void; that they are not evidenee for
any purpose In the trial of the issues in this case, and \hfm]]
have heen rejected, and not allowed to go to the jury. * ®
Let the judginent be reversed and the eanse vemanded.

DUE PROCESS OF LAW,

George Burdick v, The People of the State of Illinois, 149
TH. 600.

(Filed at Mt Vernon April 2, 1894.)

Magruder, J., said. * * * The phiase “due process of law”
is the (\qmvalonf of the WOl’dS‘ “law of the land” as unsed in
Magna Charta, and means, “in. the due course of legal proceed-
ings according to those rules and forms which have been estab-
lished for the proteetion of private rights.”” (Board of Educa-
tion v. Bakewell, 122 1L 339 ; Rhinehart r. Schuyler, 2 Giln,

473 ; Davidson 9. New Orlea'n:s, 96 U. S. 975 Coolev on Cons.
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Line. 5 ed. marg. page 356, top page 435.) An act of the leg-

islature is not necessarily the “law of the land.” A State can-

NS

not make anything “due process of law™ which, by its own

legistation, it deelaves to be such.

Murray's Lessce oo lloboken Land & Iwmprovement Co. 18
How., (U, 8. 1855) 272,

The Conrt, per Curtis, J., “The Avticle (in United States
Constitution re “due process of law™) 1s a restraint on the legis-
futive as well as on the exceutive and judicial powers of the
govermnent, and cannot be go constriued as to leave congress
free 1o make any process “due proeess of law.” by its mere

will.

Bardwell . Collins, 20 Am. St. Rep. 554, Minn. (July,
1890).

Mr. Justice Field, in delivering the opinion of the court in
the rvecent case of Dent v. West Virginia, 129 U 8. 114, 123,

“As we have said on more than

diseussing this guestion, said:
one occasion, it may be diffienlt, if not impossible, to give to
the terms ‘due process of law,” a definition which will embrace
every permissible exertion of power affeeting private rights,
and exclude such as are forbidden. They come to us frown the
law of England, from which country our jurisprudence is to
a grean extent derived, and their requirement was there de-

signed to secure the subject against the arbitrary action of the
crown, and place him under the protection of the law. They
are decmed to be equivalent to ‘the law of the land” In this
country, the requirement is intended to have a similar effect
against legislative power; that is, to secure the citizen against
any arbitrary deprivation of his rights, whether relating to
his life, his liberty, or his property.”

“Due process of law” not confined to judicinl proceed-
mgs. © * ¥ Due process of law does not always mean judicial
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not confined to judieial procecdings, but ex-
life,

—

process. It is
tends to every case which may deprive the citizen of

liberty, or property, whether the proceeding be Judm al, ad-
Fames v, Savage, 77

ministrative, or executive in its nature:
30 Mich.,

Me. 212; 52 Am. Rep. 751; Weimer v. Bnnbur'y.
201; Stuart v. Palmer, 74 N. Y. 183.

Mr. Justice Miller, in delivering the opinion of the court in
Davidson v. New Orleans, 96 U. S. 104, said: “Whenever, by
the laws of a state or by state authority, a tax, assessment,

servitude, or other burden is imposed upon property for the

public use, whether it be for the whole state, or of some uore
limited portion of the community, and those laws provide for
a mode of confirming or contesting the charge thus imposed,
in the ordinary courts of justice, with such notice to the per-
son or such proceeding in regard to the property as is appro-
priate te the nature of the case, the judgment in such proceed-
ings canmot be said to deprive the owner of his property with-
ont due process of law, however obnoxious it may be to other
objections. * * ¥ It is not possible to hold that a party has,
withowt due process of law, been deprived of his property,
when, as regards the issues affecting it, he has, by the laws of
the state, a fair trial in a court of justice, according to the
modes of proceeding applicable to such a case”” * * %

But the enforeement, by a state of a tax levied under a void
law is the deprivation of the owner of his property without due
process of law; Dundee Mortgage, ete., Co. . School Distriet
No.o 1, 19 Fed. Rep. 259, And a law that imposes an assess-
ment for local improvements, without notice to, and a hearing
on, or an opportunity to be heard, on the part of the owner
of the property to be assessed, deprives hin of his property
without due process of law; Stuart v. Palmer, 74 N. Y. 183.
A proceeding for the assessinent of property for taxes—that is,
the ascertainment of its valne upon evidence token—is judicial
in its nature. And to make a law authorizing such a proceed-
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ing valid, it must provide some kind of notice and an oppor-
tunity to be heard respeeting it, before the proeeeding becomes
final, otherwise it will lack the essential ingredient of due
process of law: County of Santa Clara v. Southern Pacifie R.
R. Ce., 18 Fed. Rep., 383. :

A statute which provides that the rates of charges for pas-

sengers and freights recommended and published by a state
railroad commission shall be final and eonclasive evidence as
to what arve cqual and reasonable, and that there can be no
Jndicial dnquiry as to the reasonableness of sueh rates, de-
prives a raithvay company of its property without due process
of law: Chicago ete. Wy Co. v. Minpesota, 134 U, S. 418.
Mr. Justice Blatehford, in delivering the opinion of the ma-
jority of the court in this case, referring to the statute, said:
“Tt deprives the company of its right to a judicial investiga-
tion by due process of law, under the forms and with the ma-
chinery provided by the wisdom of successive ages for the in-
vestigation, judicially, of the truth of a matter in contro-

versy,” F ¥

A law which authorizes the suminary seizure and sale of
property in uze by a person from whom a license is due, with-
ont any notice to the owner, without any trial, and without
any opportunity to be heard, is vold, because it attempts to
authorize the taking of property without due process of law:
Chanvin . Valiton, 8 Mont. 451,

An act which nndertakes to charge the owner of a dog with
the amount of damage done by his dog, as fixed by the scleet-
nien of the town, without an opportunity to the owner to be
heard, is unconstitutional, because it attempts to take his
property without due process of law: East Kingston ». Towle,
48 N IL 575 2 Am. Rep. 174, * # *

A statute providing that no conviet shall be discharged from
a state prison until he has remained the full term for which he

was sentenced, excluding the time he may have been in solitary
)




Sy idEa R kiat L0y
. R
KL

SiaT iR ind STEERLE
[t TieEaY
n el s

18

i confinement for auy violation of the rules and regulations of

i : . o , .
the prizon, deprives him of his Tibevty without due process of

it . N . . — -
¥ law, and is therefore void: Gross r. Rice, 71 Moo 241, %
H . . . _ - .

A person imprisoned for refusing to appear ov testify before
v under the Kansas aet prohibiting the manu-

a county attorne

facture and sale of intoxicating liquors is distrained of his

iy iy

liberty without due process of law: [n re Zichold, 23 Fed.

Rep. 701, % # *
A perusal of the foregoing cases will assist in determining

4o
o

the question, What is due process of law 7

Bavdwell v. Colling (supia).
In re Kemmler, 136 U, S, 436, Mr. Chief Justice Fuller,
who delivered the opinion of the court in that case, discussing

the question whether the act was in confliet with the fourteenth

L S s St

amendinent to the constitution of the United States, said: “As
due process of law in the Fifth Amendment veferred to that
law of the land which derives its authority from the legisla-
tive powers conferred on Congress by the constitution of the
United States, esercised within the limits therein preseribed,
and inlerpreled according to the principles of the common law,
<0 in the Fourteenth Amendment, the same words refer to that
law of the land in cach state which derives its anthority from

sl s A R b R e

the inherent and rveserved powers of the state, exerted within
the Timits of those Tundamental principles of liberty and jus
tice which lie at the base of all our civil and political institu-

i T T e e i it g 2

tions.”

Moody v. Bibb ¢f al. 50 Alabama, 245.

Peters, C. J., said: “This great light in this important juris-
diction may sometimes enable us to do right, which is the law
: of laws, and what the sovereign authority always must in-
: tend, * * ¥

“l. The appointment of Moody as gnardian of Rufus R.
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by the Orphans” Counrt of Tuscaloosa Conuty, in June,
IRE0. whethier for speeial or general purposes

, was eclearly
void.  The eonrt acted without Jurisdietion.  Sims was not
broughi before the court in anv manner and had no notice
wintiever of the proceedings to declave him o hunatie.  This
was necessary, before he eonld be pnt under the restraint of a
cuardianship and deprived of the control of liis own person
and of hiz property. This appointment was made before the
adoption and promulgation of the Code of Alabania. The pro-
ceeding was, therefore, under the Taw as existed before the
Code was pmohimm]. A like case to this canie under the ju-
dicial notiee of this conrt in 1852, at the Jnue tern of that
year,  This was th(* case of Lslava v Lepetre, 21 Ala. 505,
L this Jatter ease, the report shows that a guardian had been
appointed for Mrs. Eslava as a person of wnsonnd mind, on
the petition of her husband, by the Ovphans’ Court of Mobile
Counry, without procecdings to have her declaved a lunatie.
The appointment of the guardian was made before the 7th day
of Jaunary, 1849, as on that day her gnardian was served
with subpuana to bx'irlo‘ her iuto court. 21 Ala. 511, In her
case, the court said: “This appointment was made upon no
other assnrance of the fact of Mrs. Eslava’s lunaey than a peti-
tion of her husband without notice to her, and without the
issne of a writ de lunalico inquirendo, and the verdiet of
jury thercon.  Without the issue of this writ, and the finding
of the jury, the county court judge had no power to declare
her a lunatie, or to appoint a guardian for her. ¥ # %

“But the right to life, liberty, and property, is sacred, and 1t
cannot be invaded by the legislative power. Decl. of Inde-
pendence; Clooley’s Const. Limit, p. 351 ¢l seq.; Sedgwick on
Stat. & Const. Law, p. 177 ef seq.”

The State ex rel. Larkin vs. Ryan, Court Commissioner, 70
Wise, 676.
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January 17—February 28, 1888,

Cassoday, J., said: “So sacred are certain rights of the citi-
zen that they are especially guarded by our national coustitu-
tion; which, among other things, declared that “no state shall
make ov enforce any law which shall abridge the privileges or
immunities of citizens of the United States; mor shall any
state deprive any person of life, liberty, or property, without
due preeess of law; nor deny to any person within its jurisdie
tion the equal protection of the laws’ See. 1, Art. XIV,
Amend. Const. U. 8. In Mugler v. Kansas, 123 U. S. 6
is said by the court: ‘Undoubtedly the state when provulmg
Le pmtewon(m of tho public health, the public

».)
Dedy

by legislation for t
morals, or the public safety, is subject to the pm'ammmt au-
thority of the Constitution of the [United States, and may not
violate rights sceured or guaranteed by that instrument, or
interfere with the execution of the powers confided to the
general government.”
Josepli Chauvin, Respondent, v. Henry G. Valiton, Appel-
lant, Constitutional Law, 5th Division, Revised Statufes.
The court held: Nothing can be the law of the land in the
sense of the (‘on\tmltmn however general it may be, and
h«‘)\\'@\wr it may affect the rights of all persons alike, which
deprives the citizen of his life, his liberty, or his property,
as we have alveady scen,
allowed to him at some

and a hearing would be

without due process of law; and that,
contemplates that a hearing must be
stage of the proceedings against him,
but a hollow mockery if he eonld not be allowed to defend and
be protected in his rights by the judgment of the court, or
the administrative or execntive officer with whom he has to do.

Sidney H. Stewart, Jr., Appellant, v. George W. Palmer, as
Collector, ete., ef al., Respondents, 74 New York, 183, (May,

1878.)
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Earl, J., held: “T am of the opinion that the Constitution
sanctions no law imposing such an assessment, without a notice
to and a hearing or an opportunity of a hearing by the owners
of the property to be assessed. It is not enongh that the own-
ers may by chance have notice, or that they may as a matter
of favor have a hearing. The law must require notice to
theni, and give them the right to a hearing and an opportunity
to be beard. * * ¥

The constitutional validity of law is to be tested, not by
what has been done under it, but by what mayv, by its anthor-
ity, be done.  The Legislature may preseribe the kind of no-
tice and the mode in which it shall be given, but it cannot
dispense with all notice. * * *

The Legislature can no more arbitrarily impose an assess-
ment for which property may be taken and rold, than it can
render a judgment against a person withont a hearing. It is
a rule founded on the fivst principles of natural justice older
than written constitutions, that a citizen shall not be deprived
of his life, liberty, or property without an opportunity to be
heard in defense of his vrights, and the constitutional pro-
vision that no person shall be deprived of these “without due
process of law” has its foundation in this rule. This provision
is the most important guaranty of personal vights to be found
in the Federal or State Constitution. Tt is a limitation upon
arbitrary power, and is a guaranty against arbitrary legisla-
tion.  No citizen shall arbitrarily be deprived of his life, lib-
erty, or property. This the Legislature cannot do nor author-
ize to be done. “Due proeess of law” is not confined to ju-
dicial proceedings, but extends to every case which may de-
prive a citizen of life, liberty, or property, whether the pro-
ceeding be judictal, administrative, or executive. (Weimer
v. Brueinbury, 30 Mich., 201.)

This great guaranly is always and cverywhere present lo pro-
tect the cilizen against arbitrary inlerference with these sacred
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process of law required an orderly proceeding adapted to the
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nature of the case in which the eitizen has an opportunity to be

2l

heard, and to defend, enforee and proteet his rights. A hear-

25550

o]

ing or an opportunity to be heard is absolntely essential. We

L

cannot conceive of due process of Taw without this.
Tn Philadelphia ¢ Miller (49 Penn. $40), Agnew, J., speak-
ing of taxation, says: “Notice or at least the means of knowl-

.

edge is an essential element of every just procceding which af-

T

P T T L e PR

feets the rights of persons or praperty.” * %
Tt is a plain principle of justice applieable to all judicial
proceedings, that no persen should be condemmned, or shall suf-

P

1

g.; . » . . o M

i fer judgment against hin without an opportunity to be heard;
*é and he savs that an ach “assessing persons without notice fran-
4 seends the power of the Legislature, and iz itself void”

:

Portland ». Bangor (65 Me. 120).

Walton, J., said: If white men and women may be thus sum-
marily disposed of at the North, of conrse Dlack ones mayv he
disposed of in the same way at the South; and thus the very
evil which it was particularly the objeet of the fourteenth
amendment to cradicate will still exist.

wioriiie u ke b R AR P R RRT L

The objeetion to sneh a proceeding does not lie in the fact

; that the persons named may be restrained of their liberty, but
4 in allowing it to be done without first having a judicial investi-
’ gation to ascertain whether the charges made against them are
true.  Not in committing them to the work-house, but in doing
it without first giving them an opportunity to be heard. * * ¥
E Philo Parsons and another ». George B. Russell and an-
other, 11 Michigan, 113.

It was said: “Story defines ‘due process,” cte.,, as ‘being
brought in to answer,” cte. This also means much the same as
‘agreeably to the prineiples and usages of law’ found in many
.

; ‘

i f
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statutes, oo Ul Sodnds Nets § 145 and these prineiples and
nsages form the substratum of all State and Federal laws;
Marshall Ch. J. Bur’s Trial #

Marvtin, Chief Justice, said:

Whatever may be the difffienlty of defining this phvase of the

bl

Constitution when =ought to be applied to other procecdings,
when used in relation fo thoze of a judicial character, it is evi-
dently, and has heen so nniversally held, intended to secure fo
the citizen the right to a trial according to the forms of law of
the questions of his fiabilicy and 1‘05;\4n;sibi]it}', before his per-
son or his property <hall be condemned. Judicial action 1s in
such cazes imperalively vequived, and “Implies and includes
aclor, reus, juder—rogular allegations, opportunity to answer,
and trial aceording ro some =cttled course of judicial proceed-
ing=.” While we adopt the connuon faw, orv, to speak more
acenrately, zo long as we recognize and submit to it, we recog-
nize and adopt the fundamental prineiple that no man shall be
party and judge in his own case; that if tried, it shall be by
his peers, and if deprived of liberty or property, it shall be by

ipartial judicial autlority, after a trial and judgment under

general laws,

I the Common Pleas of Philadelphia.

Conmionwealth e relatione Isane Fdmunndzon Stewart v,
Thomas S, Kivkbride, M. D. 2 Brewster, 419,

Brewster, J., said: 1 hold to the doetrine that ne man can
be deprived of his liberty without the judgment of his peers,

and that it matters not to the law whether the alleged cause of

detention is Insanity or crime, * *

The record shows no order made by the court for service of
a motice of the proceedings, either upon the alleged lunatie
or any other person; nor does it show that notice of any kind
was given to any persvon Lord Chancellor Erskine (ex parie

Cranmer, 12 Ves, Jr. 455) said: “The party must certainly be
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present at the execution of the commission; it is his privilege.”
The same rule has been adopted in the United States. (See
Russell’s Case, 1 Barb. Ch. Rep. 38; and Ilinchman’s Case,
Brightly’s Rep. 181.) * * *

It is abhorrent alike to our sense of justice and to all ju-
dicial precedent that his character, liberty, and estate should
be swept away from him without a hearing or opportunity of -
defence. To hold otherwise would be contrary to every prin-
ciple of reason and justice.

They call for notice, and tested by their requirement this
decree crumbles to ashes.

In Dowell against Jacks, 53 North Carolina Reports, page
387, the following is the verbatim finding of the court.

Manly, Judge: We regard as of no importance, connected
with the mervits of the petitioner’s case, that attorneys were
employed by a friend to attend; in her behalf, to the inquisi-
tion of lumacy at July Term 1859, She had no notice—was
not legally represented, and what is of still greater import-
ance, was not present, to be seen and examined by the jury.

2]

4 ‘ — S

4 Benjamin Chase, Appellant, &e., rersus Bavzillai Hathe-
g way, 14 Mass. 221 (1817) July Term.

5 Parker, J., said: But we ave of opinion that, notwithstand-

FE RS,

ing the silence of the statute, no deeree of the Probate Court
so materially affecting the rights of property and the person,
can be valid unless the party to be affected lias had an oppor-
tunity to be heard in defense of his rights.

It is a fundamental prineiple of justice, essential to every
free government, that every citizen shall be maintained in the

T

enjoyment of his liberty and property, nuless he has forfeited
them by the standing laws of the community, and has had op-
portunity to answer such charges as, according to those laws,
will justify a forfeiture or suspension of them. And whenever

a Tegislature has provided that, on acconnt of crime or mis-
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fortune, the public safety or convenience demands a suspen-
sion of these essential rights of the individual, and has pro-
vided a judicial process by which the fact shall be ascertained,
it is fo be understood as required that the tribunal, to which
is committed the duty of inquiring and determining, shall
give opportunity to the subject to be heard in support of his
innocence or his capacity.

It has been intimated that notice to an insane person would
be of no avail, because he would be incapable of deriving ad-
antage from it.  But the question upon which the whole
process turns is, whether ke is insance; for the presumption of
law is that every man is of sound mind until the contrary is
proved; and it Dbeing possible that Interested relatives might
falsely suggest insanity with a view to deprive the party of
the power of disposing of his estate, it is essential that every
possibility should be guarded against by personal notice to him
when practicable, that he may expose himself to the view of
the judge and prove, by his own conduct and actions the
falsity of the charge. * * * )

Indeed, it would seem strange that the whole estate of a
eitizen might be taken from him and committed to others, and
his personal liberty be restrained, upon an ex parte proceeding,
withour any notice of the pendency of a complaint, upon a sug-
gestion of lunacy or other defeet of nunderstanding; while the
depriving of the minutest portion of that property or the
shightest detention of hix person would be illegal upon a charge
of cvime, or a breach of a civil contract, nuless all the formal-
ities of a trial were seeured to him by the forms of process,

and the regular exeeution of it.”

Lle WAL Lambert (Cal.) L. R AL 55 (1902) p. 856.

Harrison, J., said: An examination of the foregoing pro-
visions of the statute shows that there is no provision for giv-
ing to the alleged insane person any notiee of the proccedings
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against him, and that under its provisions the first intimation
that he may have thercof may be when the shorit! takes him
into his eustody under the order of commitment.  The person
making the application for the commitment is not required to
give him any notice thereof, nor is there any requivement that
he shall be informed of the object for which the physicians are

examining him. ¥
This certificate may be made by any two physicians who
have received and filed the certifieate of a superior judge show-
ing that they possess the requisite qualification.  There is no
limit to the number of physicians who may become such med-
jical examiners, nor does the act authorize a superior judge
to refuse his certificate to any physician who may show him-
self qualified therefor. No certificate is fo he made unless
two examiners shall find the person to be insane, but the per-
son sceking the order of commitment is not eoncluded by the
determination of the first examiners to whom he may apply,
but is at Liberty to continue his application for a certificate
until ke shall find two examiners who will certify to the in-
sanity of the person.  The examination is not made by them
under any direction of the judge, nor do they receive any let-
ter of anthority or power to eompel testimony. The statute
docs mot require that their certificate shall be given under
cath, nor does it require that the witnesses before the exam-
iners shall give their testimony under oath, or provide for any
oath to be administered to such witnesses. They are only re-
quired to make “such examination” of the person as will en-
able them to form an opinion “as to his sanity or insanity,”
and their examination may in fact be go conducted that he will
have no knowledge that they are examining him for that pur-
pose, or even making any examination of him. ¥ % ¥ The
statute does not require the judge, when he passes upon their
sufficiency, to give any notice thereof to the alleged insane
person, or even to require him to be brounght into his pres-

ence, * ¥ %




The provision in seetion -+ for a trial upon the question of
his msanity 1z effective only after the orvder of commitment
has been made, under which the person may have been imme-
diately placed in the hospital, and cannot be made a substiture
for his vight o have an opporiunity 1o be heard, and to de-
fend himscH againzt the chavge before being deprived of his

i

liberty,  Tor the purpose of <howine the inefiicieney of this

provizion in profecting a person against an invasion of his
congtituiional right {0 a notice and a bearing hefore he can be
deprived of his Hberiv, it ix only necessary to read, in con-
neetion therewith, the provision that, hefore such trial ean be
Lad, e must provide for the paviment of thie eosts thereof, and
alzo the provision of =ectinn X in article 1oof the act, that,
after he has been commirtted 1o the hospital, lie may be re-
strained of all corvespondence with the onter world, except
with the superior judge aud the distriet attornes of the county
from which he was commirted,  The =tature thus elearly pro-
vides that the proceedings before thie judge in a case like the
present may he entively ear parfe, and that he may be satisfied
that the alleged inzane person is insane by merely examining
the certificate and perition.  Tle may iz=ue the order of com-
mitment upon the opinion of the two examiners, without any
examingtion by him=clf of the person =ought to be commitied,
or of the examiners who have muade the certificate, and with-
out any knowledge of the facts or testimony upon which they
have made their certificate.  Tn thus acting upon these doeu-
ments, he takes as the sole basis of his action the opinion of
the examiners, ascertained as before shown, that the in-
dividual is insane.  The opinions of practitioners of medi-
cine, however, upon the question of Iusanity, are not alwaxs
uniform or infallible; especially if sueh opinion is formed e
parte, or without an opportunity for a full investigation of the
charge.  The mere certificate of an opinion thus obtained
onght not to he a sufficient warrant for an order for the con-
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finement of a person in an insane asylum. There should at

least be the semblance of a judicial investigation, of which
a public reecord can be preserved, before a person can be de-
prived of his liberty. * * ¥

It does not appear, either from the order of commitment or
by the accompanying documents, that any notice was given to
the petitioner of an intention to make an application for the
order, or that he was ever notified or had any knowledge that
the medical examiners would make any examination or in-
vestigation in reference to his sanity, or that the judge of the
superior court ever directed any notice to be given him of the
application, or of an intention to determine the question of
his sanity; nor does it appear that he was present at the time
the matter was under consideration by the judge, or was at
any time seen or examined by the judge. The act in question
was evidently suggested by the insanity law of New York
passed in 1896 (1 N. Y. Laws 1896, chap. 545), and the pro-
visions of that act have been closely copied. * * ¥

In People ex rel. Sullivan vs. Wendell, 83 Mise. 496, 68
N. Y. Supp. 948, the relator had been committed to an insane
asylum under the provisions of this section, but had had no
notice of the application, either persomally or by substituted
service on any one in her behalf, and there was no hearing at
which she was either personally present or represented by any
person. The court held that, to the extent that the insanity
law anthorized such proceeding, it was in violation of the Con-
stitution, in that it deprived her of her liberty without due
process of law, and ordered her release. An order for the
commitment of a person to an insane hospital is essentially a
judgment by which he is deprived of his liberty, and it is a
cardinal principle in English jurisprudence that, before any
judgment can be pronounced against a person, there must
have been a trial of the issue wpon which the judgment is
given. Under the laws of this State, a gnardian of the person
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or the estate of an insane person cannot be appointed without
giving him notice of the application therefor (Code Civ. Proe.
§ 1763); nor can a judgment for so small a sum as $5 be
rendered against him unless he has been served with a sum-
mons in the action. (Code Civ. Proc. §411.) Much more
18 there reason for giving him notice of an application to de-
prive him of his personal liberty. The provision in the statute
for a notice to a relative or friend of the alleged insane person
eannot be made the equivalent of a notice to the person him-
self. * * %

What constitutes due process of law may not be readily
formulated in a definition of universal application, but it in-
cludes in all cases the right of the person to such notice of the
claim as is appropriate to the proceedings and adapted to the
nature of the case, and the right to be heard befove an order of
judgment in the proceedings can be made by which he will be
deprived of his life, liberty, or property. The constitutional
guarantee that he shall not be deprived of his liberty without
due process of law, is violated whenever sueh judgment is had
without giving him an opportunity to be heard in defense of
the charge, and upon such hearing to offer evidence in sup-
port of his defense. If his right to a hearing depends upon
the will or caprice of others, or upon the diseretion or will of
the judge who is to make a decision upon the issue, he is not
protected in his constitutional rights.  Underwood vs. People,
32 Mich. 1, 20 Am. Rep. 633. To sayv that, if he is in fact
insane, therefore any notice to him would be vain, is to beg
the very question whose determination underlies the right of
the state to deprive him of his liberty. The fact of his in-
sanity is to be determined before his vight to his liberty can be
violated, Tf that question is determined against him without
any notice, or opporlunily to be heard, or {o introduce evidence
in his behalf, and under such determination he is confined in
the hospital, his constitutional guaranty is violated.




o b Lo .
AU L R TN R s e S e i,
LIt aiadl] WL ETa LT AR

Zwsare

By *
oo e

G e

50

.

The ease before us does not involve the right of the state to

provide for the summary arvest of a person against whom a
charge of insanity is made, and his tewmporary detention until

the trath of the charge can he investigated.  Such arrest would
itself he a notice to him of the charge, under which he would
be afforded an opportunity for a hearing thereom.  Nov is

there involved the right of flie state to permanently restrain

an insanc person of his Hiberty, whether such person be harm-

e less or dangerous, but the question is whether he is entitled to

‘§ a judicial investigation of the charge that he is insane, and
Ry the right to be heard theveon before its determination.  The
t“ question to be determined is not whether the action of the
i judge in investigating the insanity of the petitioner was con-
ducted under the forns of law, and with proper regard for his

j ?'ig:hts,' but whether the judge had the vight to enter upon the
4 investigation, or take any action whatever in reference to his
fi sanity. * * ¥

§ “It is not enough that Le * * * may by ehance have notiee,
3 or that he may, as a matter of favor, have a hearing.  The law
i must require notice to him * % * and give him * * * the right
*; to a hearing, and an opportunity to be heard. * * ¥ The con-
i stitutional validity of law 1s to be tested not by what has been
h done under it, but by what may by its authority be done.”
X Stuart v. Palmer, 74 N. Y. 188, 30 Am. Rep. 291, “Tt is

not what has been done, or ovdinarily would be done nnder a
statute, but what might be done under it, that determines
whether it infringes upon the constitutional right of the citi-
P zen. The Constitution guards against the chances of infringe-
ment.”  Bennett oo Davig, 90 Me. 105, 37 Atl. 865, The fol-

lowing authorities may be referred to in support of the fore-

Lt e T S e e

going views: Underwood v, People, 32 Mich. 1, 20 Amn. Rep.
633; Re Doyle, 16 R, 1. 337, 5 T R. AL 859, 18 Atl. 159;
State ». Billings, 55 Minn., 467; 57 N. W. 206, 794; Port-
land ¢, Bangor, 65 Me. 120, 20 Am. Rep. 681; Bennett .

D e e T e
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Davis, 90 Me, 102, 37 Al 8645 People 2 Rl Ordway es.
Saviour Sanitarimm, 34 App. Div. 363, 56 N. Y. Sapp. 43
In the caze last cited the question was quite fuliv considered
by the General Term of the Supreme Court of New York.
The relator had been committed to an asvlhune for inchriates
for a term of one year wnder provision of a statute of that
state authorizing such conunitnment to be made by any judge
of w court of record npon w cevtifieare In writing, =igned
by two physicians, containing statements bringing the person
within the deseription mentioned in the stabite. Tt was held
that as the order had been made without any notice to the
velator, and withont her presence, =he was deprived of her lib-
erty without due process of Taw, and that the commitment was
void; the court very tersely and aptly phrasing the prineiple
underlying its decision as follows: “No matter what may be
the ostensible ov real purpose in rvestraining a persou of his
liberty,—whether it is to punizh for an offense against the
law or to protect the person from himself, or the community
from apprehended acts,—=such restraint cannot be made per-
manent or of long coutinuance unless by due process of law.”

Under the foregoing considerations, it must be held that the
insanity law of 1897 to the extent that it authovizes the eon-
finement of a person in an insane asvhon withont giving himn
notice and an opportunity to be heard upon the charge against
him, is uwnconstitutional, and that the proceedings by virtue
of which the petitioner is held by the respondent are invalid.

It is ordered that the petitioner be released from the asylnm.

We concur:  Beatty, Ch. J., Temple, J., Henshaw, J.,
Garouite, J., dissenting.

Matter of Georgiana G. R. Wendel.

The people ex rel. Maurice J. Sullivan, Relator, ». John G.
Wendel and Mary E. A. Wendel, Respondents, 33 Mise. 496.
(Supreme Court, Kings Special Term, December, 1900.)
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Marean, J., said: “She had no notice of the application,
either personal or by substituted scrvice on some person in her
behalf, and there was no heaving at which she was either pres-
ent or represented by any other person. She had been finally
adjudged insane and committed to perpetual restraint, with-
She is deprived of her liberty, there-
People ea vel. Ordway v,
The Insanity

out notice or hearing.
fore, without due process of law.
St. Saviour’s Sanitarinm, 34 App. Div. 363.
Law, so far as it permits this, is in violation of the constitu-
tion.

“When one has been duly adjudged insane, when his stalus
as an insane person has been duly established, personal notice,
or notice of proceedings affecting his interest, may be dis
pensed with, if it appears that such service would be pre-
judicial to his mental condition. But, for the protection of
those who are sane, it ought not to be tolerated that any person
should be adjudged insane, and finally committed, swithout
either notice or actual hearing.

“It is doubtful, also, if the commitment of the alleged incom-
petent to the custody of her sister, even if it were valid, war-
ranted her transfer to the hospital by the commission. The
statute only permits transfers from one hospital to another.

“She is discharged.”

West Virginia Supreme Court of Appeals.

Heil J. Evans, Committee of Evan Morgan, ». Omer B.
Johnson et al., Thornton Pickenpaugh, Tmpleaded, ete., Appt.
W. Va,, April, 1894, 23 .. R. A. 737.

Brannon, P., said: The brief of appellant’s counsel, in its
opening, presents what in its nature is the first question for
us to decide, by insisting that the plaintiff has no right to re-
cover in this suit or any suit. The first reason given by coun-
sel for this contention is that the appointment of Teil J.
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Evans to be commitice of Evan Morgan as an insane person is
vold for want of notice to said Kvan Morgan. In Lance v.
MeCoy, 84 W. Va. 416, the opinion Is expressed that such an
appointment by a county court withont notice, as required by
Code Chap. 58, § 34 Js void. A re-examination of this ques-
tion in this case las confirmed we in the view then expressed.
The question is of importance, hoth beeause of its frequent oc-
currence and of its effeet upon persons alleged to be insane.
So far as my observation has gone, the practice has been, in
elerk’s offices of the county courts and in county eourts, to
make such appoinfments without sueh norice. Tt lies at the
foundation of justice in all legal proccedings thal the person
to be affected have notioe of such proceedings.  As such an ap-
pointment takes from the person the possession and control of
his property, and even his frecdons of person, and commits his
property, his person, iz liberty to another, stamps him with
the stigma of insanity, and degrades him in public estimation,
no more important order touching a man ean be made, short
of convietion of infamous erime.  Will it be said, in answer
to this, that he is insane, and that notice to an insane mwan will
do him no good? The response is that his insanity is the
very question to be tried, and he the only party interested in
the issue.  Often if given notice, he will be prompt to attend,
and in his peeson be the unanswerable witness of his sanity;
often, if not given notice, those interested in using or robbing
him of his property will effectuate w corrupt plan.  Ahmost as
well might we convict a man of crime without notice. There
is abundant authority for this position. Even though the
statute be silent as to notice, as ours to appointment of com-
mitices by county courts is, though that as to eirenit court ap-
pointment requires notice, vot the common law steps in and
requires it. See Chase o. Ilathaway, 14 Mass. 222, 224;
Hathaway v. Clark, 5 Pick. 490; Hutchins v. Johnson, 12
Conn. 376, 30 Am. Dec. 622; McCurry v. Tooper, 12 Ala.
3
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{23, 46 Am. Dee. 2805 Monroe County Suprs. o Budlong,
51 Barb. 493; Eslava v, Lepretre, 21 Ala. 504, 56 Am. Dec.
2645 Dutcher v, 111, 29 Mo 271, 77 Am. Dec. 5725 Bus-
well, Tnsanity, §50; Stafford v Stafford, 1 Mart. (N. 8.)

3

551.

In Molton v, Henderson, 62 Ala 426, held that “inquisition
of lunacy without personal notice to the alleged non compos is
void, and so is the appeintment by the probate court of a
guardian for said lunatie, and the proceedings by such guard-
jan for a sale of lands belonging to said lupatic” A statute
authorizing an inebriate tu be comumitted to a hospital on e
parle proceeding was held void by the New York supreme
court. [fe Janes, 30 Iow. Pr. 446. In Georgia the statute

i required notice to three relatives of the person before appoint-
« . . . . )

b ment. of a guardian over him as an insane person.  Judze
#§ Bleckly, delivering the opinion, thought there ought to be
o Y g v p ; g e 0ug ¢

# also notice to the person. e said: ‘It is, to say the least,
b4

4 donbtful whether the property of an aduit citizen can be taken
!

out of his custody and committed to guardianship without
previous warning served either upon him, or some pefson duly
constituted by law or some legal tribunal to be notified in his
stead. Tf it was unreasonable, in the opinion of a Roman gov-
ernor, to send a prisoner, and not signify withal the crime
‘ alleged againgt him, the law judges it to be equally so to pass
’ upon the dearest civil rights of the citizen, without first giv-
ing him notice of his adversary’s complaini.  The trath is
that at the door of every temple of the laws in this broad land

stands justice, with her preliminary requirement upon all

EEEELE N s b Foh

Lty it i S R e e e iy s 8 Wb

administratlon :—-

. You shall condeman no man unheard.  The requirement is
as old, at least, as Magna Charta. It is the most precious of
all gifts of frecdom, that no man be disseised of his property,
g or deprived of his liberty, or in any way injured, misi per
legale judicium partum suorum, vel per legem terrac. Tt is a

!

3 3




principle of natural justice which courts are never at liberty

dispense with, unless under the mandate of positive law,
that mo person shall be condemned unheard.”  Tle said that
in that case there was “action, trinl and Judgment in two days,
and no previous notice”  ln our practice it often occurs in ten
minutes. This practice, 1 =ay, as was sald by the Louisiana
court in Stafford r. Stafford, supra, niight put “the wisest man
in the conupunity under the control of @ cenrator, and hold
bim up to the world as an adjudeed insane”  Both constitu-
tion and statute confer this power on the connly ceurts as u
jurisdiction,  Before appointing, ihe conrt must determine
whether or not the fact which alone gives it power to act ex-
iste; that is, whether the party is in any of the phases or con-
ditions of mind to be considered insane under the statute, It
wst inquire info the faet, and, in deciding, excreise judg-
ment, and of this legal investigation, all important to him, he
ought to bave notice. Tle wunts to deny the very basis of
the proposed ordery-~his inganity. It is an important trans-
action to him. Shall he have no notice of it/ Am [ told that
the statute does not In terms reguire notiec? L answer as
shown 1o Lance v. MeCov, 34 W. Va. 416, as a cirenit court
annot appoint without, so, by proper construction of the code,
neither can a county court. 1 answer, further, that a statute
will not be construed to authorize proceedings affeeting @
man’s person or property without notice. It does not dispense
with notice.  Bishop, Written Law, §§ 25, 1415 Chase o
Hathaway, 14 Mass. 222, 2247 Avithur o State, 22 Ala. 61
Endlich, Tnterpretation of Statute, § 262; Boonville v Orm-
rod, 24 )T(). 193 Wickham r. Page, 49 Mo, 526, Chief Jus-
tice: Marshall held void a judgment of ccen a courl-martial
imposing fines on militia men, because withoul notice.  Meade

Deputy Marshall of Virginia Dist. 1. Brock 324 Fed.
Cas. No. 9, 372.  This statute is one of snmmary proceeding.

If the case were one of mere crror or irvegnlarity, it might
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be said that the order was good against collateral attack. and
must be reversed by a direct proceeding; but the question iz
one of ju-risdiotion,mu want of authority to make the order,
for want of jurisdiction over the person to be affected.  Tlow
ean his property be affected or title given the committee to
enable him to sue for it, if the order is void as to the person?
Tf he is not affected by it, how is his property ¢ If the com-
mittee would restrain the person of the non compos, could he
not release himself by treating the ovder as void¢ 1 cannot
see how an order of a clerk fixing the personal stafus of a per-
son, wiihout notice, can rob him of his property and vest title
in another person. A tribunal way have jurisdiction of cases
| ejusdem generis with the matter involved in a proceeding be-
3 fore it, and it may have jurisdiction of the partieular matter
“; involved in that particular case; but if it have no jurisdietion
;*j of the person, by service of process or appearance, if the pro-
i ceeding is not in rem it cannot go on.  Though the Taylor
% county court has jurisdiction to appoint committees for insane
:3 persons, and though it had lawful jurisdiction to aet on the
matter of the appointment of a committee in the particular
instance of Evan Morgan, yet it could not act without notice
i to him, unless we say notice was not required by law, which
‘ L have above sought to show is not the case. .\ sentence of the
i ; court without hearing the party, or giving him an opportunity
§ to be heard, is not a judicial determination of his rights, and
,* o is not entitled to any respeet in any other tribunal. Jurisdic-
= tion is indispensable to the validity of all judicial proceed-
3 j ings.  Jurisdiction of the person as well as the subject-matter
i are prerequisities and must exist before a court can render a

valid judgment or decree, and, if cither of these is wanting,
all the proceedings are void. So said the court literally in

H Haymond ». Camden, 22 W. Va. 180, syl. § § 5, 9. So it
has often held, as shown by Judge Green in the opinion in
MeCoy v. MeCoy, 29 W. Va. 807. No court has more sturdily
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held the rule of necessity of process or appearance than this
gourt, whether as to proceedings of superior or inferior courts.
Must there be process before a superior court can render
merely money judmnent, and yet no notice before a clerk ean
stamp a man with insanity, and take from him his property
and freedom of person ¢ * * *

When we say there must bo jurisdiction, we mean both that
the matter must be within the jurisdietion of the court and
the person to be affected, by scrviee of notice upon him.
Cooley, Const. lim. 403. [ maintain that such action as the
appointment of a committee for one as insane withont notiee,
being o grave in its effects upon his personal stafus his right
to vote, liberty, and property, is not due process of law. Tt
violates the defining by Mr. Webster in the Dartmouth Col-
lege Case, generally received as a proper one of due process of
law, that “it hears before it condemns.”

The deceree is reversed and the bill 1s dismissed, without pre-
judice to any other suit by Evan Morgan or any lawful com-
mittee.  No prejudice against the collection of the debt shall

result from this deeision.

Hinchman ». Richie.  (April 9, 1849.)

L Brightly’s Reports, 144.

Note, p. 180.

No one, however, has a right to confine an insanc person
for an indefinite period, until he shall be restored to reason,
but upon compliance with the formalities of the law. Colby
v. Jackson, 12 N. H. 526, * * *

Krause, President, said: The 6th scetion requires the court
to dircet notice, either to the party in respeet to whom the
commission shall issue or to some near rclations or friends
who are not concerned iu the application, and the objeet being
to proeure a defence when that may reasonably be made, it is
obvious that such as counsel a finding against the dcfendant,
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or desire it are excluded from that list of persons, as inch
gible to stand in his stead. Tor some purpose or other this
divection was not asked of the eourt; and notice was not given

.

by the commissioner. * %

Nor was he himself snmmoned beforehand or brought in at
the time to be present at the esamination of the witnesses, on
whose tfestimony he was prouotineed fneapahle of exereising
the rights and duties of heshand, father and civizen. e was
in fact not present for any purpose of defence, but for exhi-
bition merely conclusion that is foreced on the mind by
the whole course of conduct; for the witnesses lind been heard

when he was ealled into the room ; his desive to have friends
and counsel to aid him, was disregarded, and the bnginess af-
fecting all his high interests was concluded after hie had been
removed.  In ea parte Cranmer, 12 Ves. Jr. 455, Chancellor
Erskine savs: “the party must certainly be.present at the exe-

*and snel must be

cution of the commission; it is his privilege ;’
the construction of our statute, except where, from the neces
sity of the.case, it is impraeticable to give literal foree and
operation to the principal, as in the state of facts instanced
in the third division of the second scetion, by which a com-
mission may be executed against an inhabitant of the state,
who is absent from 1it, in the county countaining his real
estate. DBut that is justified upon the ground of its being a
purely beneficial measure, to save the property from im-
pending mischief; and to prevent oppression, the court exacts
ample proof that such is the objeet, and directs extraordinary
efforts to be made, by publication or otherwise, to reach the
party with notice.

Mary Smith vs. Stephen Burlingame, 4 Mason (R, 1)
121, November Term, 1825.

Story J. said: My opinion is that the objection is fatal. The
Courts of probate have no right to put a person under guard-



39

ianship, as unfit to manage her affaivs, without nofice to the
party, and an adjudication on the facts; and until such ad-
judication, o letters of gnardianship can legally be issued.
The case of Chase oo Iathaway (14 Mass. R, 222) is di-

rectly in point, and with that case 1 entively coneur.

Wait s, Maxwoll, 16 Ameriean Deeisions, 391, (5 Pick-
ering, 217.)

Parker, €. J. said: The deeree of the court of probate,
granting letters of gnardianship, is void, beeause it does not
appeav that any notice was given fo the subject of it before
the inquisition taken; nor is there any judgment or decree

ascertaining that <he was non compos menlis.

In MeMurray o Iooper, (Ala)) 46 Am. Dee. 280, the
Court said:

“1 think it is o fundamental prineiple of justice essential
to the right of every man, that he s¢hould have notice of any
judicial procecdings which is about to be had for the pur
pose of divesting bhim of his propevty or the conteol of if,
that he may appear and show to them who sit in judement
on his rights that he hasz not lost them by the commission of
a crime, and that they should not be taken away from him
by reason of a supposed misfortune.  That he has a righl to
appear hefore the jury and the eourt, to show that he is not
insane and that he and his property should not be put in
chargo of another, is self evident truth and (s denied by no
legal authody.”

So, in Hutcehins r. Johnsgon, (Conn.) 30 Am. Deeo 6214
the Court said:

“Notice of such procecdings (de lunatico wiquirendo) so
important. to the subjeet, is required by the fundamentul prin
ciples of justice.”

FEEM
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And in the case of Mays, 10 Pa. County Ct. Reports 293,
this language was used:

“But, in whatever way we regard it, the necessity for notice

faces us, and, if it has not been given, the proceedings cannot

. C e
for an instant be maintained.

The text writers also enunciate the same principle of in-

sanity cases. Thus, in Buswell on lusanity, section 55, 1t 1s

said:

“Tn the United States it is generally held that the party
alleged to be insane has the righl to have notice, and to be
present at the proceedings instituted for determining the issue
of sanity.”

And in Cuming and Gilbert on the “Poor, Insanity, &e.
Taws of New York,” at page 178, it is said:

“Under a constitutional government no persou can he de-
prived of life, liberty or property, without due process of law,
and, therefore, no person can be lawfully declared insane and
his personal liberty permanently restrained without formal
proceedings and an opportunity afforded him to appear per-
sonally and with witnesses to refute the allegations of the

person seeking to deprive him of his liberty.”

But the very question was recently considered by the Ap-
pellate Court of the State of Now York, in a case so similar
to the one presented by plaintiff that it must be considered as
conclusive. It was the case of The People ex rel. Elizabeth
Ordway v. St. Saviour Asylum, reported in 34 App. Div.

Elizabeth Ovrdway was induced by her family and her
friends to take some steps to be confined and treated for
inebrity. It was arranged that she should permit herself to be
committed to St. Saviour Asylum for one year for the purpose of
treatment.  Proceedings were had under the statute and she was
committed by the court to St. Saviour Asylum for the period
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of one year unless sooner discharged by the Trustees at that
institution,  Theve was no nolice of the proceedings served
on Miss Urdway. She, however, was fully cognizant of the
proceedings and they were had with her consent and per-
wission and in persuance of the commitment order she gave
herself up and entered the Asyium.

After she hiad been there for some time, she decided that she
destred her freedon again. The Trustees refused 1o discharge
her and she sued ont o wriv of habeas corpus. The Trustees
replied by a return showing the record of the proceedings under
which she was placed in their custody.  Counsel for Miss Ord-
way demurred to the return, arguing that the proceedings were
void as being in contravention to the constitutional provisions
requiring due process of law: The court sustained the demur-
rer, held the proceedings void and restoved Miss Ordway to
freedont.  The Court, at page 370, said: ‘

“No matter what may be the ostensible or real purpose in
retaining a person of his liberty, whether it is to punish for
an offense against the law or to protect the person from him-
self or the cormmuunity from appreliended acts. sueh restraint
cannot. be made permancent or of long continnance unless by
due process of law. ¥ % % We pefer to that process by
or under which a person ix detained for a definite period of
time * % % and not to that swmmary process which issnes
to take In custody a supposed or alleged dangerous or incom-
petent person, and under which he may be detained until an
mrestigalion «n the ordinary couwrse of the law may be had, *
¥ % but where a person iz confined by what is upon its
face final process and by which he is consigned to incarcera-
tion restraint of his person by adjudication for a long period,
that is to say, by a judgment elaimed fo be binding upon him,
there is not due process of law unless he has had notice and a

. . _— .
hearing, or at least such a hearing as implies notice.
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Again on page 371, the court said:

“A hearing or an opportunity to be heard is absolutely
essential; wo cannot conceive of due process of law without
this.”

And on page 372:

“The statnte now under consideration goes far beyond the
condition of danger. Tt subjects the person to rostraint nof
during periods of denger, but for o vear if the judge so orders,
and for treatment and reformation. * What reason
exists why a person alleged to be incompeteni or dangerous
should not have an opportunity hefore judgment finally
against him confining him for a long peviod of time, which he
cannot shorten, to contest the charge, as much as 1 person ace-
cused of erime?  The rights of one are as sacred and inviol-
able as of the other. ® * * Shall cx parie proof that would
only avail to hold an alleged criminal for lrial be vegarded as
conclusive proof against a supposed unfortunate 7’

Jontinuing on page 373, the Court savs:

“Acis of the Legislature which go beyond the allowance of
temporary confinement and rvestraint wunfil Lrial or hearing may
be had, and the accused person have his day in court in some
way customary or adequate to enable him to present his case,
© Tt surely can-

are invalid exercise of legislative power.
not be said that the procedure authorized hy the act under
which this velator was committed and which created  the
wrong 1g due process of law simply hecavse the Tegislature
chose to authorize that procedure.”

And the Court concludes its able opinion as follows:

“We are of the opinion that the commitment under which
this relator is held is not due process of law, and that proceed-
ings under the act, so far as they rvesult in vestraint for a year
or less pertod of time depending upom the diseretion of those
who detain the relator, arvo invalid, for the reason that wo
notice was green by which she might in the proceedings itself
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by tmmediale interven/ion or subscquend opportunity 1o infer-
vene, be heard in resistunce of the accusation mude wgainst
fer.”

Applving the Janguage of this deeixion 9 the case under
consideration, we tind that ir fite every eircumstance that s
essential.

1si. The procecdings were on their face final,

2nd. It was not temporary In chavacter, ordering a com
wmitment for safety until a hearing-—1it reciies that the order
was made afler a hearing.

Brd. There was no notice to plaintifl of the procecdings-—it
waz specifieally dispensed with—-and plaingift had no oppor-
tum[\ “in the proceeding itselt™ to be heard in defense of his

righ

7IA

ts.

The conclusion Is, therctore, fnevitable that upon the au-
thority of the decisions cited above, and purticularly of the
decision 1 the Ordway euse, the proceedines in plaintiff's
case were absolutely void for want of notice whieh is re-
quired by due process of law, provided for in the Constito-
tion of the United States. And the mere faer that the Legis
fature, in the act ander which the proceedings were ad, pri-
vided for s‘lwh proceeding without notice does uor aleer the
logal effect of such proceedings when had withons nofice,

Poixt 2. The said proceedings wore void Tor the reason that
a Jury-trial is neeessary before au indefinite commitment may
be had.

“The civil rights of Tisane persons do not seem o have been
often adjudicated by the Courts, and o close seareh for au
thortties reveals the faer rhat, sinee the raiification of the
Fourteenth  Amendinent, in July, I86s0 it doctrines asoap
plied to such pm':\:uns have scldom been defined. Enough s
gleanced from the anthorities, however, to <how that insane per-

song have riehts, that the mere existence of the fact of in-
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sanity does not take away or abridge the rvights of a eitizen,
and that a person charged with insanity cannot be deprived
of his civil vights without the formalities prescribed by law:
Commonwealth v. Kirkbride, 2 Brewster, 400, 419.7 (Note
in 43 Am. St. Rep. 531.)

The above coincides with our search of said authorities. We
have been able to find but two instances of parties charged
with insanity demanding a trial by jury before being deprived
of rights under an innoeent charge of insanity which under a
charge of murder or robbery would be protected by the great-
est safe-guard to personal liberty experience has yet been able
to discover, to wit, a frial before a jury of his peers. In
neither of said cases was the said sult carried—so far as we
have been able to find—beyond the trial Court thus leaving
sald question of a trial before a jury unsettled. A still further
search among the authorities disclosed the fact that theve is s
most astonishing divergence of opinion among Courts of the
various States of the Union on the subject of the civil rights
of alleged or bona fide lunatics. Said divergence appears to
us to be utterly unwarranted. Said divergence appears to us to
be astounding. Said divergence appears to us to be an alarming
sign of forgetfulness, npon the part of said diverging Courts,
of the fundamental principles of law upon which all our legis-
lation both State and National as well as our very Civiliza-
tion, and Civil rights both personal and property depend.
Said astounding fact set us upon a search of the Causes which
led to said divergence of opinion as to the eivil rights of al-
leged und Dona fide lunatics upon the part of said Courts.
Said search took us to England, whence comes our system of
Jurisprudence, in order to ascertain whether or not said for-
getfulness upon said part of Judges, as well as of legislatures,
of said fundamental prineiples of law upon which all our leg-
islation, both State and National as well as our very civiliza-

tion, and eivil rights both personal and property depend, in
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order to ascertain whether or not said forgetfulness was ob-
servable in English Judictal decisions regarding lunatics, al-
leged or bona fide, as well as regarding the FLunacy Legisla-
tion, and Laws, and Practice in England.  Said forgetfulness
was even more apparent in both cases than in sald States in
the United States und said decisions of said Judges therein.
Regarding said Judicial decisions we were unable to discover
so much as o solitary one which would lead one to supposce that
said fundamental principles of law had not been forgotten by
the English Beneh.  Regurding said Luiey Legislation, and
Laws, and Practice matters were even worse.  Regarding said
Lunacy Legislation, wud Laws and Practiece a state of facts
was developed whieh required weeks of most, thorough scarveh
upon our part to diseover the reason for, after uncarthing
said facts.  Said state of facts is a disgrace 1o the country
which produced a Blackstone.  Said state of facts is a dis-
grace to Modern English Jurisprudenee. Sueh being the case
we had reconrse to Blacksione in order to dizeover whether or
not we had judged said Judicial decisions, recarding Tnnaties
bona fide or alleged, together with said Tuanacy Legislation,
and Laws, and Practice too harshlv.  We found that we had
not.  We found that Blackstone spoke in the strongest termns
against disvegarding said fundamental principles of law upon
which all our legislation both State and National as well as
our very civilization, and civil rights both personal and prop-
erty depend.  In order that a correet view may be obtained of
sald Inglish Lunuey Legislation and Laws, and Practice we
append our researches thevein, offset by ovv rescarches in
Blackstone’s Commentaries in which the origin of said funda-
mental principles of law ix set forth and deseribed particu-
larly as regards the absolute rights of individnals regarding
person and property; and lastly Blackstone’s definition of the
origin of and advantages of trial by jury wherever a question

arises regarding the deprivation of an individual of any of
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said absolute rights. Said remarke are lengthy bnt nothing
f less extended could have given a comprehensive and eonclu-
' sive view of the vitality to-day of the said fundamental prin-
ciples of law which are virtnally attacked in England and
in many of the States of the Union to-day by said Judicial de-

cisions regarding lunatics bona fide or alleged as well as by
said Legislatures, as shown by the wholly illegal law tonching

2
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g lanaey proeedure in many of the said States of the Union to-
§ day.  Said researches in Blackstone’s Comumentaries ave be-
1 gun by an examination of the feudal abuses upon the part of
! the Kings and Lords which led np to the Magna Charta; as

well as of said Charter and subsequent Charters and Statutes
up to and including the Petition of Right, all and sundry of
which were broken through so often as possible by szaid Kings
and Nobles; and a parallel is instituted between said break-
ings-through, and the modern breaking throungh of Magna
Charta and subsequent Acts, by said present TLunacy Tegis-
lation, and Laws, and practice in England today.
Lastly we Investigated the Constitution of the United
States with a view to discovering whether or not said instru-
ment threw its wogis around the personal and property rights of
persons charged with insanitv. To our mind said instrument
does throw its twegis around the personal and property rights of
-persons charged with insanity. [t appears to us that said In-
strument protects as completely said rights as said instrument
protects the rights of person and property of persons charged
with erime. It may seem at first glance that we have repeated
ourselves in said investigation but a closer inspection of said
investigation will prove that there is not one line of repetition,
by which we mean needless repetition. As we have shown said
i ground of investigation is—so far as we can discover—virgin
; soil in law. Such being the case—by which we mean that in
i investigating said question no anthorities no opinions could

o
b
¥

be found bearing upon said question—such heing the case we
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had nothing but argument w go upon in order to reach a con-
clusion.  Logic is of course the soul of argument, and logic is
amenable to taws laid down when logie was proved to be un
exact seience. . We therefore, for fear that we should go astray,
stnek closely o the said laws in folowing ot our argument,
and amy repetition therein is chargeable fo said laws and not
to us.

Porxr 20 To Besumes-"The said proceedings were void for
the reasom that a jury-trial is necessary before an indefinite

commitment may be had.
Triav-sy-Jury-Ricurs or Avnipern Lunarios.

Although there are several New York decisions holding that
procedure in lunacy eases, being devived from the Court of
Chancery, 1s within the power of the Supreme Court of that
State to modify at its pleasure, without constitutional or com-
mon law restrictions as to notice, trial by Jury, ete., these
cases proceed upon a mistaken notion of the English law at the
time of the adoption of the New York State and Federal Con-
stitutions.
¢ authorities show the following to be the

case. The jurisdiction of the Chaneellor over persons of un-

,Fl . 1
¢ aceonipanyin

sound mind in England was not in its origin a chancery or
equitable juvisdietion <uch as the jurisdiction over married
women, but was originally in the king as paler patriae, one of
whose prerogatives it was to guard lunatics, idiots, &e., and
take care of thelr lands.

STATUTE

De Pracrogativa Regis 17 Bdw. TL st. I, A D 1324
(faps IX and X
Cap IX.
(Coneerning idiots.)

“The Kine shall have the enstody of the lands of natural




T g B e

i L SR e s LR S A

e

¥
Fy
E:

48

fools” (idiots) “taking the profits of them without wastc or de-
struction, and shall find thew their necessaries, of whose fee
soever the lands be holden.  And after the death of such idiots
he shall render them to the right heirs; so that by sueh idiots
no alienation shall be made, nor shall their heirs be disin-
herited.”

Cap X.

(Concerning lunaties.)

“Also, the King shall provide when any (that beforetime
hath had his wit and memory) happen to fail of his wit, as
there are many having lueid intervals, that their lands and
tenements shall be safely kept without waste and destruction,
and that they and their houschold shall live and be maintained
competently from the issues of the =ame: and the residue be-
yond their reasonable sustentation shall be kept to their use, to
be delivered umto them when they veeover their right mind;
so that such lands and tenements shall in no wise within the
time aforesaid be aliened; nor shall the King take anything
to his own use. And if the party die in such estate, then the
residue shall be distributed for his soul by the advice of the
ordinary.”

This prerogative was exercised by the King through his
Chancellor, not qua Chancellor, but merely as a ministerial
officer or agent. The right and duty to act for the King could
have been delegated to any other Crown officer.

The royal prerogative in regard to lunatics might be dele-
gated to other great officers of State, 4 Bro. C. €. 233. An
instance is recorded of the warrant having been given to the
Lord High Treasurer, 2 Dick. 553.

The true source of the Chancellor’s power in cases of luna-
cy, idioey, &e., is always recognized by the English courts,
is mentioned by Blackstone, and was applied in Sherwood wv.
Sanderson, 19 Ves. Jr., 280.
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Lord Eldon Chaneellor (1815) ar . 285, «aid, “This appli-
cation {(Tor costs made by the petitioners i an unsuecessful
proceeding ro declare Kitty Shierwood Tanatie) considered first
ax made i the Junaey alone i< made to the Lord Chaneellor
not ax Chanceltor but ax the person having ander the speeial
warrant of the crown the right (0 exereise the duty of the
crown o fake care of those who cannot take eare of them-
selves. The application Las therefore no eoncern with any-
thing passing in the Convt of Chaneery, bt s made 1o e
person holding the Greal Seal to whom the Crown has n=nally
thought proper to vest this jurisdiction, as o wonld be wade to
any oller person haeing ol autliority.”

The Lord Clinecor »or Lovd Keeper (whose authority by
statute 5, Lz Cho 18, is deelared 1o be exactly the same) is
with = at this day created by the meve delivery of the King's
Great Seal iro bis custody % % dx the general gnarvdian
of all infants, idiors, and Tonaties; and has the general super-
intendence of all chavitable vsesx n the kingdom.  And all {his
over and abore the vast and extensive jurisdiction which he
exeretses in his judicial capacity in the conrvi of chaneery;
wherein, as in the exchequer, there ave two distinet iribunals;

the cne ordinayy, heing a court of comnon Taw: the other ex-

traordinary, being o conrt of equity. tn thiz ordinary,
or legal, conrt ix also kept the officina Justitiae ont of which
all original write that pass nunder the great scal, all conunis-
sions of % F hankraptes, idioey, Tanaey, and the like do s
sue,”

BL Comm. Bk T Chap, THL, pp. 641, 612,

Ina note to K parte Ogle 15 Ves, Jdr. 112, the reporter
vefers to the Lord Chancellor sitting in lunaey as “the great
officer who administers this branch of the Crown's prervogas

{ive.”?
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From time fmmemorial it was held in Englind that the
King, and a fortiori his Chancellor, had o power to selze the
lands or person of a lunatic or idiot wilthoul precious adjudi-
cation of the fact of idiocy or hmaey through the verdict of a
Jury founded on personal cvamination.

“The Crown as parens paliice has by virtue of irs preroga-
tive the care and custody of the person and estate of those of
non==ane memory awd who from want of understanding are
incapable of taking caver of thenselves. This royal prerogu-
tive secems to hare existed anlerior to the slalule of 17, Id. 11,
called Prer., Regis., whiclh is deelavatory only: the date of its
origin is not casy ab this remote period to ascertain with cer-
tainty. A0 s however a vight aelich s nwecer cvercised bul
upon o previous office (or Inquisilion) found.”

Elmer, Pr. in Lung, po 1 and anthor, ¢

In Lord EKly’s Case, 1 Ridgw. Parl. Ca. 515 (1764), the
eourt charging the juey empaneled in a commission de luna-
tico sald:

“In order to come at this proof (vequirved to rebut the legal
presumplion of sanity) the practice in former times was on a
petition to the Lord Chancellor suggesting idioey or lunacy
in a particular person of competent age and verified by af-
fidavit of facts to issue a writ to the Sheviff or Escheator of
the county where his resdience was, to try by a jury and pei-
sonal cxamination of the party whether that sngegestion was
frue or not.  The practice of later vears has been to try these
matters under such a special commission as this upon which
vou have been sworn.” (pp. 520-1).

In 1731, the Chancellor said:

“The old way was by writs dirvected cither to the Escheator
or the Sheriff; the modern way, and for a long time, is by
commissions in the nature of these writs: and so it is called
a writ de lunatico inquirendo.”

Kx parte Southeot, 2 Ves. Sen. 401,
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At the common law and down to the act of 1833 (3 & 4
Wilham IV., €. 36) the English lunaey practice was as fol-
Tows

“The question whether a person was idiot or lunatic was de-
rermined either by writ or by commission.  The former pro-
cedure which was the more ancient, consisted in the issne of a
writ to the Sheriff or Escheator of the county wherve the al-
leged idiot or Tunatie resided to Ly by a jury and personal e
aminalion of the party whether he was idiot ov lunatie or not,
The weit was issued by the Lord Chancellor on a petition sug-
gesting idioey or Tunacy, and verified by affidavits of facts, and
wax returnable into the Court of Chancery, and any person
found idiot or Tunatic in this way had a right of appeal 1o the
Court of Chancery ov the Neng in Couneil, )

“In the course of time the second niode of Inquiry above
referved to superseded the first.  Commissions were issued by
letters patent under the Great Seal from the connon law side
of the Court of Chancery, directed to five persons as con-
missioners, who, or any three or more of them, were to in-
quire, nupon the oaths of good and Tawful men of the county,
whether the party named in the commission was idiot or Juna-
tic or not, and as to the extent or value of his propertv. The
commissioners held their inquiry generallv in or near the
place of abode of the supposed idiot or lunatic; the inguisition,
which was required to be made by indenture, and sealed with
the sezls of twelve jurvnien, was returned into Chancery, with
the coimmission, within a month after it was taken; and there-
after, il the verdict was one of idioey or lunacy, the Lord
Chaneellor veferred to one of the ordinary Masters in Chan-
cory the matter of the lunacy, and in particular the duty of as-
certaining and veporting upon the property and next-of-kin or
heir-atdaw of the person so found by inquisition—questions
which althongh ineluded in the commission were not, in later
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jury.”
HE Renton. “The Law of and Practice in Lianaey,”™ pp. 329-

330, (London, 1896.)
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Matter of Runey Dey, alleged to he a Innatie, & Nod. g,
* Rep. 181 (1852).  Chancellor Benj. Williamson said:

B “No person can be deprived of the right to manage hix own

e

e affairs or of his personal liberty without the intervention of a
gy | jury, and in cazes of lunaey the verdiet of the jury is fo be
B: founded, as in all other cases, upon satisfactory and unescep-
By tionable evidenee submitted to their consideration.”

Bs The verdict of the jury in such cases, unlike o verdier on
B feigned issues framed by a Chancellor in oan equity suit, was
. . held conelusive on the Chancellor, amd did nor mercly serve
SN to inform his conscience.  1f the jury decided in favor of
ik ; sunity, the Chancellor had no power 1o act further, and the

verdict velated back and wimulled his prevons proceedings.

Tt the jury fomud the alleged incompetent insane, it was o nat-

g v
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ter of absolute right on the latter's part to traverse the reiurn

¥

and have the issue tried the sceond time.

e

A traverse to the return to an inguisition finding & person
lunatic is a right by Taw, even though the Chanecllor i< sat-
isfied:

14

i
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L parte Weage & Ko parte Ferne, 5 Ves, v 150,

Phe traverse 1s de jure. Tt is no favor. The parties apply

by petition, stating that they ave dissatisied with the fnding:
and that stops the conmission.”

.
Per Longhborough, (.

, :
Ev parte Yerne, 5 Ves, 832,

| s In re Farrell, 6, Dick, Cl., (N, Ty 3530 (51 NUYL B
3 353.) 2 & 3 Edw, VI. ¢. 83 & 6.




(1815) Sherwood es. Sanderson, 19 Vesey Jr., 280.

“It s remembered  that originally the King as parens
palriae, had custody of idiots and lunaties and their property

and that it was his habit to commit such persons and
property to the care of connnittees,

“Later, to avoid solicitations and the shadow of andue par-
tiality in the bestowal of such oftices; he heeame accustomed
by warrant wnder his roval sign manual to delegate his power
in sueh matters to the Chaucellor who was the keeper of the
Great Seal wnder which grant, by letfers patent, to the com-
mittee was made.

“It became the practice of the Chancellor first o inquive
into the idioey or hiacy, and to that end {0 issue a commis-
sion under the Great Scal diveeted to persons ax commission-
ers, who were to ingnive throngh a jury as to the matter given
then in charvge by the commission; and qfter a return to the
commizsion, finding idiocy or unsonudness of mind, as the
case niight be, and trial of o traverse of the inquisition, if the
subject of the inguisition =hould possess suflicient intelligence
to wish to traverse, to proceed to graunt the cvstody of the per-
son and the property of the idiot or lnuatie to a committee.”

(Per Chaneellor MeGill 1893)

Lrove Favvelly supra, at p. 858

If the second jury found him sane, the procecdings thereto-
fore taken were anmulled, and the Chancellor had no power to
award costx out of the alleged Incompetent’s estate, having no
Jurisdiction whatever over it.

Sherwood s Sanderson, N,

In the matter of Clapp, 20 How. Pr. 385, held, if the inqgui-
sition finds the alleged lunatic sane, the Conrt has never ac-
quired jurisdiction to charge the expenses on his estate.  ““But
aftery a jury has passed wpon the question and fonud the al-
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R lowed Tanatie of unsowmd mind, the Court upon confirming the
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inquisition acquires complete jurisdietion over the fonatie an
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Sk his properte.”  (p. 389).

i (Per B DL Smith, J., 1861.)

§ The only instance e which the Chancellor could lake clige
of persons alleged Lo he incompetent before the question of

their competency had beew determined by the verdict of a jury,
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was where such care was necessary to preserve the person of

the Inecompetent or the public peace, aud i Uhis cuse (b was an
exliaordimary evercise of what ave here call e police porer,
B and liwided 1o ils precise and narrow end of preserving the
ii: o X person of the inecompelent or Uie safety of e public. The
? ‘} wnlerfercnce must be lemporary. pending the cveculion of
: . COMMISSIOIN.

o ; Tuvrorary Conmrranyt Prxmixa Ixquesr.
. {

i : “While the rule is fully vecognized thar the Chaneellor can-
- \‘ uot permanently assiwume the custody of

person or cstate without the verdict of .

-

a supposed unatic’s

. bvow
W De kel

v jury, vet it has heen
held that he may temporarily interfere and take cave of per-
sons as to whom a conmmission has heen allowed, unnil the jury
have passed upon tho case.”

Barb. Ch. Pro Bk, V, Chap. 6 (Vol. 2 p. 210.)

oF

2iliTe e il

wo i susiyt

E | Coanvenext oxny vor Sare Cusropy wiinke  AwarriNe
i Trrar sy Jogy.

‘ “When a delinquent is arrested # * # Lo onght vegularly to
é be cariied hefore a justice of the peace, The jusrice he-
‘ fore whom sueh prisoner is brought is hound tmmediately to
; examine the cirenmstances of the erime alleged: and 1o this
‘ Kl end by statute 2 & 3 Ph. & M.; ch. 10, he is to fake in \\'1'itins:
; the examination of such prisoner, and the information of those

4
B




it
i

who bring him: which Mr. Lambard observes, was the first
warrant given for the examination of a felon in the English
law.  For at the conmuon law wewmo lencbalur prodere seip-
sune: and his fault was not 1o be wrung out of himself, but
rather to be discovered by other means and other men. Lf
upon this inquiry it manifestly appears, that cither no such
erime was committed; or that the suspicion entertained of the
prisoner was wholly groundless, jn such eases only it is Tawful
totally to discharge him.  Otherwise he must either be con-
mitted to prison, or give bail; that i, put in seenrities for his
appearance, to answer the charge against hive. This conimnil-
menl, thevefore, being only for safe custody, wherever bail will
answer the sae intention, it ought to he 1:11{011; as inomost of
the inferior erimes.”  Page 1001 Black. Commn.; Chaze.

In the ease of Bryee v Grabian, which came before the
TTonse of Lords, sitting as a cowrt to hear appeals from the
courts of Scotland, the Chaneellor said, with rveference to the
English practice

“The court itself can do nething except to interpose some
temporary care when that temporary carve is fonnd to bhe neces-
savy, and {o send the matter to a jury.” The Chancellor gaid
that it was nunguestionably the Jaw in England that the court
had no power fo take upon itself the eave of any individual,
either as to his person or as to his property, on the ground of
insanity, withont the verdiet of a ']'m'v.

Tn Bryee rs. Graham (stepra), 2 Will's T Shaw's App. Ca.
481, at pp. H14-515 ¢l seq., the (“h;lﬂ(ﬂ(‘,”“l' in the Ifonse of
Lords, sitting as a Court of appeals to hear appeals from the
conrts of Scotland, diseussing the power of the court to ap-
point a curator of an alleged incompetent before a jury had
passed upon his sanity said:

Lo 1 < .
The Courl can do wolling cxcepl lo inlerpose some tem-

perary carve. awhen thal deniporary care is found to be neces-
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sary, and lo send the maller lo a jury”™ (p. 517) © after
much reflection, the Chancellor conld not bring himselt o
think “that the Crown has in Seotland whal i1 unqguesiionably
has wol in Ingland, namely, the power of taking npon itself
the carve of any individuals either as to their persons or their
property, on the ground that they ave of unsound miad, with-
out the verdiet of a jury.”

This was also the ancient law of Scoltand.

So Elmer, Pr.in Lun. and author. eit. (supre.)

“The Crown as parens patrice Tas by vivtne of i prevoga-
y tive the care and enstody of the person and estate of those
SHE of non-sane memory and who from want of understanding are
8 incapable of taking care of themselves,  This Royval Preroga-
5 tivie seems to have existed anterior to the Sratute of 17 Kd. 11,
H. called Pracr. Regis, which is declaratory onlv; the date of irs
Y ‘ origin is not casy at this remote period to ascertain with cer-
I tainty. It is, however, a right which is never oxercised bt
; - upon a previous office (or lnquisilion) [ownd.”

LN So Lord Erskine in the Crammer (ase,

R . “L have no aulhorily Lo acl wpon his liberly and his prop-

T

erty except wpon a verdicl.”

In Cranmer, o parle, 12 Vesev Jro 445 (1806), Sitpre.

SasvEriEhE Ty d

A commission was issued to inquive whether 110 CUis o banas

A tic.  The jury found that he was so debilitated in mind as

et

. to be unable to manage his affairs. On motion to confivm:

held, return shonld be set aside and a new inquiry ordered for
the failure of the jury to find a “lunatic” or not in the words
of the commission. The Chancellor (Krskine) observing:

“Y have no authority to act upon hiz liberty and his prop-

erty, except upon a verdiet, expressed in legal words.”

ik SRS e ST

Hence the jury must find on the issue of the atleged ineom-

ik i

petent’s sanity, unambigneuslyv: else (he court is improperly
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substiluled Jor the jury.  Accordingly, the Chauncellor gnashed

the inquisition and ordered a new one,

On the second application for a fresh commiission (instead
of a fresh excention of the former one, be it remembred) the
Chaneellor said (apparently in response to the query of coun-
gel)

“The party cevtainly must be preseal al Ahe cecention of
the comnuission.  IU is his pricilege.” i

(p. 455.) 4

That the foregoing ix a corveer staicment of the origin of
the powers of the Chancellor In lunacy cazes i= admitted in
Hughes v Jones, 116 N0 Y. 67,

“The origin and history of lunney proecedings throw some
light upon the subjeet. Tt was provided by an early statute
in England that ‘the King <hall have the cusrady of the lands
of natural fools (idiots) taking the profits of them without
waste or destruetion, and shall find them in neeessaries, of
whose fee soever the lands be holden; and after their death he
shall vestorve them to their vightful heivs, so that no alienation
shall be made by =uch idiots, nor theiv heive he in any-wise
disinherited.

(17, Edo TL chap. 90

The same statute provided for Tanatics ov sueh as might
Lave luceid inrervals, by making the King o tfrustee of their
Tands sud tenements, without any benefieial interest, as in the
case ol 1diots, who weve the souree of ennsiderable vevenue to
the cvown.  (Id. chap. 105 Beverley's caxe, 4 Coke 127a; 1
Blackstone’s Connn, chap. 8 Noo 18 p. 3040

This statute continued i foree from 1324 until 1863,

(Ordronaux Judicial Aspects of Insanity, 4.)
The method of proeedure thercunder ix deseribed by an early

writer as follows: ‘And, therefore, when the King is informed

that ane who hath Tands or temements is an idiof, and is a
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natural from his birth, the Kiug niay award his writ to the
Lscheator or Sheriff of the county where such idiot is to in-
quire thereof.”  (Fitzherbert de Nat. Brev. 232.)  The objeet
of the writ was to ascertain by judicial investigation whether

the person proceeded against was an tdiot or not, so that the
King could act under the statate, for s right fo conlrol idiols

Linatics and thewr eslales (//(I' nol commence unltidl office
found.  (Shelford on Lunaties, ete, 14)  Subsequently an
thority was given to the Lord Chaneetlor to Issue the writ or
comnission to Inquire as to the fact of idioey or hunacy, and
the wethod of procedure was by petition suggesting the Tunaey.

(Ld.; In re Brown, 1 Abb. Pr. 108, 109.) It was the or-

i dinary writ upon a supposed forfeiture to the crown, and the
; « : proceeding was in behalf of the King as the political father
:z of his people.  ({d.; ¥Fitzherbert de Nat. Brev, 581.)

:ﬁ:‘ ‘ As the means devised o give the Kine his right by selemn
2: matter of reeord, it was necessary before the Suwr(*}gn could
:§ | divest title. (3 BL Com. 2595 Phillips v Moore, 100 T S,
i o 208, 212; Anderson’s Dict. tit. Otlice Fonnd.) )

R -

It was used to establish the fact upon which the King's

rights depended, as in the case of an alien who coutd hold Tand

e o
L SR

4 until his alienage was zmﬂxm'it.mi\'(’]\' (*slul)li\']wl by a publie
5 \ :
ofticer upon an inquest held at the instance of the government.

Whether the basis of the ;wt‘inn was lunaey or altenage, or

otherwise, the proceeding was in behalf of the publie, repre-
gented by the King. (Id.)

The wnquisition was an inquiry made by a jury before a

: : ! [y Yoo qury oe '

Sheriff, Coroner, Escheator or other government officer, or by

commissioners specially appointed, concerning anv watter that

Bty it L B L e ahain i D

gl

entitled the sovercign to the possession of lands or tencments,
goods or chatrels, by reason of an escheat, forfeiture, idiocy

w

‘“ and the like. (Chit. Prerog. 246, 250; Staunt. 53, Rappalje

R LS RGBS

b B

& Lawrence Law Diet. tit. Inquest of Office.)
Thus the law came to us from Englad, and after the

R
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Revolution the care and eustody of persons of unsound mind,
and the possession and control of their estates which had be-
longed to the King as a part of his prerogative, heanmne vested
in the peaple, who, by an early act, contided it to the Chan-
cellor, and afterwards to the Courts. (Laws of 1788 chap.
12, 2 Greenl. 255 Laws of ’IH(H, chap. 307 Laws of 1847
chap. 2805 1 RS 1475 2 id. 52.)

But, while the same power was mnﬁdvd the practice or

method of exercising that power was not vegulated by the legis-
tature, =o that, almost of necessity, the Engli.\,h conrse of pro-

cedure was f’oHu\\wl. (Matter of Brown, supra.)

Ifar nearly a century there was no statute authorizing any
court or ollicer to issue a comniission of nquiry, exeept as ihe
right 1o judicially ascertain who were lunaties, efe, was iu-
plicd from the acts comitting their care and custody af first
to the Chanceellor and later to the Suprewe Cowrer. The right

v judicially learn whether a person was a lunatic or not was
nferved fram the right to his care and eustody, provided he
was such, Thus it appears that these proceedings have always
heen instituted in hehalf of the publie; at fivst, in behalf of
the King, as the guardian of his <ubjects, and then in hehalf
of the people of the State who succceded to the rights of the
king in this regard. ‘

In both countries the theory of the proceeding was the
same, resting upon the interest of the publie; as is apparvent
from an examination of the various statutes, and decisions
upon the subject alveady ceited. That Interest is promoted by
taking care of the persons and property of those who are un-
able to care for themselves, and, by preserving thelr estates
from waste aud loss, preventing them and their fawmilies from
hecoming burdens upon the publie. The uquisilion is an es-
senlial step preliminary to assuming condrol. 1t 1s a judicial
determination that the persan proceeded against is one of the

class of p(*!'suns whose carve and custody has been delegated to

the conrts by the publie.
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If the foregoing is correet, it follows that the phrase “due
process of law” as used in the New York State and Federal
Constitutions, implies the right of trial by jury before the lib-
erty of an individual could be interfered with by the court of
Chancery in the exercise of its lunacy powers, exeept where
the police power, in casez of furions madness, vequires a tem-
porary restraint pending an adjudicalion of insanily by “due
process of law.”  Tn other words the right to trial by jury
“in all cases in which it has hevetofore been used” includes the
right in lunacy cases, which right the New York State Consti-
tution provides (Art. [, Seet. 2) shall “remain inviolale for-
ever.”  Compare Art. L, Sect. 1, of the Constitution as fol-
lows:

“No member of this State shall be disfranchized or deprived
of any of the rights or privileges scenred to any citizen thereof

nnless by the law of the land or the judgment of his peers”
MODERN ENGLISH LUNACY LEGISLATION,

As has been shown, the law in England relarive to procedure
in lunacy prior to the nincteenth century was as follows:

“The question whether a person was idiot ov lunatic was
determined by a jury and personal examination.” (Renton
supra.)

The above wholly legal and strietly constitutional method
of procedure insuring as it did first: the presence in the al-
leged lunatie’s home county of a jury to try him, and sccond:
his presence before said jury when said trial took place; was
gradually attacked and insidiously undermined by various acts
in the nineteenth century; until it was practically totally de-
stroyed and rendered null and void by the Lumacy Aects of
1890 and 1891, (53 Viet. ¢. 5 and 54 and 55 Viet. e. 65),

which we shall presently notice.
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The fiest sign of the cloven hicof appears in the act (3 and 4
Williain IV, e 36), in 1833 “to diminish the inconvenieunce
and expense of commissions in the naturve of writs de lunatico
inquecrendo,” Renton, page 330.

While said act was in itself unimportant it dared to attack
the safeguards which the law had always theown around the
liberty of the Individual, on the trivial plea of “ineonveni-
ence” and the sordid one of “expense.”  Several miore acts
the same diveetion were passed until in 1853 we see the firvst
feadly blow aimed at the trial-by-jurverights of alleged luna-
ties.  Imosaid acr, that of 16 and 17 Viet. e 70
{ Renton, page 332), I the alleged lunatie demanded a Jury,

, we read
the dentand was granted as a matter of right,  If, on the other
Irand, he did wot detvand a jury, and no notice of opposition
vas given, the Lord Chancellor or the Lovds Justices diveeted
an inguiry bhefore a Master withont a jure.”  Tlow would it
sound in law to read, “That if the alleged burglar demanded
jury the demand was granted as a matter of vight.  Tf, on the
sther hand, he did not demand o jury, and no notice of oppo-
sition was given, the Lord Chancellor or the Lords Justices
diveeted an Inquiry before a Master without a jury ¢ And
vet the visk that the alleged burglar runs is no greater than the
alleged  Tnvatic runsy both, upon condenmation, veceive sen-
tences Tor a term of vears, and frequently, in the alleged T
natic’s cuase, for Hfe, togethier with practical confizcation of his
propertv. What a ery would be put up from the bar, beneh,
and publice, were such an act as the above to be passed, con-
cerning the trial of alleged eriminals,

Varvious acts tampering with the rights of alleged Tunaties
were passed ; until in the Lunacy Aets of 1840 and 18591 (50
Vietoeo 5 amd 54, and 53 Viet. ¢, 65), the last vestige of trial-

»
>

by-jurs-rights of alleged lunaties was swept away.  However,

deadly as the said aets ave to liberty and trial-hy-jurv-rights,
they beein by boldlyv enongh affirming said trial-by-juryv-rights,
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, but none the less effectively—

but, alas, end by—less boldly
“Where the alleged

denying same, to wit, (Iwnt‘un, p. 275,)
lunatic is within the jurisdiction, he shall have notice of the
application (to have him declared o lunatic), and shall be
entitled to demand an inquivy betore a jury.,” Now note the
stultification (Renton, p. 279), “Where the alleged lunatie
demands a jury, the Judge in Lumacy shall in his order for
inquisition direet the return of a jury, unless he is szxtisf‘io(l,
by personal examination of the alleged lunatie; that he is not
mentally compotonr to form and express a wish for an inquisi-
tion before a jury.”

Again (Renton, p. 277), “The Judge in Lunaey may retuse
to comply with the demand \f(n' a juryy, if he is satisfied that
the alleged lunatic is not mentally competent to form and
express a wish in that behalf, and it appears to him on the
evidence that an inguisition before a jnry is unnecessary and
inexpedicnt.”

How strangely sueh words sound after “the rule is fully ree-
ognized that the Chancellor cannot permanently assume the
custody of a supposed lunatic’s person or estate without the
verdict of a jury.”” Barb. Ch. Pr. V, Chap. ¢ (VoL 2, p. 240
supray, and “The court itself can do no‘rlmw exeept to inter-
pose some temporary eare, when that temporary care is found
to-be neeessary, and to send the matter to a inrv.” Bryee rs.
Graham (supra).

Lastly Lord Evskine in the Crammner case (sipra), 1 have
no authority to act upon his liberty and his property except
upon a verdiet.”  lilse, as we said, the Court is improperly
substituted for the jury

However with a truly English desire to save appearances the
said Lunacy Aets of 1890 and 1891, do insist upon the pres-
ence of a jury, when there is no probability of the alleged lu-
natie’s ability to avail himself of that scemly privilege, to wit
(Renton, p. 299), “Where the alleged lunatic is not within
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the Jurisdiction ™ # % ghe inguisition <hall be before a jurey.”

But in order to pile Pelion upon Ossa ana make assurance
doubly sure, the same eulightened elawse contains the follow-
iug words, represented by asterisks in the above quotation,

herefrom, to wit: 1t sha 10t be wssary to oive him no-
therefrom, ( it: it shall not be neeessary to give | 1

o

tice of the application for inquisition.”

In w word, where the alieged Tunatic is out of the conutie
and can not readily get before the jury, let Wim have a jury;
bul. Aest hie should get before the jury, do not allow Tim the
privilege of nolice of is approaching lrial.

Bt as we delve deeper into the said torrnons Lunaey Aets
of 1800 and 1891, we shall discover that vot only has the
Court been tniproperly substituted for the Joev, bat that two
wedical men have been Dmpropevly substivuted fov the Jury,
and one medieal man Tmproperly substituted for the Court.

The legal profession, and all other professions and oceupa-
tions, have been shown to be sadly at a discount: and the un-
biased “oaths of (12) good and lawful men of the county,”
(where the accused Tunatic vesides), (Reunton, p. 329, siupra),
Lave been nade to give place to the hare statements unsup-
ported by affidavit of two medical men from anvwhere, in the
pay of the party, or parties, interested in Jocking up the ac-
cuzed alleged Timatie perchance for life: while the open at-
wosphere of o courtroom has been metamorphosed into the fre-
quently questionable precinet of a docter’s office.

The English Lnnaev Act of 1200 (53 Viet. e, 5) and the
amendment act of 1891 (54 and 53 Viet. e, 63) together ealled
the Lvnacy Acts of 1800 and 1891, provide that subject to
exeeption in urgeney cases—-those in which the welfare of the
alleged Tunatie or the public safety vequires prompt attention
(Renton, p. 114)—and eriminal cases: “A person not being a
pauper or a lunatie so found by inquisition, shall not he re-
ceived and detained as a lnnatie in an institotion for lunaties,
or as & single patient, unless under a reception order made
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by the judicial authority heveinafter mentioned.”™  (Renton,
p. 86,5 Such an order must he based on a signed petition
preferably of a relative, if wot, with an explanation why not,
accompanicd by w signed statement of particulars and two
medical certificates; and the petitioner must undertake to visit
the lunatie, personally or by deputy, every six months. {(Ren-
ton, pp. ST-89-90.)  These papers wuzt be presented to a Jus
tice of the Peace speeially appointed thevefor, or a Juwidee of
Countv Courts, or a Magistrate.  (Renton, po 107.)  The
Judge may make an order for the commitment of the alleged
Tnuatie forthwith, or, If not satisticd, may appoint a tine for
further cunsi(h‘l'zniwn' and meanwhile make Inquiries, ar visit
the lunatie. I the Judge sces it to appoint a tine for fur-
iher (mnsid‘omﬂun, the alleged Tanatic (in the Judge's disere-
tion) and a person appointed by the lunatie, and the wedical
men siening the certificates, may be present.  (Renton. pp.
90-91-94.)  “This diseretion” (to exelude the alleged Tnatic
from the said hearing) “slionld, 1t is thonght, only bhe exer-
cised, Tiowever, on medieal grounds.””  (Renton, p. 953 The
Judee may then dismiss the proceedings, adjourn them for
any peviod, ot exeeceding fourteen days, for further evidencee,
or make an order of commitment.  (Renton, p. 953 Unless
he has viewed the alleged Tunatie the latier has the right to be
taken hefore, or visited by, another Judge, exeept the medieal
ofhieer of the institution certifies within 2.4 hours that the ex-
ercise of such right would be prejudicial 1o the alleged Tnua-
tic.  (Renton, p. 102.) At the ontset, and before attempting
to interpret the above Statutes, it is necessary to ohserve that
the word “notice” has a, so to speak, mystic meaning in Kng-
lish Tumacy procedure, quite foreign to dts usual legal one of
notice for the purpose of peeparing for trial and appearance.
The meaning of “notice” in English  Lunacey procedure is
strietly confined to the restricted, and, ax we shall prove, fu-

tile, purpose of enabling the alleged Tunatie to demand o jury.
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“Where the alleged lunatic is within the jurisdiction, he shall
have notice of the application” (to have him declared a luna-
tic) (Renton, p. 275).

But Renton chserves in explanation of the term “notice” as
follows: “The objeet of the notice is to enable the alleged lu-
natic to demand a jury.” (Renton, p. 275.) Furthermore, we
shall find rhat the usvally plain, non-mysterions words “per-
sonal examination of the alleged lunatie” (by the Judge) have
a, so to speak, ghostly meaning in English Lunacy procedure;
a meaning which admits of the Judge’s projecting his person-
ality by means of a third party, for we read: (Renton, p.
279) “Personal Examination.” “In practice the Judge in Tn-
nacy frequently directs a previous examination and report by
one of the medical Chancery visitors or by a medical man ap-
pointed by himself.” Thus, upon being interpreted, “notice”
and “personal examination” (by the Judge) vanish into thin
air, and leave the alleged lunatic stripped of “notice,” and
“personal examination” (by the Judge)-—to say nothing of
trial by jury.

With the light shed by the aforesaid mystical meaning of
“notice,”” and the aforesaid ghostly meaning of “personal ex-
amination” (by the Judge), we shall see clear in the other-
wise sombre regions of the said Lunacy Acts of 1890 and 1891.
“Where the alleged lunatic is within the jurisdiction, he shall
have notice of the application (to have him declared a luna-
tic) and shall be entitled to demand an inquiry before a jury”
(Renton, p. 275 supra): being iaterpreted means that he shall
not have notice, which shall prevent his being arrested, and

haled 1w a cell on a possibly false charge of lunacy without

an opportunity of preparing his case, or being present when

it is heard ; but that after his arrest and imprisonment without

notice or opportunity to be heard in his own behalf, he shall

have notice by the voice of his jailer—the medical superin-

tendent of the madhouse in which he is imprisoned-—to the
5
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offeet that he may have his ease broneht before o jury only if
the Judee is satistied “by personal exanination of the
(Renton p. 279 supra) which, be it remembered,
loe s satisfied that the alleged

A wish for

alleged

lunatic”
never Lakes place, only if the Ju
lunatic is mentally competent to form and express.

3 Tl : 1 . PR DAt N
an inquisition hefore a jury: (Renton, p. 279 supra) and also

only if it appears to the Judge, on the evidence that au in-
) . . s . 1" N r )\ .
quisition before a jury 3s necessary and expedient.  (Renton,

: : : G
p. 277 supra.)  How would it sound in low to read “The

Judee mayv refuse to comply with the demand of the
U jury, if it appears to him, on

alleged

murderer 1o be fried before :
the evidence, that trial before a jury is wnnecessary and in-
expedient 7 As we observed, not only has the Court been
improperly substituted for the jury, but two medical men
have been improperly substituted for the jurv: and one med-
ical man improperly substituted for the Court. The two med-
ical men aforesaid are the two signers of “the two medical
certificates” aforesaid; while the one medical man is the medi-
cal officer of the institution in which the alleged Tunatic iz
imprisoned.  In other words, his jailer becomes his judge.
For the said jailer’s mere ipse dixit, unsupported by aflidavit
can shear the alleged lunatic’s right to be taken before, or
vigited by, another judge if the judge who has imprisoned him
has not “personally examined him”—by depuly.  (Renton,
pp. 101-102 supra.)  “When a lunatic has been received as a
private patient under an order of a judicial authority, with-
ont a statement in the ordev that the patient has been person-
ally seen by such judicial awnthority, the patient shall have
the right to be taken before or visited by a judicial authority
other than the judicial authority who made the order, unless
the medical officer of the institution, or, in the case of a single
patien:, his medical attendant, within 24 hours after recep-
tion, In a certificate signed and sent to the Commissioners,
states that the exercise of such right would be prejudicial to
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the patient.” Was ever a grosser temptation thrown in the
vy of the proprietor of a madhonse, to prevent inconvenient
judicial pryving o the question, as to whether or not the
pariies fronm whom said proprictor made his living by holding
as pay prisoners, possibly for life, and ot snog annuat mulets,
as to whether or not, sald pussible viethms weve insane or sane ?
There can be no possible doubt as o the aforesaid “two medi-
al certificates” for they are the ouly parties the alleged luna-
tie has an absolutely unemazculated right to gee. Ior on the
niere presentation of the papers in the case the Judge may,
without having seen the alleged Tunatie, nmko an order for the
commitment of the alleged lunmatic fordhwith,  (Renton, p.
91

ther hearing it ig diserctionary with hine whether or not he

, supray  And if the Judge should doig;’n o z\,ppuin‘f a fur-
permits the alleged lunatie to be present. (Renton, p. 94,
supra.)  With fine irony Renton goes on to say (pp- 94-95),
“The petitioner has an absolute right to be present,” (at the
said hearing)  “The alleged lnnatic may be excluded by the
Judicial anthority at his diseretion.”  As we nlw&rvod the

iths of (12) good and lawful men of the conuty,” (where
the alleged Tunatic resided,) (Renton, p. 329, ,s'u,/)/'a), have
been made to give place to the bare statements, unsupported
by atlidavit, of vwo medical men, when the question is raised
of 1mprisoning a party perchance for life; together with the
practical scquestration of all his goods and chattels, upon a
possibly false eharge of linacy. Not only shall we prove this
to be the case, but also we shall prove that the bare statement
of the petitioner or p(*titimxm's‘ who be it remembered may be
neither kith nor kin to the alleged Tanatie—"The petition shall
be presented, if possible, by the hushand ov wife or by a rela-
tive of the alleged Iimatic.  Tf not so presented it shall con-
tain a statement of the reasons why the petition 1s not so pre-
sented, and of the conneetion of the petitioner with the alleged
lunatic, and the eireumstances under which he presents the
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petition” (Renton, p. 87)—but also we shall prove that the
bare statement of the petitioner or petitioners, unsupported by
any hint of affidavit, avails fo deprive a party of liberty and
property, possibly for life, on a possibly trumped up charge of
insanity.

For that purpose we append forms of said petition and said
medical certificate.  (Renton, pp. 723-724-726.)

(Renton, p. 723.)

THE SECOND SCHEDULE.

Form 1.
Secti 339, sy . ) .- . N o .
Section Petilion for an order for Beceplion of u Private Patient.
Sections 4, 5,
ante.

In the matter of A. B. a person alleged to be of unsound

mind.
To . a justice of the peace for

(or

e . . .
) Pl postat Lo 1lis Honor the judge of the county court of

address and

rank, profes- O

sion, or oceu- 4 . . . .

pation. To stipendiary magistrate for )

The petition of C. D. of (1) in the county

(2) At least Of
twenty-one. 1. T am (2) years of age.

(8) Or an idiot - . . . .
PR 2. I desire to obtain an order for the reception of A. B. as

unsound . . .
E)iﬁg;\rba,fuua lunatie (3) in the asylum (or hospital or house as the case
S Sery .

deseription of may be) of situate at (4).

locality of the a.a 3

asshurt Roapi 3. I last saw the said A. B. at on the (5)
tal,or license -

}mlllxse or the da) Of

ull name, ad- . . . .
dress and de- 4. I am the (6) of the said A. B. (or <f the
seription oy . .

the person etrtioner 1 ¥ -y patie:

“;hopis tOfw;ge;l) s not connected with or related fto the patient state
charge o e, .

patient asa as follows.)

ingle patient. . .
e day I ar not related to or connected with the said A, B. The
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. .. . . within 14 days

veasons why this petition is not presented by a relation or con- before the dste

‘ of the presen-
tation of the

pebi}ti(m.

(Stale them.) fhe coms i
. 4 . . P . tion or rela-

The cireminstances under which this petition is presented by tionship with
the patient.

aectlon are as follows:

me are as follows:

(State them.)

5. T am not related o or connected with either of the per-
sons signing the certificates which aceompany this petition as
oner s a man) husband, father, father-in-

(where the pelil
law, son, son-in-law, brother, brother-in-law, partner, or as-
sistant (o where the pelilioner is @ woman), wife, mother,
mother-in-law, daughter, danghter-in-law, sister, sister-in-law,
partner, or assistant.

6. I undertake to visit the said A. B. personally or by some
one specially appointed by me at least once in every six months
while under care and treatment under the order to he made
on this petition.

7. A statement of particulars relating to the said A. B. ac-
companies this petition.

If it is the fact add:

8. Tiie said A. B. has heen received in the
asylum (o hospital or house, as the case may be) under an
nrgency order dated the ‘ ,

The petitioner therefore prays that an order may be made

in acecrdance with the foregoing statement.

(Signed)

full Christian and surname.

Dated

, P o S £ S E S A Substituted by
Dale of presentation of the petition. At of 1801,

S, 23,
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(Renton, p. T24.)

Forv 2.

Secs. 4,5, 11, Stalement of Particalars.
anle. . . X . )
Statement of particulars veferred to in the annexed pe-
tition (or in the above or annexed order).

e

he following is a statement of particulass velating to the

ani 3 .
) It any par-said Ao B. (1)
ticulars are . . . e e . |
not known, Name of patient, with Christian name at length.
the fact is to .
be so staled. Sex and age.
{Where the &

D ion * Married, single, or widowed.

order de an * Rank, profession, or previous oeenpation (if any).
idiot, omit o .. .
the particulass  © Religious persuasion,

pkedn) Residence at or immediately previous to the date hereof.

* Whether first attack.

Age on first attack.

When and where previously under cave and treatment as a
lunatie, idiot, or person of wnsonnd mind.

* Duration of existing attack.

Supposed cause.

Whether subject to epilepsy.

Whether suicidal.  Whether dangerons to others, and in
what way.

Whether any near relative has been afflieted with insanity.

Names, Christian names, and full postal addresses of one or
more relatives of the patient.

Name of the person to whom notice of death to be sent, and
full postal address if not already given.

Nanie and full postal address of the usual medical attendant
of the patient.

Signed

When the petitioner or person singing an nrgency ovder is

not the person who signs the statement, add the following par-




71

ticulavs concerning the person who signs the statement.
Name with Christian name at length.
Rank, profession, or occupation (if any).
How related to or otherwise connected with the patient.

(Renton, p. 724.)

Forw 3.

Order for veceplion of a privale Paiient Lo be made by a Jus-
tice appomled under the Lo acy Act 1890, Judge of Section s, wnte,

County Cowrts. or stipendiary Magistrale.

I, the undersigned E. ¥, being a justice for spe-

cially appointed under the Lumacy Act 1890 (or the judge of
the county court of or the stipendiary magistrate
) upon the petition of C. D. of (1) (1) Address

for
. . . . and deserip-
in the matter of A. B. a lunatie, (2) accompanied by the medi- tion,

R , e N E ran idiot
eal certificates of G. II. and 1. J. heveto annexed, and upon orpersonof
) e ol 4 . anid (3 rial a1 - mind.
the undertaking of the said C. D. to visit the said A. B. per- 875 opitas

or house or as

sonally or by some one speeially appointed by the said C. D.usingic pa-

. . ’ . B tient.
once at least in every six months while under care and treat- () To be aq-
K v K . dressed to the
ment under this order, hereby authorize you to receive themedicalsuper
B 1§1temie}nt of
. ) « ¢ ol S . I ¢ ‘ - P the asylum or
said A. B. as a patient into your asylum (3). And I declare Bosptal, or (0
- 3 . 1 - 1e resident
that I have (or have not) personally seen the said A. B. be-licenseeof the
house in
which the pa -

fore making this order.
hilent iz to be
Dated placed.
{Signed)
E. F.
A justice for appointed under the above-men-
tioned Act (or the judge of the county court of , or

a stipendiary magistrate.)
To (4).




Secs. 4, 11, 16
23, 24, anfe.
{1) Insert resi-
dence of pa-
tient.
{2) City or
borough, as
she case may
be.
{8) Insert pro-
fession or
occupation.
if any.
{4) Insert the
place of exam-
ination, giv-
ing the name
of the street,
with number
or name of
house, or
should there
be no number
the Christian
and surname
of occupier.
(5) City orbor-
ough as the
case may be.
{6) Omit this
where only
one certificate
is required.
(7) 1f the same
or other facts
were obgerved
previous to
the time of
the examina-
tion, the cer-
tifier is at
{iberty to sub-
join them in a
separate para-
graph.
{8) The pames
and Christian
names (if
known) of in-
formants to be
given, with
their address-
28 and de-
acriptions.
{9) Strike out
this clause in
case of a pri-
vate patient
whose re-
moval is not
proposed.
{10) Insert full
pnostal address.,

(2) of (3)

72

{ Renton, p. 726.)
Form 8.

Certificate of Medical Practitioner.
in the county
an alleged lunatie.

In the matter of A. B. of (1)

1, the undersigned C. D., do hereby certify as follows:—
1. I am a person registered under the Medical Act 1858,

and T am in the actual practice of the medical profession.

) at (4)
(sep-

2. On the day of 18

in the county (5) of

arately from any other practitioner) (6), T personally exam-
ined the said A. B. and came to the conclusion that he is a
(lunatie, an idiot, or a per"son of unsound mind) and a proper
person to be taken charge of and detained under care and

treatment.

3. 1 formed this conclusion on the following grounds,

Viz. i—

(a) Facts indicating insanity observed by myself at the

time of examination (7) viz.:—

(b) TFacts communicated by others, viz.:—(8)

(If an wrgency certificale is required it must be added here.
See Form 9.)

4. The said A. B. appeaved to me to be (or not to be) in a

fit condition of bodily health to he removed to an asylum, hos-

pital, or licensed house (9).
5. 1 give this certificate having first read the section of the
Aet of Parliament printed below.
(Signed)
D., of (10)

Dated

Extracl from Section 317 of the Lunaey Act 1890, ante.
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“Any person who makes a wilful misstaterent of any mate-
rial fact in any medical or other certificate or in any statement
or report of bodily or mental condition under this Aect, shall
be U'uﬂ'v ()f a misdemeanor.”

As will be observed there is no sign of an affidavit here.
Did any one ever hear of depriving a party of liberty and
properfy, without the solemnity of an affidavit to support a
charge so lamentable in its consequences? Wilful misstate-
ments in a conrt of law, where, prior to the nineteenth cen-
tury, the charges of lunacy and idiocy were tried, wilful mis-
statements in a court of law are serious things, being perjury
and felonv: and therefore a court of law affords a strong
counterpoise to the temptation to misstate; but under the said
Tamacy Acts of 1890 and 1891, said healthful counterpoise is
swept awav, and, strangely enmw‘h by an Act of Parliament
itself: 1m~ we read in “Form 8 supra” Hwxlract from section
817 of the Lunacy Aol 1890, unte. “Any person who makes a
witlol misstatement of any material fact In any medical or
other certificaie or ju any statement or report of bodily or
mental condition under this Aet, shall be guilty of a misde-
meanor.” Tt ig therefore not a felony but only a misdemeanor
for a niedieal man, for pay or otherwise, to declare a sane man
insane.

Conld any greater temptation for falscly declaring a sanc
man insane, than said Aet of Parliament holds out to un-
serupiilons medical practitioners, be imagined?  Could any
greater temptasion be imagined for falsely declaring a sane man
insane, in order to gratify a personal spile, or obtaining pos-
session of his property, than said Act of Parliament holds out

to unserupidous relatives?

Strange as the assertion sounds we can answer that question
in the afirmadive.  (Renfon, p. 279.)  “On the other hand,
where a case for protection is not made out, and it appears
that a perttion” (to have a party declaved and locked up as a
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Iunatic), “has been presented from improper motives, the pe-

tition will be dismissed, and may (and “wmavy™) be dismissed
with costs.”  Pitiful cosrs!

As we delve still deeper into rthe said tortuous Lunacy Acts
of 1890 and 1891, we shall discover that all that has been held
out by said Aects in the shape of trial-by-jury-rights of alleged
lunaties; all that has been held out by said Acts in the shape
of a hearing before a judicial authority; all that has been held
out in said Acts in the shape of a visit cven by proxy at the
hands of a judicial authority; and all that has been held out
by said Aects in the shape of anything but a summary arrest
without a shadow of hope of ftrial, hearing, visit or anything
but incarceration, is a sham and pretence.

All that is neeessary to put out of the way a rich or obnoxious
velative, or even acquaintance, under the said Tunaey Acts of
1890 and 1891, is first—The petitioners mnst set in motion
the “Urgeney Orders,” as follows, (Renton, pp. 114-115), “In
cases of urgency where it is expedient, either for the welfare
of a person, (not a pauper), alleged to be a lunatic or for the
public safety, that the alleged lunatie should be forthwith
placed under eare and treatment, he may be received and de
tained in an Institution for Lunaties, or as a single patient
upon an urgeney order, made (if possible), by the husband or
wife or by a relative of the alleged lunatic, accompanied by
onc medical certificate.” ‘

Thus one nnserupulons medical man is alone needed to sup-
port the possibly false charge of lunacy, possibly trumped up
by an unserupulous designing or hostile relative, or acquaint-
ance.  We now append the form of the said urgency order
made out, but not sworn to, by said possibly designing or hos-
tile relative or acquaintance, together with the (Medical)
“Statement”, also ungupported by aflidavit, signed by said wn-

serupulous medical man (Renton, pp. T25-727).
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Form
Form of Urgeney Crder for the Receplion of a Private
Patient.

I, the undersigned, being a person bwenty-one years ot age,
hereby authorize vou to recelve as a patient into yoar house
(1) A B.oas a lunatie (2) whom 1 last saw at

on the day

of

I am not related to or conneeted with the person signing the
certificate which accompanies this order in any of the ways
mentioned in the margin (4). Subjoined (or annexed) here-
fo (5) 1s a statement of partienlars relating to the aaid A. B.

(Signed)

Name and Christian name at length.
Rank, profession, or occupation (if any).
[Full postal address, ;
Hew related to or eonnected with the patient.

(If not the husband or wife or a relative of the patient, the

(1) Why the

order Is not signed by the husband or wife or a relative of the

person signing to state as briefly as possible:
patient.  (2) His or her conncetion with the patient, and the
circumustances under which he or she signs.)
Dated this
18

To

the

day of

superintendent of
asyhinm ( hospital or
house).

resident licensee of the

Section 11,
ante.

(1) Or hospital
or asylum or
as a Single
patient.

(2) Oranidiot
or a person- of
unsound mind
(3) Some day
withintwo
days before
the date of
the order.

(4) Husband,
wife, father
farther in-iaw
mother,
mother-in
law, son, son-~
in-law, daugh
ter, daughter-
in-lawr. broth-
er, brother-in
law, xister,
sister-in law,
partner, or
agsistant.

(5) See form <.
Deseribing the
agylum, hogpi-
tal, or hrouse
by situaticn
and name.
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{ Renton, p. 727.)

J

Forar 9.
(Medicaly Stalemenl accompanying Urgeney Order.

[ cortify thar it is expedient for the welfare of the said A.
B. (or for the public safety, as the case may be) that the said
A. B. should be forthwith placed under care and freatment.

My reasons for this conclusion are as follows: (Stafe them.)

Second.
The revolving of the wheels of the above legal machine

guarantees to land the alleged lunatie, will he nill he, behind
the bars without loss of time or unnecessary, and possibly un-
pleasant, publicity for the parties intcrested.

The alleged Tunatie, is arrested and haled to a cell by foree,
and kept there by foree without the slightest show of notice
of a hearing, a day in court, or any of the other usual con-
comitants of the process of depriving a man of his liberty.
No judicial authority 1s invoked because under said act none
is needed. Lay and medical authority solely are invoked. The
next step in the game is to note that an urgency order shall
remain in foree only seven days (Renton, p. 118). “An ur-
gency order shall remain in foree for seven days from its date;
or if a petition for a reception order is pending, then until the
petition ig finally disposed of.”

Third.

The next move in the game is to “dispose of” the petition.
This is done as follows. So soon as the alleged lunatic is
safely housed behind the bars, the said possibly designing or
hostile relative or acquaintance, assumes the role of a “peti-

tioner.”  This is done by filling out and signing—the formal-
ity of awearing is obligingly dispensed with by said Tunacy
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Acts of 1890 and 1891-—this is done by filling out and sign-
ing “Form 1" (supra). Therein, among other things, said
peﬁtiouor savs (supra) “2. 1 desire to obtain an order for the
reception of A. B. as a lunatic in the Asylum (or hospital or

house as the case may be) of
sitnated at 2 Followed later by the

pregnant phrase: 8. The said A. B. has been received in the
Asylum (or hospital or house, as the case may

be) under an wrgeney order dated the . The
petitioner therefore praye that an order may be made in ac-
cordance with the foregoing statement.
“(signed) ‘
“Fult Christian and snrmame.
“Prated.

“Date of presentation of petition.

Founrth.

The next move is to deeide as to whom the above petition
should be presented.  Care should be observed at this juncture.
The choice lies between a Justice of the Peace, Judge of the
County Courts, or a Magistrate. Care should be observed
at this junecture because it might be inconvenient for the said
pussibly designing or hostile relative or acquaintance, as well
as for the said unserupulous medical man, were said choice to
fall upon a Justice of the Peace, Judge of the County Courts
or Magistrate who was not so guileless as to believe all he
hears, und who might demand to lay eyes on the alleged luna-
tie, or at least to project his personality, as aforesaid, and
afford him the privilege of a “personal examination” by
deputy. before signing the commitment order imprisoning the

alleged Tunatic possibly for life. The thing to do is to select

a Justice of the Peace, Judge of the County Court, or a
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Magistrate who has a veady car, and a large charity for “pe-
titioners.”

Sueh a justice of the peace, Judge of the County Courts,
or Magistrate may be readily discovered, withont visk of tread-
ing on any one’s toes by one of two methods—First—DBy
exéminin;: the files of commitment orders and swingj which
Justice of the I ace, Judge of the County Courts, or Magis-
trate Das, in a given locality, the lul'g'(?sr mlmb(‘r' of signed
orders of commitment to his credin

Second—DBy inquiry among the medical wmen, who make a
living by certifying as to the lunacy of parties brought before
them ; and by inquiry among the lawyers who make a business
of setiing the wheels of Lunaey procedure in motion; as to
which Justice of the Peace, Judge of the County Courts, or
Magistrate has the readicst car in his locality.

This done the rest Is casy.  For as has been shown the se-
lTeeted dustice of the Peace, Judge of the County Courts, or
Magistrate may dispense with a sight of the alleged lunatie,
and may alao dispense wich the formality of a “personal ex-
amination” by deputy, and, as the files of comminuent orders
will show, said sclected Judicial anthoriry does invariably dis-
pense with the aforesald formalitics, or he would not have
been selected.  The alleged lunatic being thus secretly and dis-
creetly stowed out of harm’s way, there remaing but one last
rite in his obsequies, to w]t;—»‘u\ﬂor the alleged lunatie has
been finally committed by Judicial authority without a state-
ment in the order that the patient has been scen personally by
such Judicial anthority, the patient shall have the right to be
taken Dbefore or be visited by a Judieial authority, other than
the Judicial authority who made the order, unless the medical
officer of the institution, or, in the case of a single patient,
his medical attendant, within twenty-four hours after recep-
tion, in a certificate signed and sent to the commissioners,
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states “that the excreise of such right would be prejudieial to
the patient.” (H(*H((ﬂl, pp. 101 and 102 supra)

Upon the strength of the foregoing o series of | so to speak,
“pouwr parlers” is set in omotion, purely for form’s sake, be-
tween the prisoper and his jailer.  Although porely a formal
matter it is necessary that the form be earried out to the letter,
otherwise a mﬂd pnms‘hjn(\nt st store for the jatler,

The said “powr parters” consist in the interchanging of po-
lite notes between the prisoner and his jailer, based upon the
ﬂn‘n)m"s alleged—but veally wholly ehimerieal “right to be
taken before ov visited by a Judielal authoriiv, other than the
Judicial authority who made the order,” (supra), when the
latter has vefused to sce or “personally examine” by deputy,
the sald prisoner.

As Renton naively vemarks, p. 102, »This right™ (afore-

said) “as will he shown below” (and as we have shown above),

“Isoa qualificd one” But “qualified” or not the form must
be earried out to the letter. Renton goes on to say, p. 102,
“The motice to a lunatie of his vight to demand an interview
must be given within twenty-four hours after reeeption, also
if no certifieate is granted. Thix might lead to awkward con-
sequences 1 the manager of an institution were uot informed
in time that no certifieate was to be given, as any omission,
wilful or otherwise, to comply with the seetion iz a misde-
meanor.  Wilful misstatement of any marerial fact in such a
certificate is o misdenicanor,”

The said manager therefore indites and delivers “powr par-

e mumber one, known as “Fovm 67 (Renton, p. 725).

“Nolice of Right {o Personal Dileroiow.”

“Fake notice that vou have the right, if von desire it, to
be taken before or visited by a Justice, Judge of County
Courts, or Magistrate. If you desire to cxercise such right,
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you must give me notice thereof by signing the enclosed form

on or before the day of dated.
(Signed; C. D.

Superintendent of the Asylum or Hospital or

Resident Licensee of (or as the case may be).”

Section 8 Ante.

To which the said alleged lunatic replies by signing “pour-
parler” number two, known as “Form 77 (Renton, p. 726).

“T desire to be taken before or visited by a Justice, Judge,
or Magistrate having jurisdiction in the distriet within which

I am detained.

(Signed)”

The said manager therefore winds the matter up by sign-
ing “pour parles” number three, known as “‘Form 5.7 (Ren-
ton, p. 725).

“Certificate as to Personal Interview after Reception.

I certify that it would be prejudicial to A. B. to be taken
before or visited by a Justice, a Judge of County Courts, or
Magistrate.

(Signed) C. D.
Medical Superintendent of the Asylum or Hospital
or Resident Medical Practitioner or Attendant of the

or Medical Attendant of the said A. B.”

Section 8 Ante.

Surely it is not a wide surmise to assume that frequently
said allegation should rcad “T certify that it would be pre-

judicial to me, if A. B. be taken before or visited by a Justice,
a Judge of County Courts, or Magistrate.”

(Signed) C. D. ete.
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Surely we do not pass the bounds of mwoderation in observ-
ing that a more scandalous, barvefaced, farce, in the guise of
law-making, it has seldom been cur pleasure to peruse.

So mueh for the Lunacy Acts of 1890 and 1891,

Now let us examine the “ILdiots Aet of 1886.” (Rewnton,

e e

p. 700,
(Renton, p. 777.)

iDIOTS ACT 1886.

(49 & 50 Viet. e, 25.)

An Act for giving faeilities for the cave, education, and traiu-

ing of idiots and imbeciles.

(25th June, 1886.)

Wiereas it is expedient to make provisien for the adinis-
sion inte hospitals, institutions, and licensed houszes of idiots
and imbeciles and  for their ecare, edueation, and training
therein: Be it therefore cnacted by the Queen’s most Exeellent
Majesty, by and with the adviee and consent of the Lord’s
Spiritual and Temporal, and Commons, in this present Par-
liament assembled, and by the authority of the same, as fol-

lows :—

1. This ;\ct may be eited as the Idiots Act 1886,

2. This Act shall not extend to Seotland or Ireland.

3. This Aect shall commence from and bnmediately after
the thirty-first day of December one thonsand cight I;undred

and eighty-six.

From and immediately after, i. e. on first January 1887.
6

Sec, 1 short
title.

Extent of Act.

sec. s Con-
mencement,
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) 4. An idiof or imbecile from birth or from an early age may,
Hospiitals, m-d ‘ E “
itutions and ¢ . ) " o0 - T g . s o el 3 . .y y
stitutior it under age, he placed by his parents or guardians or by any

‘ houses for . . . .
tisisand  person undertaking and performing towards fim the duty of a

imbeciles . ., . . .
parent or guardian, and may Tawfnlly be reecived into, and
until of  full age detained in, any hospital, institution, or
Yieensed house, vegistered under this et for the cave, edaea-
tion, and training of idiots or imbeciles upon the certificate in

’ writing of a duly qualified medical practitioney in the Form 1

in the Schedule that the person o whont such certifieate yes

By Lates 1= an idiot or imbecile, capable of receiving henefits from
I8
| sneh hospital, institution or licenzed house, arcompanied by a
g . | R .
& statement in flie Form 2 in the Schedule signed by the pavent or
Bl | onardian of the idiot or imbecile, or the person undertaking
+ . : : A
3 j or performing towards him the duty of a parent or gnavdian.—
o o . . :
. Cerfificate—=Sce form of, Schedule, Torm 1, Post,
9
il
i
i O Retestion ana - Any idiot or imbecile who hasg while under age been re-
< . admissions of . . . . . . . .
H Mot andim- ceived under this Act into any hospital, institution, or licensed
K beciies after . . " . . .
k. full age. house, registered under this Act, may, with the consent in writ-

ing of the Commissioners in Lunacy, be retained therein after
he is of full age, and an idiot or imbecile from birth or from
an early age may be received into any hospital, institution, or
licensed house, registered under this Act after he is of full age
upon the certifieate in writing of a duly qualified medical prac-
titioner in the Form One in the Schedule, accompanied by a
statement in the Form Two in the Scheduie signed by the
parent or gnardian of the idiot or imbecile, or the person under-
taking or performing towards him the duty of a parent ov

guardian,

A\ perusal of the above will prove that while an alleged lunatic
practically has no show of notice, opportunity to appear and be
heard before a Judicial authority minus a jury, or any kind of
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a day in Court; strange as it may sound, aun alleeed idiot has
even less,

First—There is a noticcable  siwmplicity  about  procedure
nnder the said Tdiots Aet of 1886, There is a total absence of
the Tabyrinthine legal mazes of statutory obseurity and guile, so
prominent in the Lunacy Acts of 1890 and 1891, There is
no sign of false pretences relative to bogus trial-by-jury-rights
of alleged idiots or imbeciles. There is no sign of a possibility
of an alleged idiot ov fmbecile’s Laving, as in the case of the
alleged Tunatic, a quasi. hypothetical, prvely ehimerieal, right

be taken before a sceond Judicial authori(v provided the
committing judieial authority deelines to allow the alleged Tuna-
tic to be present af the hearing when h(u s fin IN\ committed;
and also provided the said committing Judieial anthority de-
clines to “personally examine” the alleged Tinatie—by deputy.

Such signs of manipulation at ihe hands of medical men in-
terested in inereasing the number of alleged lunaties in the
country: and at the hands of lawvers whose Lusiness it is fo
sce that the wheels of the machinery for turning out alleged
lonaties do not grow rusty from Tack of use: and that suffi-
cient <ust s thrown iuto the public eve to hide the above said
machinations from view: sueh signs are noticeably absent
from the simple knock-down-and-drag-out methods cmployed
in Imprisoning, perhaps for life, a person on a possibly false
charge of idioey or imbeeility. An examination of “The Sched-
nle’ will ¢how fhat all legal or-judicial authority is conspicu-
ously absent. ATl that Is required to incarcerafe a person upon
the possibly false chzu‘g‘o of idiocy or imbecility is the actlon
of his parents, or guardiaus, or “any person undertaking and
pex"fornmm towards him the duty of a parent or guardian,” sup-
ported by a wmedical man, upon whose bare allegation, unsup-
ported by affidavit, the alleged idiot or tmbeecile may be im-
prisoned for life. There is only one exception to said rule, and
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that is where the alloecua idiot or imbecile has been incareerated
while under age.

In this ease the consent in writing of the Commissioners in
Lunacy-—( There are ten Commisssioners in Lunaey, four un-
paid, and six paid, of whowm three are legal and three are medi-
al Commissioners””  Renton, +69)—1s necessary for retaining
the alleged idiot or imbecile in durance after he is of full age
(Renton, p. 778).  The said formality of the consent of the
said Commissioners in Lunacy is dispensed with where the in-
carceration of an adult alleged idiot or imbeeile is concerned.
llere the simple process aforesaid of bare allegations unsup-
ported by attidavit, upon the part of the alleged idiot or imbe-
cile’s pavents or guardian, “or person undertaking or perform-
ing towards him the duty of a parent or guardian” suffices, sup-
ported, as aforesaid, by a medical man, upon whose bare allega-
tion, nnsupported by affidavit, the alleged idict or imbeeile may
be imprisoned for life.

Lastlv.  An examination of the “Schedule” (Renton, pp.
784785, Post) will show upon what frail and slender affirma-
tion the liberty of an alleged idiot or imbeeile may be destroyed.
The said medical man modestly asserts that “I am of opinion
that the said (' D. is an idiot.” The parent ov guardian, or their
substitute, haltingly avers *“to the best of my knowledge the
above particulars are correctly stated” (Renten, p. 785, Past.)
“To tha best of his knowledge” a parent knows “the name of
patient,” his or her son or daughter! “To the best of his
knowladge” a parent knows “the sex and age” of his or her son
or daughter! The Superintendent or principal officer of the
“hospital, institution, or licensed house” (Renton, p. 780) in
which the alleged idiot or imbecile is imprisoned, deprecatingly
suggests that the said alleged idiot or imbecile “is alleged to be
capable of deriving benefit from the treatment he or she will
receive herein” (Renton, p. 785, Post.) A far ery this from the
aforesaid purely legal and strietly constitutional method of pro-
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cedure cbtaining prior to the nincteenth century: wherein, as
aforesaid, an alleged idiot or imbecile had as fair a show for
hiz liberty and property as an alleged lunatic or an alleged
thief or murderer.  For as aforesaid, the alleged idiot or imbe-
cile, under the old way, was granted a jury trial, and personal
examination by said jury as to whether he or she were idiot or
imbecile.  (Renton, p. 329, supra.)

An examination of the Lunaey Administration down to 1890
(Renton, pp. 70-75) will ghow that from the beginning of the
eighteenth century to the end of the nineteenth, the public have
been protractedly strugeling against the proprietors of private
madhonses, and medieal men professionallyv lnferested in muk-
ing it casv and seeret to inearcerate a person upon a charge of
Tonaey, and lawvers professionally interested in having if easy
and secret to incaveerate a person upon the said chavge.  During
the cighteentl ccntury the strugele hetween the public and the
aforesaid parties practically confined itself 1o the protection
from brutalits and torment of persons legally aund consiitution-
allv deelared insane by the intervention of a jury and per
sonal examination thereby.  The public won heavily in their
said attack upon the method of freatment of insane persons by
their keepers in private madhouses.  Inrernal reforms of a de-
cided character were achieved in the regulation of madbouses.
But, on the other hand, the <aid parties, worsted in their strug-
gle with the public in said struggle vegavding the inside of mad-
Louses, concentrated theiv efforts upon the outside thereof: that
is to sav.  Seeing that the public had become aware of their
eriminal practices upon lunaties in confinement, they artfully
submitted to the reforms whicli they were compelled by outraged
public ¢pinion to undergo, regarding humane instead of brutal
treatment of patients; but revenged themselves by artfully at-
tacking the law, which was as old as Magna Charta and older,
which prevented an alleged lunatie’s confinement behind the

baes without first having been examiuned and tried by a jury of
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his peers in open courte Tt having been made more diffienlt for
thew to waltreat a lunatic in confinement, they concentrated
their efforts on making it casier to confine a person upon a charge
of Tanacy.  With this end in view, they insidionsly attacked,
and finallv with overwhelming success nndermined, the old safe-
eunard of trial Ly jury, and inspection by jury, of persons

charged with lunacy or incompeteney, or idioey, and in its place

5
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put the said iniquitous Lunacy Aets of 1890 and 1891, and the

! said Tdiot’s Aet with their enfively uneonstitotional procedure.

e e

C (Renton, p. T84.)
THE SCHEDULE.
Forwm 1.

Form of Medivad Cerlificale.

ey s
A lidatedde

l?

cal Acn 1858, and in the actoal practice of the medieal profes-

the indersigned A, B., a person registered nnder the Medi-

sion, certify that I have carctully examined C. D, an infant
(or of Tull age) now residing at , and that T am
of opindon that the said €. DL s an idiot (or s been imbectle
from birth, or for vears past, or from an early age),
and is capable of receiving benefit from (the institution {de-
seribing it]), registered under the Tdiots Act 1886,

(Signed)

(full poztal address.)

Fornr 2.
Form of statement to accompany Medical Cerlificate.
(If anv particulars in this statement be not known the faet
to he so stated.)
Name of patient, with Christian name at length.

Nex and age.

S When and wheve previonsly nnder care and freatment.
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In any asvhun or institution,

Whether subjeet to epilepsy.

Whether dangerous to others.

I certify that to the best of wmy knowledge the above par-

tienlars arve correctly stated.

(Signed)
Name and full postal address.

(To be signed by the parvent or gnardian of the idiot or im-
becile, or the person undertaking and performiug towards him
the duty of a parent or gnardian.)

' 3 el 4
(Renton, p. 785.)
Fory 8.

Form of Cerlificale of Receplion.

I hereby eertify that aged was
admitted into ou the day
of IS, on the request of of

of and

and
that Tie (or she) is alleged to he capable of derivine benoefit

from the treatment he (or she) will reecive hereln,
A DB.

Superintendent or Principal Officer.

Dated this day of 18

To the Commissioners in Lunacy.

(Renton, p. 70.)

el
“Luxacy Apmrxmsrrarion Dowy To 1890,
“The following have been the ehief points, in so far as the

administrative side of the question 1s concerned, in the de-
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velopment of the legislation whose vesults the Eunaey Aets
1890 and 1891 embody.

" From the beginning till after the middle of the eighiteenth
century there was an increasing demand on the part of the
more enlightened and humane seetion of the eommunty for an
inquiry into the state of private madhouses in FEngland. Of
this demand Defoe was perhaps the most influential and elo-
quent exponent. It is impossible heve to enter into a detailed
examination of the abuses against which the efforts of asylum
reformers were directed. Tt must suffice to state that in Eng-
land, as in every other country in Europe at the time, such a
system of asylum administration as existed was disfignred by
the most pernicious defects.

The inmates of asylums were not classified according to the
nature of their insanity, or treated medically with a view to
their enre. There was no attempt to provide them with even
the winimum of accommodation nceessary to health.  The
wards were as uneleanly as they were incommodious.  Asylun
regimen was an alternation between, or rather a combination
of “stripes, fetters, and darkness.” Government inspection was
unknown, and it was casy for family interest or private ill-will
to secure the ecommittal to an asylum, and the permanent incar-
ceration there, of persons whao were perfectly sane. In 1763 the
first step in the path of reformation was taken. A committee
of the Tlouse of Clommons, comprising the clder Pitt, Wilkes,
North, Grenville and Townsend, was in that vear appointed
to inquire into the condition of the private madhouses in the
Kingdom. The committee reported in favor of the interven-
tion of the Legislature, and ten vears later, after the facts
which they had recorded had had time to sink into the publie
mind, the first Bill for the regulation of private madhouses was
introduced into and passed the House of Cowmmons. It was
thrown out by the Ilouse of Lords. In the following year, how-

ever, an Act for the regulation of madhouses (14 Geo. IIL e
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49) did pass into law, which prohibited under a penalty of
£500, any onc {rom harboring more than one lunatic, without
the license of the College of Physicians, who were required to
elect annually five of their Fellows to act as Commissioners for
this purpose; and further provided that veports of abuses shonld
be furnished to the College of Physicians, and =uspended in the
Censor’s Room for inspection by any oue who applied to see
them. * * ¥ IYor more than thirty vears after rhe enactiment of
this measure nothing further was accomplished in Parliament
for the reform of asvlum administration.  But the mysterions
illness of Chathan, the insanity of George T1T., the distin-
guished success attending the establishment of the York Re-
treat under William Tuke, and the labors of Pinel at the Bicetre
in Paris, kept public interest in this question alive, ® % % After
this temporary diversion of puablic attention to the ease of
pauper lunatics, the strueele for asvlum reform once more cen-
tred round private nl:uﬂmnsus The suecess of Mr. Tuke's Re-
treat excited the jealousy of the superintendent of the York
Asylmin; a discussion ensued; then came revelations as to the
manner in which York Asvium was conducted: a seleet Commit-
tee of the House of Commons was appointed jn 1814 to inves-
tigate their truth; the acenvacy of the charges brought against
the asylum was abundantly demonstrated; and in 1816 Mr.
Rose who had been a leading member of the Committee of
1814, introduced into the TTonse of Commons a Bill providing
for the inspection of private madhouses twice a year by a body
of eight Commissioners appointed by the Home Seeretary, and
assisted by two of the local magistrates in cach district. This
Bill passed the Commons, but was rejected in the Lords.
In 1827 Mr. R. Gordon succeeded in see uring the appointent
of a Committee to inquire into the condition of pauper Innatics
in Middlesex. The investigations of this Committee disclosed

a state of matters which made the imnediate intervention of the
the old evils against

Legislature imperative. It appeared that
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which asvhune reformers had been contending since 1763-—the
want of proper accommodation for the insane, the absence of
sufficient precantions against the confinement of persons who
ought to have been at liberry, the sceondary position assigned
to curntive treatment, the andue employvment of meehanieal

restraint, and sueh lke—were still active if somewhat dimin-

ished in foree and range. *
The chief work done by the Metropolitan Commissioners was
to prepare and present fo Parliament in 1844 the famous Re-
port on the Condition of the A\s'\'hlms of Tngland and Wales,
whieh Tias been well ealled “the Domesday Book™ of all that
concerns institutions for ho ingane at that time, and which
dircetle led, on the motion of the Iavl of Shaftesbury (then
Lord Ashlev), to the enactment of the Lunuey Acts of 1843
& 9 Viet. e. 100, and 8 & 9 Viet. e 126). The former
of these statutes established a permanent Lunaey Commission
consisting of ten members, fonr vupaid, and six—of whom one-
Lialf were physicians and one-half barvisters—paid at salaries
of £1300 a vear cach, ® % %

In 1858 there was a vevival of public suspieion i regard to
the condnet of asylums, and in February, 1839, a Seleet Com-
mittee of the Touse of Commons was appointed to inguire into
the working of the various Aets of DPuarliwment for the care
and treatment of lunaties and theiv property.  The outcome of
the tabours of this Committee was the enactment of a Lunacy
Law Amendment Act in 1862 (25 & 26 Viet. e. 111,) which
contained a nmber of Tmportant safeguards against the im-
proper admission of patients into institutions for the insane.
A person signing an order for admission must have seen the
patient within one month.  (See. 23.)

Certain_persons were prohibited from signing any certificate
or order for the reception of any private patient into a licensed
or other honse, viz., those receiving a perceniage on, or other-

wise Interested in the payments to be made by such patients,

%
IR
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as well as any wedical attendant. (See. 24) Tt defective
medical certificates were not amended within fourteen days, the
Commissioners were authorized to order the patient’s discharge.
(Sec. 27.)  On the admission of a patient, the documents re-
lating to his case were to be transmitted to the Commissioners
within one clear day instead of after two, and before the ex-
piration of seven. (Sce. 28.)

Provision was n]so made for nmore frequent visitation of pa-
tients by Commissioners (sce. 29), for the velease of patients
on trial (see. 38), and for the transmission of their eorrespond-
ence unopencd.  (See. 40.)  The next event requiring notice
here is the appointment of the Dillwyn Commitiee in 1877,

The Dillwyn Committee, appointed on 12th Februavy, 1877,
“to Inquire into the operation of the Lunaey Law so far as re-
gards the security afforded hy it against violations of personal
liberty,” like the Committee of 1859, was in large measure an
outcome of the conviction of eertain seetions of the public that
the admission of patienfs into asvlums was oo easy, and that
their discharge from them was too difficult; and much of the
Interesting evidence which it collected is confined to cazses of
alleged hardship and injustice.

(Among the conclusions of the said Committee in the veport
which it presented to the Tonse of Parliament was the follow-
ing:)

“The anomalous state of the law, which undoubtedly permits
foreible arrest and deportation by private individuals, and the
fearful consequences of fraud or ervor have induced the Com-

mittec to inquire whether any additional safe-guards may be

deviged.” *

Mr. Dillwyn introduced a Bill in 1880 framed with a view
to carrying into effect the 1(*(‘mnmendaimna of the Committee
of 1877. "It was sharply criticised by the Commissioners n
Lunacy, chiefly on the grounds that the interposition of mag-
1sterial authority—for which it provided, before a patient could
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. be sent to au asylhmu—would hinder carly treatment and cause
S clandestine removals.  But these objeetions did not prevent
! the Earl of Selborue from introducing a Bill embodying sub-
stantially the same provision and reconmmendations in 1883,
R This Bill was passed in the House of Lords by Lord 1lerschell
; in 1886, and again by Lord Ialsbury in 1887 and 1888, and it
became law as the Lunaey Acts Amendment Aet 1889.7

The first thing that strikes one on reading the above, is the

Tor s
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slowness with which an idea sinks into the public mind in Eng-
‘ land. After a committec containing such names as the elder
. Pitt, Wilkes, North, Grenville and Townsend, appointed by
& the House of Commons to inquire into the condition of the
E private madbouses in the Kivgdom, had reported in favor of
g the intervention of the Legislature, it required ten years for
5 the facts which said committee had recorded to sink into the

rfazadeieiriy.

ST public mind. Renton says specifically “and ten years later,
il ; after the facts which they had vecorded had had time to sink
i } into the public mind.”  The next thing that strikes us, is the
fact that the outcome of the labors of the said committee, the
first bill for the regulation of madhouses, was thrown out by
the House of T.ords. The same fate overtook Mr. Rose’s Bill

.
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! framed to rvemedy, by sewmi-annual inspection, the abuses in
York asylun, which a select committee of the House of Com-
mons, appointed for the purpose, had examined and found to
be substantially affirmed.

The next thing that strikes one upon reading the above, is

YRS TSRS L

i

% o the suspicion with which the public have always looked upon
I the management of madhouscs. Renton says “In 1838, there
} ; was a revival of publie suspicion in regard to the conduet of
1 , asylums.” And again “The Dillwyn Committee, appointed Feb-
% o ruary 12, 1877, to inquire into the operation of the Lunacy
i Law so far as regards the security afforded by it against vio-
j : lations of personal liberty, like the committee of 1859, was in
3‘§ large measure an outcome of the conviction of certain sections
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of the publie that admission of patients to asylums was too
easv, and thelr discharge from them was too diffieult.”

The last thing one notices on reading the above is the sin-
ister statement by Renton, passed over by him without com-
ment of any sort, that Mr. Dillwyn’s bill in 1880, framed to
carry into effect the recommendations of the Committee of
1877, *‘was sharply criticised by the Commissioners in Lunacy,
chiefly on the grounds that the interposition of magisterial au-
thority—for which it provided—before a patient conld be sent
would hinder early treatinent and cause clan-

to an asylum

destine removals.”

ITow, one wight ask, could such a sane
and legal provision “hinder early treatmment?” The alleged lu-
natic could be treated at home for the few hours required to
put in motion an urgency order, and land the alleged lunatic
behind the bars in short order.  And what, pray, is the meaning
of the mysterions words “and cause clandestine removals #”
Cause clandestine removals from where? Cause clandestine re-
movals of parties illegally and falscly permitted to be committed
as Lunatics by the said Commissioners in Lunacy-——from private
mad-houses, by the order of the said Commissioners in Lunacy,
in order to prevent the discovery of the fraud by the passage
of said bill, permitting the interposition of magsterial au-
thority before a person could be deprived of his liberty? The
said mendacious and absurdly puerile and ignorant strictures,
upon the part of the said Commissioners in Lunacy, did not
have any more weight than they deserved with honest and in-
telligent men: and the Earl of Selborne introduced a Bill
embodying substantially the same provisions and recommenda-
tions in 1883. This Bill was passed in the house of Lords by
Lord Herschell in 1886, and again by Lord Tlalshury in 1887,
and 1888, and it became law in the “Lunacy Acts Amendment
Act in 1889.” Such suspicious action upon the part of the said
Commissioners in Lunacy, is sufficient to make the name of
Commissioners in Lunacy as a stench in the nostrils of all hon-
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est and intelligent men forever after.  Such suspicious action
upon the part of the said Commissioners in Lunacy, vouses the
thought in the winds of all honest and intelligent men, who
sare enough about the subjeet to give it a moment’s thought,
“What can be the motive which so strongly urges the said Com-
wissioners in Lanaey that in their misplaced zeal the lay them-
in

selves open to the suspicion of being financiaily interested
the shape of commissions—along with the owners of private
madhouses—in keeping up the bars abont those umbrageous in-
stitutions with a view to barring out indisercet ‘interposition
of magisterial authority” when it comes to railroading a rich,
sane, alleged Tnatic to a celll for a consideration, for life?”
Perhaps a person might say in answer “But Commissioners in
Lunacy are above that sort of thing, they are men chosen for
their fitness for the post, and ave too highly respectable and too
eminently proper to be found raking a hawd in any suclh ne
farions game of cheating a sane man out of his liberty for a
consideration.”  But it should be remembered that after all
even Commissioners in Lunaey arve but mortal, and that the
Law expeets mortals uniformly to fall by the wayside, when-
ever temptation meets with opportunity.  Where could be
found a more baleful conjunetion of temptation and oppor-
tunity, than in the almost unlimited satrap-like power of Com-
wissioners in Lunacyv: with no earthly eve to view them, no
eavthly ear to hear theiv plans and actions, when exposed to
the temptation of fabulons bribes from the owners of private
mad-houses; who are in position to pay fabulous bribes when
one set of millionaires combine against another millionaire and
run him behind the bars, and for e the imprisoned millionaive
to pay his own wulet, to the said mad-house proprietor through
a Comuiittec of his person and estate !

The said Commissioners—six out of the ten-—are poor men;
that is to say they work for their living and rveceive a salary
in retwrn.  They receive fifteen hundred pounds per annum,




95

(Renton p. 4700 In other words, $7500, ave sufficient eonsil-
eration to command the vearly Tife work of a Commissioner
in Lunacy.

How muel of o consideration for the work of signing his
name would be $17000 or $27000-—over three years salary—
in the shape of an honorarivn, upon the part of a set of million-
aives—or even one millionaire-—who wanted 1o keep, for husi-
ness reasons, a rival milthionaire out of the way—how much of a
consideration would 27000 appear alongside of $75007 Would
it not loom large?

[t should perhiaps be observed that, at the proper place, we
shall prove our assertion that Commissioners in Tunacy are but
mortal, and that moncy 1z 10 them a constderable consideration.

In dismissing this odoriferous topic it <honld be ohserved,
that Renton’s silence is perhaps chavgeable to the brief he ap-
parently holds for private mad-house proprictors for he never
loses an opportunity to frown down, any effort npon the part of
the public, or their representatives in Parliament, to interpose
magisterial authority between the greed of private mad-house
propriectors and the personal Hherty of the citizen. To take an

instance: (Renton, p. 331.)

(Renton, p. 331.) (
“The procedure on inquisitions under the Aets of 1842 and jr o vess of
.. . . 1842 and 1846,
1845 was substantially as follows.  The petition for a commis
sion, duly supported by medical and other aflidavits, was lodged
with the Seeretary of Lunaties for the Lord Chancellor’s in-
speetion.  If satisfactory and unopposed, the petition was en-
dorsed and the commmission issued. If a caveal was entered,
liberty was given to attend and oppose it, and the inquiry was
held in the most convenient place. A jury of twenty-four per-
sons was swnmoned by the sheriff on the instructions of the Mas-
ter In Lunacy to try the case. The jury and the Master heing
assembled, and the former sworn, the Master in Lunacy ex-
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plained to the jury what they had to try.  After witnesses and
connsel were heard, and the alleged lunatic had been examined.
the Master summed up, and the verdict—uwhich was required
to be of twelve jurors at least—was given. Then the inqui-
sition was filled up and signed by the twelve jurymen, and the
Master annexed a duplicate copy to the commission, and endors-
ed on the commission the words: “The exeention of this eommis-
The chief

Zolals

sion appears by the Inguisition hereunto annexed.’

7,
Fid

defeet of this legislation was its requisition of a jury in all

<

=E cases.”’

Note Renton’s sapient comment upon said Acts of 1842 and ;
1845, in comparison with which the Lunacy Aects of 1890 and i
1891 are as a Satyvr to Ilyperion. Renton says: “The chief
defect of this legislation was its requisition of a jury in all
cases.”  Ile prudently refrains from hazarding a reason for
this preposterous assertion, and like too many lawyers gambles
on the hope of a smooth pen’s carrying his bluff unchallenged.
Apply the said sapient remark of Renton to eriminal legisla-
tion and see where Renton stands. e stands on his head.

If we now turn to the question of the ancient and honorable
right of traverse of an inquisition in lunacy, a right as old
as the time of Edward the Sixth, we shall see that said ancient,
and honorable right to traverse an inquest in lunacy bas had
L a career marked by variegated vieissitudes, such as rarely—
. in a law-abiding country—fall to the lot of a Statute.

Bl Second. An examination of sald vicissitudes will show an
astounding daring, or rather an astounding ignorance of law,
: upon vhe part of several of Great Britain’s highest judicial au-

e R e s

1 , thorities.

Therd. An examination of said vieissitudes will show an
astounding torpor upon the part of the members of the English
Bar, in allowing their client’s rights to be so trodden down by |

the aforesaid astounding daring, or rather astounding ignorance
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of law, upon the part of several of Great Britain’s highest ju-
dicial aunthorities.

Fourth, An examination of saild vicissitudes will show the
amvsing spectacle of a Lord Chancellor attempting to knoek
the said ancient and honorable right to traverse an inquest in
lunacy, on the head, while craftily dodging the burden of boldly
killing it openly.

Fifth. An examination of said vieissitudes will show that
Parliament would not permit the slaughter of said Statue medi-
tated by said Lord Chancellor, but permitted said Statute to
maintain a precarious hold on life, dependent solely upon the
pleasure of the court.

Lastly. An examination of said vicissitudes will show the
scandalous disregard in England today of the absolnte rights
of individuals, as laid down by <o high an authority as Sir
William Blackstone in his Commentaries, when the mere ques-
tion of expense or scandal is connected with the trial of an in-
dividual whose liberty is at stake, as well as whose property is
at stake, upon a charge of lunacy

(Renton, p. 306.)

“TRAVERSE OF AN INQUISITION.”

101. (1) “Any person desiring to traverse an inquisition, not Applications
= for traverse Lo

1 ; 1 . o 3 in t 3 ) be made witi-
being 2 verdict upon an issue tried in the Iigh Court, may, be made wi

within three months next after the day of the return of the'™™e
mquisition, apply for that purpose to the Judge in Lunacy.

This subsection re-enacts the first clause of sec. 148 of the Lu-

nacy Regulation Act 1853 (16 & 17 Viet. ¢. 70), as amended by

sec. 7 of the Lunacy Regulation Act 1862 (25 & 26 Viet. c.

86.) The effect of these sections, and the reason for the amend-

ment of the former by the latter, are considered below.

Any Person.—(1) Any person found lunatic by inquisition— Traverse by
(f
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b otherwize than upon an issue tried in the [igh Conrt-—has a

3
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kl} | right to traverse if the judge ix satistied that the application is
Bt - . . -

: really that of the party in whose behalf it is made, and that

he is mentally competent fo form and express the wish to do so.

This point was long considered doubtful, and as the Judges

& who took a view contrarvy to that just stated were of the highest
".} - . R v
ik distinetion, it mav be convenient to trace the history of the

v ey

controversy on the subjeet at this point.

Moy ol At common law, when the king became seized of any estate
to rightt o . . . . . i
Dvere B of Afrechold or inheritauce by inquest of oftice, the party ag-

Comnmany faw, . . .
arieved conld have no fraverse of the inquest, but had to pro-

TrTespias e ete

Syl

cvo
s
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TN ceed by petition of right, ov in some cases, including chattels
gy real. and higher intevesiz, by monstrans de droit—u procedure
‘ which in either ease put it in the position of a plaintiff who
R had ro muake ont his title affirmatively.

“; . AR This rule. of eourse, governed the ease of inguisitions in
P fegin lunacy, since by the statute de PCraerogaliva Regis (17 Edw. 11,
R ec. 9 & 10, posi Appx.) embodying the prineiple of the common
law, the Crown was entitled to the custody of the lands of a

5w

b
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lunatie.  In eases, however. where the lands were not in the

o

¥ king’s hands a traverse was allowed, the cffect of which was

that the king was only entitled to a scire facias in the nature of
that action to which a subject would have been entitled nnder

ey

i

siintlar eivenmstances, and in sueh cases the party being in the
: nature of a defendant might appear and wraverse the office with-
1 out showing any title in himself. The remedy by petition, or

monstrans de droil, having been found inconvenient, the statute
s 3 Kdw, TLL, e, 14, provided that in certain cases the party ag-

: gec 1 grieved might fraverse the inguest, after office found; and by
i a6 dw., LGl - b
‘ i 2 &R BdY. the statute 36 Kdw. TIL., e 13, a general right was given to

traverse inquests of office taken before escheators.  This right

‘ was extended to commissions 1n lunacy by the statute 2 & 3
Edw. VI, c. 8, see. 6, which enacted that if any person should
be untruly fonnd lunatic or idiot, every person aggrieved by
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such finding shonld have a right fo traverse a¢ his pleasure, and
should Lave the Bke remedy and advantage as in other cases of
fraverse upon untrue inguisitions or oflices found.  Prima Jacie

and apart from authority, this statute wonld appear to confer a

vight of rraverse on the condivions which it indieates, viz., that
theve should be wn untrue finding, and that the application

should he made by a party agerieved by ii, in the elearest and

bt

”

strongest terms. But a contrary constraetion of the statute grad- (onstrued

l"dinst right

. . » of traverse.
ually came to-be adopted from a vaviery of causes. Tn the first ’

place, sithongh there is a case on record—re Gervase [l'[r el e (10 1TI8 Citen
: and examine!
N . X B foord
where a fraverse was filed In the Pettv Bag Otfice without the i:‘.\“,\,]',f‘fg}frr
reGumming
2

;

assent of the Tunatie or the Teave of thv Coprt, and Tor J Tard

. .. . . ‘u.l Liberty
wicke left the fraverse to be tried withont interforing with ‘11‘,":(%»}";“1.\ ap
¢ plied for.,

liberty 1o traverse was gencrallv applicd for. The veasons why

this course was taken arve clearly poinied out by Lord St Teon-
ards /nore Cumming,
The traverse could not fake plice nnil the party had been Wy
found Innatic on a conunission issued by the Great Seal, and
therefore mo one would, generally speaking, wttemnpt 1o tra-
verse exeept with the leave of the Great Seal, beeause other-
wise he would lave no scenrity for the reimbursement of his
costs of thus defending the interest of the Tnnatie. A person
going hehind the back of the Court and exereising his legal
right (it he had it) coutd hardly come and ask for eosts, as
he would do in respect of proceedings taken under the au-
thority of the Great Scal.  But in spite of these considerations,
the fact that Tiberty to traverse was usually applied for prob-
ably contributed to the growth of the idea that no right to
traverse existed.  Another eirenmstance which told 1n the samo
diveetion was the fact that the Tord Chancellor, when applied tam o Yeora
to for liberty to traverse, undoubtedly exereised a certain juris- (‘W“e“r":rf’;,‘,’,f,m
dietion over the application. Tt was his duty to see that it wasg ton-
reallv the application of the party in whose name it was made,
and” that the party was able to cxorcisoz volition in regard to
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it.  With a few exceptions, it will be found that in every case
in which liberty to traverse has been withheld. the refusal has
rested on the exercise, not of any discretion by the Lord Chan-
cellor, but of his jurisdiction in regard to one or other of the
points above mentioned, viz., that the applicant had no interest,

{,‘ : secaor. 1y or that the lunatic was incompetent to form and express a
wish for a traverse. It cannot be denied, however, that there

bt I i

.

are many dicta to the cffect that the grant of a traverse is
discretionary. Tord ITardwicke expressed an opinion to this ef-
fect in cx parte Roberts; Lord King appears to have taken the

i

.

iy

SE

; [ same view in a case which is reported under different names;
: and Lord Thurlow followed suit mn re Fust.

.% : The last circumstance which helped to produce the impres-
f () “Untraly sion that liberty to traverse was at the discretion of the Court
,& natic. was the fact that the statute 2 & 3 Edw. VI. ¢. 8, spoke of
} those “untruly founden” lunatic,—langnage which seemed to
o point to some form of preliminary inquiry and gave only “the
’; ‘ like rvemedy and advantage as in other cases of traverse
f upon untrue inquisitions.” This remedy in the case of tra-
: verse in reference to lands was said to be confined by the stat-
1? utes 8 Hen. VI. e. 16, and 36 Edw. T11l. c¢. 13, to such par-
* ties as could “show good evidence proving their traverse to be
: true,” and it was contended that a party found lunatic, and

desirous of traversing had the same kind of obligation resting -
upon him—to show reasonable grouuds for the allegation that
B the finding was wrong. The point taken under the statutes

s Lot SRV SE LY,

referred to was based upon a misconeeption which was Jucidly

Re Cumming. explained by Lord St. Leonards, I.. C., in re Cumming. “The

ol e el

! proposition,” said his lordship, “(is) that under those statntes

Yl

§ Lo there could be no issuing of a traverse in the cases of escheats
- generally until the title of the party had been established and
' v proved, and that so * ¥ * the words * * * giving the party
! the like remedy and advantage as in other cases of traverse

upon untrue inguisitions, require a title to be shown before the

i\
PR R

i
1
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application can be granted. This avgument, however, proceeds
apon a mistake, because the right given to a party in regard to
lands and upon ordinary escheats was not only the right to tra-
verse, but was also the right to have the lands demised to him
for a certain time during the existence of the trial: the party
asserting his right to traverse as against the Crown had that
right, and, on showing his title to the satisfaction of the Chan-
cellor, had also a right to have the very lands which he claimed
demised to him, so as to secure to the Crown a rent if he turned
out to be wrong, and to secure to himself the possession of the
lands if he turned out to be right.”
The proposition that a traverse is de jure, subject to the con-vam i
dition stated above (ante p. 306) was laid down by Tord Rosslyn
in ex parte. Wragg, ex parle Fern, by Lord Eldon in ex parte
Ward, and Sherwood . Sandm;s(m, by TLord Cottenham In re
Bridge; and finally by Lord St. Leonards In ¢ Cumming (sup.
p. 308, note 1), which is the locus classicus in regard to this
point.”
(Renton, p. 292.)
(1) “Wherever the Judge in Lunacy orders an inquisition %g?eulﬂjisr?e

- . Pae . - . may be made
before a jury, he may by his ovder direct an issue to be tried in by means ot

an iggue in
the Iligh Court, and the question in such issne shall be, whether the Hich
the alleged lunatic is of unsound mind and ineapable of man-
aging himself or his affairs: and the provisions of this Aet
with respect to commissions of Tunacy, and orders for inquisition
to be tried by a jurv. and the frial thereof, and the constifu-
tion of the jury, shall apply to any issue to be directed as afore-
said, and the trial thereof, and subject thereto and to the pro-
visions of this Act such issue and the trial thercof shall be
regulated by the Rules of the Supreme Courf for the time.
being in force relating to the trial of issues of fact by a jury,
and the verdiet upon any suel issuc finding the alleged Junatie
to be of nnsound mind and incapable of managing himself or his

P
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affairs shall have the same effeet ax an inquisition under this

Aet.”
“This subseetion re-enacts subs. (4) of the Lunacy Regulation

2 ; Act 1862. (25 &26 Viet. ¢. 86.) That Act was passed after,

T and largely in consequenee of, the Windham case.  Between

i:' ‘ the passing of the Lunaey Regulation Aet 1853 (16 & 17 Viet.

E'I‘: 70) and that case there had been issued 560 commissions in

+ originof  lunacy, but of these 19 only had Leen tried hy jury, and none
section,

i

of these had occupied any length of time. The inquiry in the
case of Mr. W, F. Windham, however, which was held before
Master Warren and a jury iu the Court of Exchequer, occu-

Windham case.

o i
PSR PLAA T

st

e pied the better part of 34 days; it was roughly computed at the
TN time to have cost £60,000; 48 witnesses were exawmined by the
SR petitioners, and 91 for the alleged lunatie; the evidence ranged
gy over the whole life of the alleged hunatic; much of the medical
4 testimony adduced was of a highly speculative chavacter; and
Bt the details of the ordinary evidence were extremely painful and
. disgusting.®  Public feeling was very strongly arcused by this
1. ' cause celebre, and the Master was severely, theagh it was after-
) - wards admifted unjustly, eriticised for havirg allowed the in-

g quiry to be protracted for so long a period of time. Even

Vol

after it was acknowledged that the strictures on Master Warren

had been unjust, fresh legislation on the subjeet of inquisitions

RN Gl

was pereeived to be necessary.  For the Windham case showed

s

Doubts raised 10w unsettled the law was on many points.  Thus doubts were
Ly Windham

H rase. © raised as to whether an inquisition was a crown prerogative
z L proceading merely, or a litigation between parties, as to whether
3 | the Master had any right to conduet the examination of the
i T alleged Inunatic in private, and as to the nmwber and position

BRI

of jurymen. And in addition to these technical points there

* How would it sound objecting to jury trial of a murderer con the

g ground that “the details of the ordinary evidence were extremely pain-

:§ : : ful and disgusting”? Fancy objecting to “the principal bulwark of our

I liberties”—as it iz slyiea by Blackstone 7 e. trial by jury—for the de-

,g fence of a burglar on the score of its being ‘“scandalous in point of
costliness”!

3]

o
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were grave genoral questions.  Although the Windham case
was far more seandalous in point of costliness than any of its
predecessors, other flagrant instances of undue expense in such
inquiries were not wanting.  The unlimited range which the
inquiry might assnine, and the abuses of the right to traverse
were open fo serious objection, and it was very generally felt
that provision should be made for inquisition with a jury heing
held, if necessary, before a stronger tribunal than that of the
Master. Tt was in consequence of the facts just stated that the
Lord Chancellor of the day (Lord Westhurv) brought forward
the Bill which ultimately beeame law as the Lunacy Regula-
tlon Act 1862. (25 & 26 Viet. c. 86.)  We shall vefer to the
history and provisions of this Ael, so far as i3 necessary, in the
notes.

“Judge m Lunacy.——See sec. 108, post.

“Orders.—=Sec notes to sce. 90, subs. (1), anle.

“An inquisition before a jury.—As to when an inguisition
betore a jury is ordered, see notes to see, 93, sup.

“UHe may by his order—Lord Westhury proposed oviginally
the compulsory reference to the superior Courts of all in-
quisitions which were to be held before a jury. This provision
was afterwards, however, abandoned, and the reference was made
permissive only, on the lines of a corresponding clanse in a Bill
introduced into the ouse of Commons by Lord, then Sir Hugh,

Cairns in 1859.”

(Renton, p. 315.)

“A traverse of a verdiet upon an issue tried in the High
Court shall not be allowed, but the Judge in Lunacy may, if he
thinks fit, upon application within three months next after the
trial of any such issuc, order a new trial of the issue, or a new
inquisition as to the insanity of the alleged lunatfic, subject to
such dircetions and upon such conditions as to the Judge may

seem proper.”’

Lunacy Kegu-
Iation Act1862.

Reference te
Superior
Conrts,




£,

7

" 208 B e

'z agsk

R TR
e talililaloleln Tideo e ms wins v

2y
»
+
2
%
o
H
! -
;
g
]
el
3
I8

104

“This section re-enacts seec. 7 of the Lunacy Regulation Act
1862. (25 & 26 Vict. c. 86.) TLord Westbury, who was the
author of that statute, probably anticipated that the trial in the
superior Courts which it substituted for an inquisition before
a Master would largely supersede the latter procedure (v. anfe
p. 292), and that consequently the prohibition cf traverses in the
case of issues tried in this way would be tantamount to the
abolition of traverses altogether. In point of fact, however,
only oue inquisition has yet been tried as an issue before a High
Court Judge—re Scott—and in that case no application for a
new trial was made.”

An examination of the above will prove our aforesaid first
contention: to the effect that the construction of the Statute
concerning the right to traverse an inquest of lunacy, 2 and 3
Edw. VT. c. 8, sec. 6, will show some strange things from a legal
point of view. Said construction will show:

First.—That all the rules applicable to the construction of
Statutes as laid down by Blackstone—applicable to it—have
been totally disregarded.

Lastly.—That no rule has been followed in the construction
by the courts of said Statute, but in the place of rule there
sprang up an absolute haphazard, unlearned process of inter-
pretation founded upon chance; timiditv wpon the part of law-
yers in enforcing their client’s rights; and ignorance upon said
lawyer’s part, as well as on the part of the courts which heard
them, as to what said client’s rights were in the premises. In
this connection, it may not be amiss to refer to Blackstone upon
the subject of the interpretation of Statutes. Blackstone says,
page 52 (Chase’s Blackstone, edition of 1882) “1. There are
three points to be considered in the construction of all remedial
Statutes; the old law, the mischief, and the remedy: that is,
how the common law stood at the making of the Act; what the
mischief was, for which the common law did not provide; and

what remedy the Parliament hath provided to cure this mis-
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chief. And it is the business of the Judges so to construe the
Act as to suppress the mischief and advance the remedy.” Ap-
plying Blackstone to the said situation we sce

First.—*The old law.” (Renton, p. 306.) “At common law,
when the king became seised of any estate of freehold or in-
heritance by inquest of office, the party aggrieved could have
no traverse of the inquest, but had to proceed by petition of
right, or in some cases, including chattels real, and higher
a procedure which in either

interests, by monstrans de droit
case put him in the position of a plaintiff who had to make out
his title affirmatively. This rule, of course, governed the
case of inquisitions in lunacy, since by the Statute de Praerog-
ativa Regis (17 Edw. I1. ec. 9-10) embodying the prineiple of
the common law, the Crown was entitled to the custody of the
lands of a lunatie.”

Second.—“The mischief.” “The party aggricved eould have
no traverse of the inquest, but had to proeced by petition of
right, or in come cases including chattels real, and higher inter-
ests, by monstrans de droit—-a procedure which in either case
put him in the position of a plaintiff who had to make out his
title affirmatively.” (Supra Renton.) Tastly, the remedy by
petition, or monstrans de droit, was found to be inconvenient.

Third—“The vemedy.”” “The statute 34 Edw. 11, e 14
(supra), provided that in certain eazes the party aggrieved
might traverse the ingnest, after office found: and by the statute
36 Edw. TTI. c. 13, a geueral vight was given to traverse in-
quests of office taken before escheators.  This right was extended
to Commissioners in Lanacy by the statute 2 and 3 Edw. VL e
8, sec. 6, which enacted that if any person should be untruly
found lunatic or idiot, every person aggrieved by sunch finding
should have a right to traverse at his pleasure, and should have
the like remedy and advantage as in other cases of traverse upon
untrue inquisitions or offices found.”

Fourth.—“And it is the business of the Judges so to construe
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x

o . P as
el the Act as to suppress the inischief and advance the remedy.
g3 : - . . , . )

! Nothing could be plainer than what “the business of the

2.

Judges” was in this matter. Renton observes “Prima facle,

T‘; and apart from authority, this <tatute would appear to confer

é a right of traverse on the conditions which it indicates, viz., ;
i that there should be an untrue finding, and that the applica- "
;; : tion should be made by a party agerieved by it. in the clearest

% and strongest terms.”

% Now let ns see how the Judges procesded to attend to their ;
% “husiness so to construe the Act as to suppress the mischief and

t advance the remedy.”  With the solitary honorable exception

1’ of Tord Tardwicke, in the solitary recorded case re Gervaise

iy i .
T TTeely in 1748 ; thronghont more than a hundred yeavs, down to

1852, and the enlightened advent of Tord St. Leonavds, and
his enlightened opinion re¢ Cumming 1852, there is mnot one

ge who did his dnty as laid down by Blackstone,

ks

solitary Jud
and construed the Act =0 as fo suppress the mischief and ad-

vance the remedy.
The above astounding state of affairs grew out of a desire
upon the part of the parties traversing, or rather desiring to
: traverse, to stand well with the Court in order to be awarded

SRR costs.

: The said partics thercfore supinely requested permission to
traverse—in order not to irrvitate the Court by acting inde-
pendently of it, under the said statute, and traversing in their
f own right, as was done in the case of Gervaise Heely (supra).
The Courts, in said cases, instead of vegarding the said statute
usurped an authority which, by implication, was cmphatically
withheld from theni, to wit.—The Courts instead of granting
the request to traverse “to cvery person aggerieved by such find-
ing,” presumed to exercise jurisdiction over the =aid application
and presumed to withhold the said request at pleasure. In so
doing the Courts ran foul of the two following rules for the

constructing of statutes laid down by DBlackstone, to wit.—
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Blackstone says (p. 55) “h Statutes against frands are io be
liberally and beneficially expounded. This may seem a contra-
diction to the Jast rule”™; (48, Penal statutes must be construed
strictly.”  Blackstone, p. 54) ~most statuies against frauds be-
ing in thetr consequenees penal. But this difference is here to
be taken: where the statute acts upon the offender, and indiets
a penalty, as the pillory or a fine, it 18 then to be taken strietly
but when the statute aets upon the offence, by setting aside the
fraudulent transacrion, heve 111 to be construed lib :Hy."
And Blackstone (po 56) <60 A xzw\'ing;, totally repugnant to
the Aet, s void” Tt should not requive much

the body of
Courts to construoe o statute that

Hberality upon the part of
enacts that “If any person, should be wntraly fonnd lunatie ov
idiot, cvery person agerieved "i>,\' such findirg shonld have a
right t traverse af his pleasure,” into meaning that “if any per-
son should be untruly found Imm!:iv or idiot, every person ag-
we a right {o traverse af his

a

grieved by such finding shonld e
pleasure.”

Furthermore. Tt should be remembered that the ancient case
far back as 1748, had established the

of Gervaise IHeely so :
Bag Offica

precedent that o traverse conld be filed in the Petty
without the assent of the lnnatie or the leave of the Conrte In
disregarding the <aid precedent the Conrts hroke ;mmlmi' rule
laid down hy Blackstone, to wit { Blackstone, p. 33),
establizhed rule to abide by fornier prm‘(*dvnf:, where fh(‘e game
the seale of

s an

points come again in litigation: as well 1o keey

justice even and steadv, and not linble to waver with every new
Judge’s opinion; as also beeanse the law in that case being

s‘wl;(%mn]'y (Ioclm'm{ ard deternined, what before was nneertain,

and perhaps indifferent, is now hecome a permanent rule which
it is not in the bhreast of any subscquent Judge to alter or vary

from according to his private sentiments: he being sworn to

determine, not according to his own private judgment, but ae-

cording to the known laws and enstoms of the land; not dele-
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gated to pronounce a new law, but to maintain and expound
the old one.”

Furthermore. If any possible doubt could by any possibility
have erept into the mind of the court as to just what was meant
bv the words: “If any person should be untruly found Innatic
or idiot, every person aggricved by such finding should have a
right to traverse at his pleasure.” Blackstone could have en-
lightened him where he says: “Statutes against frauds are to be
liberally and beneficially expounded.” And again: “When the
Statute acts upon the offence by setting aside the fraudulent
transaction, here it is to be construed liberally.”” (Blackstone
p- 55.)  That is to say that if any person should be nntruly
found lunatic or idiot, every person agerieved by such finding
should have a right to traverse at his pleasure for the purpose
of setting aside the fraudulent transaction.

Furthermore. The saving which the courts nsurped to them-
selves in the construing of the said Statute. namelv, as to the
diseretionary right of the eourt to refuse a request to traverse
upon the usurped diseretionary rvight of the conrt, to usurp the
powers of the jury and improperly substitute itself therefor,
and sit in judgment npon the question as to whether the person
agerieved was agerieved, as well as upon the question as to
whether the person untruly found lunatie or idiot was untruly
found lunatic or idiot, such a saving which the eourts usurped
to themseclves in the construing of the said Statute was void
on its face according to Blackstone who says: “A saving totally
(Supra.) There

2

repugnant to the body of the Act, is void
can be no possible doubt as to the said saving being totally re-
pugnanut to the body of the Aect, for the said Act goes on to
say “and should have the like remedy and advantage as in other
cases upon traverse upon untrue inquisitions or offices found.”
(Renton, supra.) In “other cases” a general right was given to
traverse inquests of office taken before escheators. To have
attempted to usurp the said saving and thereby improperly sub-
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stitute itself for the jury in the said “other cases” the court
would have run foul of Blackstone again. (Page 787.) “In
Magna Charta it (the trial by jury) is more than onee insisted

‘on as the principal bulwark of our liberties; but especially by

chapter 29, that no freeman shall be hurt in either his person
or property; ‘nist per legale judicium parium sworum vel per
legem terrw.”

Such a degeneration in law and liberty as the above brief
sketeh of the English Lunacy Laws of the 19th century exhibits,
when placed beside those which obfained before that alleged
enlightened era, such a degeneration tu liberty and law requires
some explanation. The latter is not far to seek. Tt is an-
swered by the familiar adage, “History repeats itself.”

To support the contention we append a list of English Stat-

given m the

e

utes from William the Conqueror, to Clromwell
Appendix, which parvallel for illegality and tyranny the degen-
erate Statutes aforcsaid of Victoria and is as grossly repug-
nant as are the latter, to the provisions to Magna Charta.

Discussion ov Ancrent Encrrsit CHARTERS AND STATUTES.®

(Showing how what was a mere benevolence on the part of
the vassals towards the lord, came in time to be demanded by
the latter as a right and the tyranny resnlting therefrom.

Chase’s Blackstone edition of 1882, p. 257.)

In the nineteenth century Parliament assumed the tyrannical
role above exerciscd by the Kings and fendal Lords, and what
had been for ages demanded as a right by all free Englishmen,
and what had been sceured to all free Englishmenn for ages by
the Common law and later by Magna Charta, as the condition
precedent before a man could be deprived of liberty or prop-
erty—namely—trial by a jury of his peers; (Blackstone says

*In appendix.
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p. 1023, “The teial by jury, or the connfry per patriam, is also
that trial by the peers of every Englishman, which as the grand
bubwark of Lis libertics, is sccured to him by the great Charter:
Dullus Hber homo capialur vel Tmprisonalur, aul caxulet, aut
aliquo modo destrualur nz's/, per degale  judicium parium
suorum vel per legem /c;m ).

This 111@11411“11)1(‘ solernn condition precedent before aman
could be deprived of Tife, Tiberv, or property, was universally
s0 precedent a condition

regarded as so frrefrangible, so solemm,
liberty or prop-

before an Englishinan could be deprived of life,
erty, that the law did not allow said Englishan any choice in
the matter but said that the said solemn formslity of a trial by
his peers must precede an adjudication upon the life, liberty
or property of a free Englisluuan whether the said Iinglishman
desived to dispense, for any reason, with the aforesaid solemn
formality of a trial by bis peers ov not. For example, Parlia-
ment, by the Aet 16 and 17 Viet. e. 70 (Renton, supra), first
dared to insinuate the thin edee of a knife which was destined
later to totally cut the rlmﬂn of said irrefrangible solenmn condi-
tion precedent before a free Englishiman could be deprived of
life, liberty or m'\porf\'——‘m wit, a reial by a jury of his peers.
The zaid thin edge of the said knife consisting in making it
optional with an alleged Tnnatic whether or not he should have
a trial by jury before risking his liberty and property on an
adjudiction of insanity.  I'nrethermore, Parliament, grown
bolder, dared further to insinnate the edge of said knife by de-
elaving 1n the Lunacy Aects of 1890 and 1891 (53 Viet. e. 5, and
54 and 55 Vict. ¢. 65 (Renton, supra) that trial by jury before
a man could be deprived of liberty or property, which before
was a right, had, by this same law, become a mere benevolence
upon the part of the court; dependent. in turn upon the say so
of the medical man in charge of the wmadhouse, having the said
alleged lnmatic in durance, and consequently that said benevo-
lence might be withheld at the diseretion of the court; thereby

i
;
i
X
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eompletely cutting the throu the waid irrefrangible, solemn
condition precedent hefore an Fuglishman eonld he deprived
of Tiberty or property, to wit, a trial by oa jury of s peers.

[ Instance of Nings sivking distasteful elausces in ehariers or
breaking through theny, Chase’s Blackstone, p. 258.7 |
The instances recorded nuder said title, of kings and nobles,
or kings alone, as the case might he, plaving hide and seck
through loop-holes in Magna Charta and other charters with
the objeet of dndging the provisions in said charters which pro-

teeted the rights of free Fnglishuen vegarding “\ids,” ete., are
perfeetly paralleled by Parlianent in the nineteenth contury

AN

as Imstanced by its subrerfuges and tricks o deprive Englishmen
of the benefits of the gnavantees in Magna Charta aforesaid,
of trial by jury before a man could be deprived of liberty or
property.  “Sinking distasteful clauses in charters” is amply
exemplified by the Acts 16 and 17 Viet, e, 70, (supra,) and the
Lunacy Acts of 1890 and 1801, (supray The fivst partially
sinking the distastefnl clanse. trial by jnry, hefore un alleged
lanatic can be deprived of liberty or property, by making said
frial-by-jury-right ()p ional with the alleged Tunatic. The sce-
ond fofally sivking the said distastelnl clanse, fl‘i‘li-b\'*ill'\'—
right, by makmg; it optional with the convt. Said “breaking
through™ is amply vx(‘ml')liﬁml by the erafty aetion of Parlia-
ment, Renton, p. 292, (supra.) “Wherever the Judge in Lunacy
orders an inquisition before a jury be way by his order divect
an issne to be tricd in the Hig:h Conrt.’-—which, while not
daring openly to do away with the de jure vight o raverse
an inquisition in lunacy, slvly <>:1d(’,:xv<n's seorerly to do away
with it by enacting—(Renton, p. 815, supra), “A traverse of a
verdict upon an issue in the igh Court shall not be allowed.”

(Instance of the King and Parliament couspiring to pluck
female wards, Cs B., p. 260.)

Again, Parliament conspired by its Lunacy Aet, 16 and 17
Viet. ¢. 70 and the Lunacy Acts of 1800 and 1891, (supra.) to
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pluck male and female wards in lunacy, by unconstitutionally
depriving them of their property, after having unconstitution-
ally deprived them of their liberty, and turuing the conduct
of said property, over to a committee of the Estate, who is paid
a commission for his work of handling the profits thereof. The f
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-{ deprivation of a person of liberty or property, without the inter- l
5 ventioa of a jury, being contrary to Magna Charta, and there- 5
i' : fore unconstitutional.

§ (Showing that Magna Charta itself was a nere feudal com-
j ‘ promise on the broader charter of Henry I, which was again
R a mere feudal compromise on the equitable and popular laws
}: L of Edward The Confessor, founded on Alfred The Great’s
B Dome Book, Chase’s Blackstone, pp. 260-261-248). The Lu-
*; nacy Acts of 1890-1891 (supra,) were an emasculation of the
;; Act 16 and 17 Viet. e. 70, (supra). Which was again an
*f emasceulation of the Ancient Lunacy procedure—prevailing up
’15 to said Act’s passage—founded on the provisions of Magna
i Charta guaranteeing trial by jury to all free Tnglishmen, when
% ; the question of depriving them of liberty or property was at
i issue. \

j‘ (Instance of a feudal custom running counter to Magna
g Charta, Chase’s Blackstone, p. 261).

" All the Lunacy legislation from the Act 16 and 17, Viet. c.
? 70, and after, run counter to Magna Charta in that they fail to
L ‘ provide as a condition precedent, trial by a jury of his peers of
‘ every Englishman whose liberty or property is at issue.

; (Instance of the Crown taking advantage of said custom, in
, itself contrary to Magna Charta, to rob its subjects through
k| “False inquisitions,” Chase’s Blackstone, pp. 261-262).

! False inquisitions again crop up in the nineteenth century

o

only too frequently, whenever a false inquisition in lunacy takes

placo.
To again quote from Blackstone, pp. 261-262, “In order to
ascertain the profits that arose to the Crown by these first, fruits
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of tenure, and to grant the heir his livery, the ifineran Justices,
or justices e eyre, had it formerly in charge to make mquisi-
tion concerning them by a jury of the Conuty, commonly ealled
an wnquisileo post morlem ; whicl was instituted to inquire (at
the death of any man of fortune), the value of his estate, the
tenare by which 1t was holden, and who aud of what age his
heir was;  thereby to ascertain the relicl and value of the
primer seizin, or the wavdship and livery aceruing to the King
thereupon. X manuer of proceeding that came in process of
time to be greatly abused, and at length an intolerable griev-
ance, it being one of the prineipal aceusations against Kmpson
and Dudley, the wicked engines of Henry VI, that by eolour
of false nquisitions they eompelled many persons to sne ont
livery from the Crown, who by no wmeans were tenants there
unto.  And afterwards 2 court of wards and liveries was
erccted, for condueting the same inquiries in a more solenmm
and legal manner.”

The pernsal of the above will strike the observer, who hap-
peus to be in a position to know, as a remarkable, so to speak,
prophesy upon the part of Blackstone, anent modern lunacy
procedure, not only in England but in New York. The indiet-
ment Blackstone here makes against inquisitio post mortem,
for fraud, robbery, and genceral injnstice and illegality, perfectly
fits all and sundey inquisitio de lunalico inquirendo in the
state of New York, and, presumably their name is legion, where,
as in plaintif’s case in the proceedings nuder satd head in New
York, in 1899, the plaiutiff. while within the jurisdiction of
the Court. and while within the custody of the agents of the
other side, is tried as aforesaid in absentia. and condemned
without the jury’s ever laying cyes on him; although the ex
perts in the employ of the other side, swore that he was too ill
to be brought to court, when—upon re-examization—that ques-
tion arose; and although plaintiff was not represented at the
said hcaring by counsel or otherwise; and where therefore, as

S
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in plaintiff’s case, the defendant is condemmued without an op-
portunity to appear and be heard, the lack of such opportunity,
we shall show in due course, is a jurisdictional defect.

A further perusal, of the above citation from Blackstone, will
strike (he observer with the striking similarity of the details
in the said inguisilio post mortem, and those in the said inqui-
sitio de lunatico inquirendo. For example; Said nquisilio post
morlem, was instituted “at the death of any man of fortune,”
said inquisitio de lunalico inquirendo, is institnted at the cieil
death of any man of fortune. A verdiet of insanity rendering
its recipiont eiviliter mortuus, or civilly, dead.

Said inquisitio post mortem was instituted “to inquire the
valne of the defunet’s estate.”  Said inquisilio de Tunatico in-
quirendo is institnted to inquire the value of the (eivilly) de-
funet’s estafe.

Said inquisitio post moriem was instituted “to inquire who
and of what age the defunet’s heir was.”  Said inquisitio de
lunatico inquirendo, is instituted to inquire who, and of what
age the (eivilly) defunet’s heir is, if he has one, and who are
the (eivilly) defunet’s next of kin.

A still further perusal of Blackstone’s sirietures upon the
sald enguisitio post moriem, will prove how strikingly said
strictures apply to said enquisitio de lunalico inquirendo.

FFor example,—Blackstone says, “A manner of procceding that
came in process of time, to be greatly abused, and at length an
intolerable grievance, it being one of the principal accusations
against Itimpson and Dudley, the wicked engines of 1lenry VI,
that by colonr of false inquisitions, they compelled many persons
to suc out livery from the Crown, who by no means were tenants
thereunto.”

Coneerning said inquisitio de lunalico inqiirendo, in New
York state it may truthfully be said, that thev are “A man-
ner of proceeding that came in process of iime 1o be greatly

abused. and at length an intolerable erievence, that by eolour
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ol false fuquisitions, they compelled many persons to sue out”
deltvery from false tmprisonment, and a false charge of lunacy
or ineompeteney, by mweans of a habeas corpus; or delivery of
their property from the hands of a fulse dy alleped comniittoe of
the person ‘m] estate, illegally appointed.

Blackstone <>,<m(,hnlos his said sirietures upon said inquisitio
post mortemn thus, “Aud afterwards, a court of wards and liv-
eries was crected, for ('()mhl(f(‘ing the same inquiries in a more
solemn and legal manner,

Is it too mueh to hope that, in time, the ruling of the Su-
preme Court of the United States,—that notice and oppor-
funity ro appear personally and be heard ave jurisdietional, and
that their absence renders any procecding null and void,——is
it foo much to hope that all and sundry of the Supreme Courts
of New York together with the Court of Appeals of that state,
will aceept said Federal ruling; when, of a certainty, the happy
result foretold—so to speak—in Blackstone’s —so  to speak—
prophecy will surely and inevitably come fo pass concerning
mquisitio de lunalico teguirendo; and one may say of them in
the furure as he said of wnquisilio post morlem in the past,
rulings weve vecognized “for condneting the same inquiries in
@ more solemm and Tegal manner ¥

(Instance of  Kings and Lind-lords thisregarding  charter,
Chase’s Blackstone, pp. 262-263

Parlinment disvegards Magna Chavta wherever in its Lunacy
Aet 16 and 17 Viet. e. 70 and h(* damaesy Aets of 1890 and
ISOT (supra) it permits the deprivation of a nerson’s liberty or
propeviy without the intervention of a jury.

(Instance of the King and Parliament ta iking a handle to
worle oppression from an awbiouity of phrase iy lenry TTPs
Charter, out of which Henrey TTL Wimself made a good
thing, Chase’s Blackstone, Pp. 263-264).

For “King and Parlimuent™ vead Lord Chaneellors (with this

saving exception that there is no hint of their liaving done <o for

T
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sinister reasons) in the case of the erroneous rulings of Lord
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Bt Chancellors for a Jong period up to the advent of FLord St

. Leonards (Lo CO) inove Cumming (page supra) on the de
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e jure vight of traverse. Furthermore, for =King and Parlia

at

»“' : an . . - N . . ~ .
U ment” read—and this tinme without the saviag exeeption the

»
o

there is no hing of their having done =0 for sinister reasons—

LN for *“King and Parliament” read owners of private mad-houses,

®;

medical men who make it a profession to declare all men insanc

who are brought before theni, and fawvers who make it part of

Shehrbr N

their profession to have deelared insane all men whom theiv

o

T

elents desive to be constdered and incareerared as such.  The

e b s

above gentry, not content with “taking a handle”™ to work op-
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ywession from an ambieuity of phrase wherever found, Lave the
guit ]

Ea e weE p

effrontery 1o actually ereate “ambignity of phrase” n order to

it

inerense the muniber of their unfortunate viethns of both sexes,

Zus

it

as well as to hide the tracks of theiv nefarious wets by befogging

the public.  All of whieh is most clearly shown in the chicanery

e g a

of the laws disenssed supra.
(Showing how Kings abused their prerogative until national
clamor forced Magna Chavta: whereupon the succeeding king,
ITenry ITI, made a new Charter, sinking in his Charter the
salutary elanse in Magna Charta.  Chase’s Blackstone, pp. 266- J

267.)

This is not the only instance in ISnglish history where an

abuse has raised a national clanonr and wpon the heels of the
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! § suppression, or supposed suppression, of which abuse, it has
} cither rc-appeared, or another abuse equally flagrant has sneaked
; into being under cover of the suppression or =upposed suppres-
sion of the first abuse; ride the national eclamour avonsed by the
3 bratalities to patients, at the hands of mad-house kecpers, Ren- ‘
4 fon, pp. T0-T5 (supra) where the bruralities were rendered more
- difienit. of accomplishment by the various Aets therein men-
f o tioped, but under cover of which the owners of mad-houses, faw-
5 ; yers and medical men, making money out of having parties des
X
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clared insane, conspired to kill the provision of trial by jury,
before said parties could be deprived of their liberty on the
charge of Tunacy, and did svecessfully kill jury trial by the Act
16 and 17 Viet. ¢. 70 (supra).

(Showing that the feudal abuses in KEngland after Magna
Charta and in spite thercof, were such that they required the
sword of o Cromwell to destroy. (s B pp. 267-268-269.)

A perusal of the above will Tnipress the veader with the strik-
g similarity in the abuses nnder modew lunacy legislation not
only i England but, as a comparison of that state’s Lunacy
Laws with those of Ingland will prove, in New York, and the
abuses Blackstone laments as eropping up ander the old feudal
constitution of England before Cromwell got at it and cut 1t
into shape.  Blackstone says: “For the present I have only to
Knight-service, or personal

observe, that by the degencrating of
military duty, into eseuage, or pecuniary asscssments, all the
advantages (either promised or real), of the feudal constitution
were destroved.”  One might say that for the present, T have
ouly to observe that by the degencrating of Tnglish and New
York legal procednre in lunaey, fromn constitutional proecedure,
in whieh the alleged Tunatic had notice and an opportunity to be
heard, before a jury of his peers, info a purelv nneonstitutional
and e parle procedure, mitiated by a summary and =ceret, pro-
cess of avrest——by a purely nneonstitutional process of arrest,
without either notice or opportunity to appear personally and be
heard in defense of his rights, and followed by condemnation
by 1 Judge who never sces the alleged Innatie, and again later,
if procecdings de lunalico {nquirendo ave instituted, by eon-
demmation to probably life imprisomnent, and total loss of prop-
erty and civil vights; by a jury in a proceeding IN ABSENTIA.

Blackstone next says, “Tnstead of forming a national militia
composed of barons, knights and gentlemen, hound by their
interest, their honour, and their oaths, to defend their King

and Country, the whole of this system of tennre now tended
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to nothing else, but a wretched means of raising money to pay
an army of occasional mercenaries,”

One might, without hyperbole, say thai instead of forming a
legal and scientific militia, composed of Tawyvers hound by their
oaths,—T do hereby solemmly swear (or affirm) that T will sup-
port the Constitution of the United States, and the Constitution
of the State of New York, and that T will faithfully discharee
the duties of the office of attorney, and counszcllor at law, ae
cording to the best of my abiliry™=nd physicians bound hy
tlie esprit de corps of their profession, and by the demand of
Scicnce to heal, instead of condenmning to a living death, worse
than death, parties submitted to their professional offices. the
whole of this system of English and New York Tunaey practiee
both at the hands of Legal practitioners and of Medieal practition-
ers, in lnnuey, now tends to nothing else but a wretehed means
of raising money, bv being paid by parties wishing to incarveerate
for Hfe, a sane man or womau, on a false chavge of lunaey or in-
compeiency, from spite or a desire to obtain poessession of his or
her praperty, or both, the whole of this svstem of English and
New York lunacy practice, both at the hands of Legal practi-
tioners, and at the hands of Medical practitioners, in Iunaey,
now tends to nothing clse but a wretched means of raising
moncy, by being paid by said parties, to achieve sald parties’
fan army of oecasional meree-

¢

nefarions ends, by being paid as
naries.”’

Blackstone next says, “In the mean time the families of all
our nobility and gentry, groancd under the intolerable burthens
which (in consequenco of the fiction adopted after the Con
quest), were introduced aud laid upon rhem by the subtlety and
finesse of the Norman lawyers.”

One might say that in the mean time in Kneland, the families
of all the nobility and gentry, as well as all the families of the
plain people, and that in the meantiine the families of all

millionaries, as well as the families of all the people residing
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i or having the misfortune to visit New Yovk State, were in
danger of speuding the residue of their natural lives in groaning
ima mad-house, inmisery and poverty, under the intolerable
burden of false tmprisonment, upon a false charge of lunavy,
trumped up by hostile or avaricions relatives or both, which
(i congequence of the legal fietions In Innaey procedure adopted

New York, after the Conquest of the New York legislature
by the gold of mad-hovse propricters), were introduced and
latd npon them by the subtlety and finesse of the New York
fawyers.

Blackstone next savs: “For, besides the sentages to which
they were lable in defeet of personal attendance, which how-
ever were assessed by themsclves in Parliament; they might
be called upon by the Kiug or lord paramount for aids, when-
ever his eldest son was to be knighted or his eldest daughter
married ; not to forget the ransom of his own person.  The
heir, on the death of his ancestor, if of full age. was plundered
of the first emoluments arising from his inheritance, by way
of relief, and primer seizing and if nnder age, of the whole of
Lis estate during infaney.  And then, as Siv Thomas Smith very
feclingly complaing, *“When he canie to his own, affer he was
out of wardship, liis woods decayed, house fallen down, stock
wasted aud gone, lands let forth and ploughed to be bzm'cu’
to reduce him still favther, he was vet to pay lalf @ year’s profi
as a fine for sning out his Hvery; and also the price or Vahm
of his marriage, if he refused sueh wife as his lord and gnardian
had bartered for, and imposed upon him; or fwice that value
if he marrvied avother woman.  Add to this, the nntimely and
expensive honor of knightlivod, to make his poverty more com-
pletely splendid. And when by these deductions his fortune
was so shattered and ruined that perhaps he was obliged to sell
his patrimony, he had not even that poor privilege allowed him,

A

withont paying an exorbitant fine for a license of alienation.

slavery so complicated and so extensive s this, called alond for
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a remedy in a nation that boasted of its freedom.” Plaintiff
might, as well as Sir Thomas Smith, very feclingly complain
that when he came to his own home, after he had been for-
tunate cnough to escape out of wardship to the ————— [lospital,
he formd his woods decayed, house not yet fallen down but be-
ginning to, stock wasted and gone, lands let. forth and ploughed
to be barren, and to reduce him still further, he was vet to pay
the fees of an army of lawyers and phivsicians, whom he was
forced from his calamifous cirenstances ro employ, to aid in
reinstating him in his eivil rights at his trial on a false charge
of insanity.

We may well conelude with Blackstone thar ©\ slavery so
complicated, and so extensive ax thix, called aloud for a remedy
in a nation that boasted of its freedom.™

Modern Tunacy legislation, not only in England but in many
of the States of the United States, rotally ignores the absolute
rights of individuals, as well as the absolute right to trial by
jury, before being deprived of liberty, or property.

It is therefore apropos to draw attention to what Blackstone
says on those two important topies.

Discusstiox o THE Dicest or BLAacksToNE 0N T1IHE ABSOLUTE

RicaTs 0o INDIVIDUATLS.

“Though sometimes a little impaired by the ferocity of the
times” is a criticism of Blackstone on the lawlessness of the
alleged legal proceedings against alleged lunatics in the 19th
and 20th centuries in England, New York State, and far too
as we shall in due

many cther States of the United States
time prove. Let us now recapitulate some of the more prom-
inent points promulgated by Blackstone pertaining to the ab-
solute rights of individuals.

First.—DBlackstone says: “It is an established rule to abide
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by formed precedents. * % % Yot this rule admits of ex-
ception, where the former determination is most evidently con-
trary to reason, much more if it be clearly confrary to the

X a0 o

Divine faw. And hence it is that onr lawyvers are
with justice so copious in their encominms on the reason of the
common law, that they tell ns that the Taw is the perfeetion of
reason, that it always intends to conform thereto, and that
what is not reason is not law.”  What could he more contrary
o reason, to xay nothing of the Divine law, than to deprive
a person of liberty and property, perchance of life, om a pos-
sibly trumped up chavge of insanity, trumped up by hostile or
avaricious relatives, or both, who wish to put said party out of
the way, in order that they may be rid of his company and
possessed of his property ¢ That sneh a supposition is not far-
fetched the slightest newspaper-reading, the slightest following
of the affairs of the times as reflected in the press and courts
of justice will prove. The safeguards which the law for cen-
turies has thrown around the absolute rights of individuals
are the result of thousands of years’ experience of humnan nature
and the weaknesses and viees thercof.  As we have said else-
where the law expeets a man to do what he is tempted to do
when he has an opportunity to do it with hnpunity. By temp-
tation we mean o desive to do so strong shat the desire to do
right—in other words not to do-—is swept away. The law
thus being aware of human frailty endeavors to protect said
frailty frow itself and throw safeguards avound temptation
where other persons rights are concerned, which will make 1t
impossible, or practically so, for a sane man of scnse to d‘o
wrong no matter what the temptation, where other people’s
rights are concerned.

Such has been and such is, the attitude of the law in all
civilized countries under the sun where erime is coneerned.

Such iias been, but sad to say, no longer is, <ave in a certamn
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number of States, of the United States whose proud privilege
16 18 to sce to it thai, by their Statutes, the Scealea of Justice
are as evenly balanced where Tunacy legislation is the question,
as they are in all eivilized countries where eriminal legislation
ig the question. Tn all other states and eowntries the law for
the nonee appears to be asleep. The law has apparently been
in a sound ¢leep for nearlv a liundrved years, or, to he exact,
for fifty odd vears, in England alone—to say nething of the vest
of the world—from 1853, when the Act 16 and 17 Viet e
70, first. administered o naveotie to Inglish justice, to date.
Where crime is concerned nothing could be fairer or more
equitable, than the safeenards the faw of all civilized countries
throws around the absolute vights of the aceused eriminal. By
what process of reasoning does it come to pass, that it is safer
in this day and generation for a man to be acrused of murder,
arson, theft, or what not, so be that it is strietly and unquali-
fledly eriminal and vile in ifs nature, how comes it to pass
nowadavs, that erime is safer than insanity 2 How is that result
obtained . Tlow is it got at? On the charge of the vilest
erimo the alleged eriminal is notified of the c¢harge, summarily
or otherwise, he is then allowed free and untrammeled aceess
to coungel, and, if too peor to employ counsel, the Taw presents
him with one.  Thereupon he has his day in court, protected
by all the Taws of evidence and procedure in the regular conrse
of justice, being confronted with the aceusation against him
and the witmess or wituesses thereto, and being allowed to
rebut their testimony and by hiz connsel eross examine them.
What on the other hand is the case with the unfortunate, law
abiding citizen, accused of insanity, or incompetency

With the honorable exception of the said States of the
United States, which give an alleged Tunatie or incompetent,
as fair a chanee for his liberiy and property as an alleged

o

eritninal, with the waid exceprion. no Country of the first class
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todav, gives he said alleged hinatie ar ineompetent, any show at
all for Bis liberty or property,

- Phe slleged honatic or tneompetent in said Countries, is suni-
marily arrested without the sliohiest warning, b nine eases
ont of ten, e does not even know that Le has been “oxamined”
as to hisosanitye by alleged experts therein: as fhe universal
rule anong alleged experts in msanity, among so-called “ox-
perts” in Tonacy, is to grosslv deceive the paviy they allegedlv
“examine.” and to lie to hing, ad choar im in CVOTV AWVAY possi-
Ble of the truth of their occupation and ervand.

Sometines they come u the guise of an oenlist,

Sometimes they come in the guise of gentlemen of leisuve.
who have no buziness on earth but (o amuse themselves, and
whese present pressing husiness s {o amuse the alloged Tunatie,

Sometimes they come as business men, with a business prop-

osition to advance and after a few convivial deinks, and o fow

j

|

|
such bogns husiness visite, elap thelr unsuspeeting vietin into
a mad-house cell.

i The shove ave a few of the tricks of the medieal frade ag
practiced by so-called experts in Iunacy.  Where the person
to be incavcerated, perchance for life, onoa false charge of

' Innacy, is of the opposite sex the proceedings are condueted

) rather differently. Here the wsual way ix to fmpose on the

Jady by introdneing the alleged expert in insanity as a “speeial-

ist” in any branch of medicine but insanity. However, this

! is not the only method, and the soctal habits of the vietin are
dragoonied into service and, if of a social turn, and given to

| entertaining, the alleged expert in insanity is introduced to
the satd female vietim as a distinguished soctal Tight front some
distant city, and an invitition to dinner is obtained for the said

: N N i Al wetl
social light by the party interested in incarcorating the said

fomale vietim, from the said female vietim, or she is invited
to meet said social light at the house of aomutual friend; at table.

o M M ¥ I ¥ “ 2}
Two meetings at dinner, or in a drawing room, or at a ball, are,
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under the law in New York State, for instance, quite suffi-
cient to allow the said distinguished social light to certify to the
hopeless lunacy or incompetency of the said female vietim.
The above procedure is practicable where the lady’s family phy-
sician happens—as is only too frequently the case—to hold on
the sly a certificate as an expert in lunaey granted only too read-
ilv. by the State Board of Lunacy, or State Commission in
Tunacx, or whatever the title may be, granted by it only too
readily as the vesult of a “pull”

The “pull” wav be either political, professional, or social.
11 a list of alleged experts in Innaey in any eity on ecarth
were published, it would show the majority of its experts in
himaey, more qualified as “experts” on the horse, as veterinary
surgeovs, than neurologists.  The above may sound like a wide
assertion.  Tet it be put to the proof. To resume. Tf the
female vietim’s family physician doesn’t happen to be on the
striet quiet, and for revenue only, an expert in lunacy, the
mefliod of working the game is to double the number of
“soctal lights” aforesaid, from a distant eity, avd the game is
won. After the alloged Tnnatic or incompetent of either sex has
been thus “examined” and thercapon summarily arrested and
haled to a mad-honse cell, perchance for life, he or she may
linger there in durance unspeakable for years  Tle most as-
suredly will Hinger there in durance vile provided only his estate
affords sufficient income, or capital, if it is desived to draw on
capital, by the party or parties having control of the alleged
himatic’s purse-strings, provided only he is rich enough to be
foreed 10 pay an annual mulet to the proprictor or proprietors of
the mad-house holding him a prisoner.

There are three ways in New York in which the alleged lu-
uatie may oblain his freedom. First~by a procedure de lu-
natico inquirendo before a sheriff’s jury.  In that event the al-
leged Tunatie must be morve fortunate than plaintitf was, or he

will not be able to get before that august body.
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If there s the least likeliliood of the alleged Tanatic’s de-
sring to go before said body, he will encounter sneh erafi as
plaintiff encountered i his trial in 1894, before a sheriff’s jury,

Second. By being fortunate cnough to communicate with the
outsides world in spite of the Cerberus-like vigilanee of mad-
house doctors, employees, and keepers. Under the rules of New
York madhouses, every letter that goes out from them must be
inspected by the authorities of said madhonses.  What chanee
has an alleged lunatic to communicate with counsel ?

Thivd —11 as fortnuate ax plaintiff he may escape.

Such being the working of modern hunacy legislation all over
the civilized world, with the atoresaid honovable exception of a
mere handful of the 48 States and Tervitories of this Union,
as will be shown hereafter, does not modern linaey legislation
run counter to Blackstone’s definition of law, does not modern
lunacy Taw run counter to reason, and does not Blackstone say
that what vuns counter 1o veasou is not law ?

Blackstone says foarther: “When a cnstom is actually proved
to exist the next inquiry is into the legality of it, for, if it is
not a good cusiony, it ought to be vo longer used; ‘Malus usus
abolendus cs’ is an established maxing of the law.”  Secing that
with the said honorable exception of the said handful of States
of the United States, seeing that with the sald exception, it is
now the world-wide custom in lanacy procedure to proceed as
above cutlined, and as above proved, in a path which 1s “not
law,” and as above proved to proceed as above outlived is not
good, and as Blackstone says: "Lt it is not a good customn it ought
to be no longer used, “malus usus abolendus est’ is an established
maxim of the law:” seeing all this should not the modern world
sav in regard to its custom in Lunacy Proecdure malus usus abo-
lendus est?  Blackstone further savs, “But customs must be
veasonable-—Tf they are not reasonable evidence of them will
be rejected.”

Seeing that the world-wide custom in Lunacy Procedure as
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above outlined and as above proved is proved to be not reason-
able, should not the modern world say with Blackstone evidenee
Blackstone says lastly in this conneetion,

ST,
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of 1t will be rejected £
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B “customs ought to be certain.” Seeing that the said world-wide

Ta il ‘ | . . R .
. eustont in Lamacy Procedure of eomniitting an alleged lunatic

x s
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i { or an alleged incompetent person, without the intervention of a
is therefore

#;
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jury, for an uncertain period——perchance for life

an uncertain eunstom, does it not fall short of Blackstone’s defi-

’ nition, “customs ought to be certain’ ¢
Blackstone further says: “By the absolute rights of individ-

nals we mean those which arve so in theiv prinary and strietest
sense 3 such as would belong to their persons merely in a state
f nature, and which every man is cntitled to enjoy, whether
out of society or in it.  For the prineipal aim of society is to |
proteet individuals in the enjoyment of those absolute rights,
which were vested in them by the tumutable Taws of nature.

e ’ # % % Tence it follows, that the first and primary end of
: human laws is to maintain and regulate these absolute rights

of individuals. Such rights as are social and velative result from,
and are posterior fo, the formation of States and societies, so

that to maintain and regulate these is clearly a subsequent con-

PELALR,

o t

¥ sideration. Aund therefore the principal view of human laws is, ‘
! L or onght alwayvs to he, fo explain, proteet, and enforee such ‘
fs Lo rights as are absolute, which in themselves are few and simple.

E’ : And then sneh vights as are velative, which, arising from a

: / rariety of conneetions, will be far more numerous and more

: : . complicated.  These will take up a greater spuce in any code

v ! of lTaws and henee may appear to be move attended to, though

‘ I noreality they ave not, than the rights of the foarmer kind.”

% , Sinee “it follows that the first and primayy end of Jonan

j ‘ \ laws 15 to maintain and rvegulate these abzolute rights of indi-

:" h vidnals” most surelv. aceording ro Blackstone, at least, should

the soid world-wide enstonr - Lunacy Procedure, whieh main-

L%

tains and regulates nothing but o nest of private madhouses

A8

7
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honeyeombing the civilized world, and rather badly as we shall
show, in due conrse, rather hadly reaulates them at that: most
surely, according to DBlackstone, at least, should the said world.
wide custom in lunacy Procedure he abolished.

Blackstone sayvs further: “The absolute vights of every Fug-
lishman, (which taken in a political and extensive sense, are
nsually called their Tiberties,™)  (are asserted) * Fivst by the
Great Charter of liberties which was obtained sword in hand
from King John.” (Note by editor of Chase’s Blackstone, “The
provision (of Magna Charta) which 1s of chief fmportance on
constitutional grounds, is that which guaranteed the protection
of life, Tiberty, and property, against arbitrary interference and
spoliation, and secured the observance of due legal methods of
procediive I procecdings against the eitizen. T is declaved that
o freeman shall be taken, or nmprisoued, desseized, or out-
Jawed, or exiled, or in any wanner injured, nor will we proceed
against him, nor send against hing, unless by the lawfol judg-
ment of his peers, or by the faw of the land,” trom this is deriv-
ed the provision iu the UL 8. Constitution that ‘no person shall
be deprived of life, liberty, or property, without due process of
faw " similar provisions have been embodied in the eonstitution
of the varions States.”) “Which charter eontained very few new
grants but, as Sir Edward Coke observes, was for the most
part, declaratory of the principal grounds of the fundamental laws
of England.  Afterwards by the Statute ealled confirinalio cart-
arum, wherehy the great charter is dirceted to be allowed as the
common law.”” If, as is said wbove, the ehief provision, on con-
stitutional grounds in Magna Charta, ix that which profected
liherty and property against arbitary inferference and spolia-
tion, and secured the observance of due legal methods of pro-
cedure In proceedings against the citizen, surely the said world-
wide customn in Lunaey Procedure which Tays wide open to
Sarbifrary interference and spoliation™ both Tiberty and property

a proved above, and repudiates in lolo and ab inilio. dne leenl
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methods of procedure in proceedings against the eitizen charged
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with lunacy or incomperency, surcly the =aid world-wide custom
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in Lunacy Procedure shonid be abolished.
Blackstone further savs: “Next by a wultiode of subsequent
(Siv Edward Coke, T think, reckons

25ty
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thirty-two) from the fivst ldward to Henrey the Fourth. Then
after a long inferval, by the Pelilion of Right which wuas a
Parliamentary declaration of the liberties of the people, assented
; to by King Charles the First in the beginning of his reign.”
} (Note by editor of Chase’s Blackstone.  “The Pelition of Fight

vias, inthe main, a redeelaration and reassertion of rights and

privileges already established and guaranteed, and contained
'; also provisions for the vedrvess of grievances whieh had grown up
sinee the adoption of Magna Charta and the varous confirmatory
| acts. % % The Petition provides wmong other things, ‘that
¥ freemen be lwmprisoned or detained only by the law

S : of the land, or by due process of law, and nor by rhe King's
{g special command, without any chavge” ™) F % % o these
g ( sneeceded the Bill of fights. ov deelavation delivered by the
3B ;" lords and commons to the Prince and Princess of Ovange, 13th
3 Iebruary, 1688; and afterwards enacted in Purfiament when

ok
P PR

A thev beeame King and Queen; “ % % and the act of Parlia-

i 3 v

) H . N . . . - . .

3 ! ment itzelf recognizes “all and singular the rights and liberfies
‘ IR asserted and claimed in the said declaration to be true, ancient
i N . . . . R . s

;e and indutlable vights of the people of thix kingdowm.” (Note hy

cditor of Chase’s Blackstone., “The Bill of Rights is of much
iniportance in the study of American constitutional history and
jurisprudence sinee a number of its provisions weve copied it
erally into the ', 8. Constitution and have also been embodied
in many of the State Constitutions.”) “Lastlv these liberties
were again asserted at the commencement of the present cen-
tury, in the Al of Seltlement, whereby the Crown was limited
to his present Majesty’s illustrions house: and some new pro-
visions were added at the same fortunate era, for better seeuring
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our relieion, laws, and liberty s which the Statute deelares 1o be
“the bivthright of the people * * % according to the aneiens
doctrine of the cornmon Iaw.” Seeing that the Common law bas
to fortifyv und support it the Petition of Right, the Bill of
Richt= and the Aet of Setilenment, to say nothine of Magna
Chartal the fivst providing, among other thing<, “that freemen
be inmisoned or detained only by the Taw of the Land or by due
process of law™: the sccond recognizing all and singular, the
richts and libertios maserted and claimed in ihe <aid declaration
to be tenes ancient, and indutianble vights of the neople™: the
third qooin asserting these liberties and deelaring them to be
“the birhright of the people ™ % % wecording to the ancient
doctrine of the Commonlaw™ : seciug that the Common law has
all this to support i, snvely the said \\'m'ld»\\'id(z customr in Lu-
nacy Procedure so vepuenant to “the ancient doctrine of the
Connion law™ in those conntries, at least, in which the Commeon

law prevails—or is alleged to prevail- in those eountries at

feast the =0 d repuenant euston should be abolished.

Blackstoue says turther: 1 The right of personal sceurity
consists i a person’s legal and nninterrupted enjovment of his
life, his Himbs, his body, his health and his reputation.”

I the Right of Personal Seeurity consists in a person’s legal
and wuinterripted enjoywent of bis life, his limbs, his body, lis
healeh, and his reputation” : and it the Right of Personal leerLy
i 50 hedged about by the Petition of Right—to say nothing of
anything else-"that no frecman zhall be imprisoned or detain-
ed without canse shown to which he may make answer according
to lave” s and if the Right of Property “consists in the free use
and enjoywment, wud disposal of all his acquisitions, without
any control or diminution; save only by due process of law™:
then have plamtiff’s Rights of Personal Seeurity, or Personal
Liberty, und of Private I’roperty becn grossly and outrageously
outraged.  As Blackstone says: “Of great importance to the pub-

lie is the preservation of this personal liberty. Soue

9
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have thonght that unjust attacks, even upon life or property, at
the arbifrary will of the magistrate, are less dangerous to the i

Commonwealth than sueh as are made upon the personal liberty
of the subject. To bereave a man of life, or by violenee to con-

) | fisente his estate without aceusation or trial, would be so gross
and notorions an act of despotism, as must at once convey the
3 1 alarm of tvranny throughout the whole kingdom; but confine-
S ment of the person, by seeretly hurrying him to gaol where his
sufferings ave unknown or forgotten, is a less publie, a less strik-
ing, and therefore 2 more dangerons engine of avbitrary govern-
ment.”’

Lastly in this connection Blackstone says: “Tn these several
articles consist the rights, or, as they are frequently termed, the
liberties of Englishmen : liberties more generally talked of thau

. thoroughly understood ; and yet highly necessary to be perfeet- .
f; Iv known and considered by every man of rank and property,
E? lest his ignorance of the points whereon they are founded should |
oo hurry him into faction and licentiousness on the one hand, or a ‘
3 . pusillanimous indifference and eriminal submission on the other.
B And we have scen that these rights consist primarily in the ‘
free enjoviment of persoual seenrity, of personal liberty, and of
private property.”

Concerning the right to trial by jury, Blackstone has this to ;

AR TS AN GRS
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k say: “Its establishment, however, and use in this island, of

iy what date soever it be, though for a time greatly impaired and

Serwredniy

shaken by the introduetion of the Norman trial by battle, was

always =0 highly esteemed and valued by the people, that no
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conquest, 1o change of government, could ever prevail to abolish

it.  Im Magna Charta it 1s more than once insisted on as the

B
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principal bulwark of our Tibertics ; but especially by chapter 29,
that "no freeman shall be hurt iu either his person or property,
i nisi-per-legale judicium parivim sworaine vel per legem Lerrae.” g
A privilege whieh s conched in almost the same words with that }

e of the FKmperor Conrvad, two hundred vears before: *Newmo bene-
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fictum swin perdal, wisi secundwm consuetudinent antecessorum
nostrorwm et per judicion parivm suorwm.  And it was ever
esteemed inall countries a privilege of the highest and most
beneficial naturve, * % % The frial by jury, or the country,
pov patriamis also that trial by the peers of every Englishman,
which as the grand bulwark of his Tiberties is secured to him by
the Great Charter s “wullus liber homo capiatur, rel imprisonetur,
aul caulel, aul aliquo modo destruatur, nist pev legale judicium
parium. suorum, vel per legem devre?

What “was always so highly esteemed and valued by the peo-
ple, thar no conguest, no change of government, could ever pre-
vail to abolish it,” to wit, trial by jury, the eraft aud chicanery
of Tawyers working in the interest of mad-house proprietors

have done.

Rhinehardt es. Sehuyler, 7 Tlinois, 473, (Dee. T. 18345.)

% #* * % ¥

%
P51k,

I cone now to eonsider the remaining hranch of the subjeet,
wherein it 1s insisted that the eighth seetion of the cighth artiele
of the Clonstitution has been violated, beeanse the former owner
of the land in controversy, was deprived of his “freehold” by a
suminary proceeding and sale by the anditor, without the jude-
nient of his peers, and against the law of the land. The elause
in the seetion referred to, is in the langnage of the correspond-
ing clanse in the twentv-ninth chapter of Magna Charta, and
reads as follows: *No freeman shall be imprisoned or disseized
of his frechold, liberties or privileges, or ontlawed or exiled, or
in any manner deprived of his life, herty, or property, but by
the judegment of his peers, or the Taw of the land.” Upon this
elanse it is gravely contended, that the Taws i question are un-
constitutional, beeanse the plaintiff in ervor has been disseized

of his “frechold”, without a trial by jury, and without jdement
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and execution, which they contend is the meaning of the words

“Iudgment of his peers,” and “law of the Tand.” In arvder (o give
a proper exposition to these words, it will be necessary 1o exun-
ine, and ascertain when, and under what eirenmstances Magua
Charta was obtained, and what meaning lus been adopred by the
judees and ancient Taw writers in Kneland, fron whenee it de-
rives 1ts origin.

L the tine of King John, and Wis son Henvy the Third, the
rigors of the feudal tenures were so warmly maintained and cn-
forced by the erown, that they oceasioned many insurrections
of the barons, who were the principal feudafories, whicl a
tast had this effect: that fivat, King John himscli, and afier-
wards hix son Henry, consented to the famons Magna Charta,
whieh has ever sinee been regarded as the foundation of the
liberty of Kunglishmen.  The following is in the original tagnage
of the twenty-ninth chapter of that famons nstrmnent: = Nullus
ltber hono capiatur, vel mprizsoneiur, ant dissetstatur de libero
tenemento suo, vel Hbertatibns, vel Hiberls consuetudinibus suls,
aut utlagetur, aut exulet, aut aliquo modo destruatur, Nee super
e Ibins, see super cutn mitternus, nisi per legale judicinm
parivn suorum, vel per legem terre; nulli vendemus, nulli ne-
cabimus, aut differcuins vecti vel justitiann;™ that iz, " no free-
man shall be arrested or imprisoned, or disseized of his own free
tenement or his libertios or his own free enstoms, or outlawed,
or exiled, ov inany manner ruined or destroyed ; nor will we
frawpie upon hin, nor will we condemn him, unless by the Taw-
ful judgment of his peers, or the law of the Jand ;1o roue will we
sells to none will we deny, or delay right and justice,™ My, Sulli-
van, i the second volhmme of his Jeetures, page 245, savs: ~The
words liber oo, in the ancient acts of parliament, is in general
rightly construed “frecholder,” and so i1 means here in the second
branel which prohibits diss¢izing; for none but o frecholder is
capable of being disseized, no others being said to have a seizin

in the land.” Lord Coke, in commenting npon the words, wdlus
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[iher Losno caplalir, col dmpirisonchir, savs that the aet extends
not onldy o prevent private persons, particularly the great men,
from arresting and fmprizoning the subjeets; but extends also,
fo those from whom, on secount of their extraordinary power,

1 damage mieht be apprehended, that s the king's

the
wainisterial officers, his coumeil and himself in person. “No
man.” e saves “should e taken™ ;s that Is, vestrained of his fib
crey, by petition or suggestion to the king or his council, unless
it be by presentment or indietment of good and lawful men,
where sueh deeds be done. Tor in that ease, 1t is per legale ju-
diviaie perdom - thongh an indietment found, or a presentient
made by woerand jury, in one sense, cannot properly be called
Juediciim, s inis not eonclusive, but the fact must afterwards
be teied by a petit juey of twelve good and Tawtul men.

The effeet of the Maugna Charta, whicl was in the nature of
a comsiitution or bill of rights, was fo Iinpose a limitation upon
the inproper oxercise of the king’s prevogative; and the objeets
inteuded 1o be seenred by this Truportant concession on the part
of the crown, have been elassed under six general heads:
I. To secure the personal libevty of the subject:
2. To preserve his landed property tfrom forfeituve;
A0 To defend i against unjust outlawry

4. To prevent nnjust banishment;

S0 o secnrve hin against all manner of destroetion; and

6. To resivier and vegulate eriminal prosecutions af suit of
the king, by seeuring to the subject a proper administration of
justice through the means of courts and juries, conformable to
the priveiples and usages of the common law, independent of the
will and caprice of the sovereign power,

Meo Sullivan, in the second volume of his lectures, 276, in
commenting upon the words, nee super cwm ihimus, nee super
ewsn snitlenius, nisi per legale Judictum pariwne suordm, aut

per legem terrae, observes that “from the words here being in
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the first person, they refer to the suit of the king: and relate not
only by the latter words, to a legal trial, as to marter and forw,
but also to a trial in a proper and legal conrt. The words
nee super ewm thimus belong 1o the king's beneh, where the <uits
of the king, the Placila coronae, ave propevly hamwlicd, and
where the king is always supposed to be preseut. The words
super cwm mitlemus, vefer to other courts sitting for the same
purposes, as justices of jail delivery, for instancee, under the
king’s commission, ete.

Chief Justice Ruflin says, i the claborate opinion delivered
by him in 1loke ». Henderson, 4 Dev. N. (0 R 15: *The law
of the land in bills of right does not merely nmican an aet or the
legislature, for that construetion would abrogate all vestviction
on legislative anthority. The ¢lause means that statutes which
would deprive a citizen of the vight of person or of property,
without a regular frial aceording to the conrse and usage of
the common law, would not be the Taw of the Tand in the scuse
of the Constitution. Judgment of hix peers, means reial hy a
jury of twelve good and lawful men according to the course
all(] usage of the common law.  Even in private siits the trial
by jury is preserved by the Constitution of the United Siates,
where the value in controversy exceeds the sun of Twenty
Dollars.”’

Ct. the words per legem terre “by the law of the land”™ as
used in Magna Charta in reference to this subject are understood
to mean “due process of faw” that ix] by fndictment or present-
ment of good and lawful men; and this, savs Sir Edward Coke,
is the true sense and o“posit,ion of these words.
505 2 Kent’s Com. 13, and note A,

2 (Coke’s Inst.

DIRCTUSSTION ON U, S, CONSTITUTION.
If the foregoing is correct, it follows that “the pt'im‘ilm} hul-
wark of our liberty”™ (Blackstoue, supra) trial by jiry ic as

sured to every citizen of the United States by Muu‘nn “harta
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which being part of the common law, by confirmatio cartarum

Ed. 1., at the time of the adoption of the United States Con-
stitution became pso faclo a part of the law of the United
States. Which Magna Charta savs: ““that no freeman shall be
hoet 1u cither his person or property ‘wisi per legale ju(]/(fium

2y

pariine suovune vel per legem terew. ” “The judgment of his

peers” and Cthe faw of the fand” ave in the aforesaid case, where

person or property ave at stake, synonvious tevms; for “the law
of the Tand™ was that person and property were 1111(1(*1' the pro-
teetion of “the prinetpal bulwark of our [iberties” nanely trial-
boejueys Vhe plivase “eel per legem Lerra’” has theretore not
only a cumudalive force and stands Tor “ct per legem terre™ bud
s convertible Hherewilh, as is conclusively proved by rhe lan-
guage iu the prototvpe of Magna Charta namely the Charta of
the Emperor Conrad two hundred years hefore, to-wit: *Nemo
benefichmn suum perdat, nisi seeundum antecessorim nostrorim
el per judicinm parinin sworum.” The words per fegem Lerra
“hy the Jaw of the land™ as used In Magna Charta in veference
fo this subject ave understood to mean “due process of law” thad

, by imdicrment or presentment of pood and lawtul men; and
thix says Sir Edward Coke, is the troe sense and exposition of
ihese words, 2 Coke’s Inst. 503 2 Kent’s Com. 13, and note b, Tt
follows thevefore that reial by jury is a coustitutional privilege
of any person whatever i the United States, who, for any reason
whatsoever s in danger of being “hurt in either his person or
property™ (¢f. Magna Charta supre). That the common law
ix part of the Taw of the United States is proved by the Seventh
Mmendient to the Constitution of the United Stafes. The said
Neventh amendment to wit: “ 1 In suits at common law, where
the value ar controversy shall exeeed twenty dollars, the rieht of
trial by jury shall be preserved s and no facl tried by a juey <hall
be otherwise re-examined in any court of the United States, than

LB'3

(r('(rm'(,ﬁn(/ to the vules at the common law*

*(‘f Mr. Chiet Justice Fuller in re Kemmler, and Mr. Chief Justice
Ruffin in Hoke ». Henderson, supra.
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Regarding the right to frial by jury where Tife, Tiberty, or

property ave concerned the Constitution of the {nited States
savs in Artiele TTL, Section 3. “The trial of all erimes, excepl
in eases of impeachent, shall he by jury: and suelr trial shall
be held in the State where the said erimes shall Tave heen eonns
mitted s bt when not ecommitted within any State, the trial shall
be at such piace or places as the Congress may, by Taw, have di-
recfed.”  And alto in the Sixth Amendient “In all eriminal
prosecutions the accused shall enjoy the vight to a speedy and
public trial, by an impartial jurey of the State and Distriet
wherein the erime shall have been committed, which Distric ‘
shall have been previously aseertained by Law, and to be inforn-
od of the nature and eanse of the acensation: to be confronted
with the witnesses against hiw: to have compulzory process
for obtaining wiinesses in his favour: and to have the
sssistunce of counsel for his defense.” The objeet in view of the
framers of the Constitntion was, evidently, the protection of the
life, liberty, and property of any person from forfeiture, loss,
or seizure without the intervention of the basic safeguard of
tife, liberty, and property, trial by jury.  No man of sense could
be so absurd as to presume to say that the aforesaid basie safe-
guard of civilization, trial by jury, was intended to be narvowed
down and exclusively limited in its benefieent scope to that com-
paratively small portion of the body politic known as eriminaly
and malefactors, or alleged eriminals and alleged malefactors.
No sane man conld presume to assert such a preposterous propo-
sition. A law-abiding ecitizen surely has as wmueh vieht to the
satd hasic safegnard of civilization, trial by jury, where his life,
liherty, or property is at issue as an alleced murderer, 1 pist or
burglar. That the liberty and property of a law abiding citizen
are in jeopardy, on a charge of Innacy or ineompetency, needs
no argument.  ITe loses eontrol of both npon convietion thereof.

That said party’s life is also endangered by a charee of Tunaev



-1

or Tneompeieney will be apparvent presently. The necessary 1m-
prizvonment in a barred cell, with the necessary vestrietion of free-
dom and exereize, which follow a convietion on the charge of
lmmey or dneompeteney, evidently endunger the health, and
therefore the lite, aud <uvely the dengtl of life, of the untfortu-
nate <o convieted,  Suppoze the only Torm of ontdoor exereise,
foicen before T tneavceration on a charee of Tunacey, has been
horse-haek exercige. Sneh exereise is at onee shut down, npon
tuprisontnent, neeessarilv, for fear of exeapes and 1t requires
no maedieal man to infer the deleterions effeet consequent upon
the =aid person’s health, from the total toss of o fuvorite and
only form of antdoor exercise,  Lustly, in this regard, the dan-
ger of death from o fractured skull, or fmm fractured vibs pene-
trating the vital organs, at the hands, feetr, or knces of keepers of
mad-lowses s far from ehimervieal. The datly papers, every now
and then, print eases of suspicions deaths in mad-houses, publie
and private, from fractuved skulls, or heoken ribs, or hoth, That
sald mvsterions deaths are never avenged by the ]:m' 15 nof
strange s sinee the party most Infevested in so doing is under
oronnd,

[ 1he foregoing propositions ave correct it follows fromn the
satd Avtiele TTE Seetion 2 and the said Rixth Amendment to th
Tited States Coustitution that “fpeial % % % by dupy™ and
the enjovment of “/he )'/'r/,/// to a speedy and public Trial. by an
tnpartial Joey™ shall not be constrned as Hmited in their scope
to alteged ertminals and felons, but that the virtuous seetion of
the commuimity has an equal vight fo the safeguards of life, Hber-
tv. and property which “teial % % by juey? and “the vight
to a speedy and poblic geial. by an tmpartial joey™ implv. Tt
follows that any person without distinetion of rice, colour,
honestvo ov lack of honesty, intelligenee, or Juck of intelligenee,
hiealth, or lack of health, wealth, or lack of wealth, sanity, or

Bl of saniry, competence, or Tack of competence, in jeopavdy

on any charge that entails loss of Tiberty or loss of property-—
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and felons, to the safeguards to life, liberty, and property which
“trial * % by Jury” and “the rvight to a speedy and public
triad, by an tmpartial jury” hmply.  Otherwise the TFourteenth
Awmendment to the United States Constitution wounld be contra-
vened, Tt says: “Seorion 10 Al persons born or naturalized in
the United Srates and subjeet o the jurisdiction thereof, aee
citizens of the United States, and of the State wherein they re-
side. No State shall make or enforee any law which shall abridee
the privileges or innmunities of eitizens of the United States: uor
shall anv State deprive any person of life, liberty, or properiy,
without due process of law, nor deny to any person within ifs

Jurisdiction, the equal protection of the Taws.”  “Trial #

by jury” and the enjovment of “the right to a speedy and publie
frial, by an impartial jury” are the “privileges” of alleged crimi-
nals, in jeopardy—in consequence of their alleged erimes—-of
life, liberty, or property, according to the aforesaid Article 117,
Section 2, and the aforesaid Sixth Amendment to the Tnited
States Constitution. Tf the said “privileges” of alleged eriminals
are denied to honest alleged Tunatics, and honest alleged incon-
petents in jeopardy—on a chavge of lunacy or incompeteney-—of
liberty or property; or to any person withont distinetion of
race, colour, honesty, or lack of honestv, intelligence, or Tack of
intelligence, health, or Tack of health, wealth, or lack of wealth,
sanity, or lack of sanity, competence, or Tack of competence, in
jeopardy—on anvy charge that entails Toss of liberty ov loss of
property-—of Tiberfy or property: such g proceeding does 7pso
facto “abridge the privileges” of alleged criminals in the case
of vaid honest alleged lumaties, and said honest alleged incompe-
tents, as well as in the ease of said any person, in contravention
of the aforesaid Fourteenth Amendment which save “No State
shall make or enforee anv law which shall abridge the pripileges
~—of citizens of the United States.” T is therefore nneonstifu-

. 1 . .
tional to “abridec the privileges” of alleged eviminals in the

of liberty or property, has an equal right, with alleged eriniinals
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case of said bonest alleged lunaties, and said houest alleged 1n-
competents, as well as in the ease of said any person. 1 is tl’nora-
fore unconstitutional to guaranice “T'rial * % % by jury/
and the enjovment of “the right to a speedy and pubh(t trial,
by an dmpavtial Jury,” wherever the liberty or property of an
alleged folon is at issue, and withhold them wherever the Tiberty
or property of a law-abiding eitizen, on a charge of lTnuaey or
incompetency, is at issuce; or whenever the liberty or property
of sard any person, on said any charge 1s at issuc.

If the above propositions are corvect it follows: (1) that
“Peial FoFF by jury” and the (‘nim’mmlt of “the right to
a speedy and publie trial, by an impartial jury” form part of the

“privileges™ of alleged lunaties and alleged incompetents in
jeopardy-—on o charge of lunacy or incompetency—ot liberty,
or property, as well as of said any person in jeopardy—on any
charge that entails Joss of liberty or loss of property——of
liberty, or property: (2) that so forming part they cannot be
abrideed,

Furthermore. To “abridge the privileges” of alleged erim-
mals i the case of said honest alleged Tanaties, and said honest
alleged  mmcomperents, and said any person, s ispo faclo to
create elass distinetion  fegal procedure i favonr of alleged
cviminals, and opposed to said honest alleged lunaties, and said
honest alleged incompetents, as well as opposed to any person
without distinetion of race, colour, honesty, or lack of honesty,
mtelligenee, or lack of inrelligenee, health, or lack of health,
wealth, or fack of wealth, sanity, or l:t(fk of sanity, competenee,
or Taek of competenee, In ](‘op;n'(l\'-w on any charge that entails
lossof Tiherty or Toss of property-— of liberty or property. Sneh
att absurd anomaly (pso faefo upsets an equal proteetion of the
lnws, and throws more profection of the laws around the rights
of an alleged eriminal than those of an honest alleged lunatic,
or an fonest alleged ineompetent, or those of said any person.

Such an absurd anomaly i« in diveet contravention of the Four-
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teenth Amendment to the United States Constitufion afore-
said, which says “Nar shall any State—deny to any person
within its jurisdietion the equal prolection of the laws” 1t is
therefore unconstitutionnl to ercate class distinetion, in legal
procedure, in favour of alleged eviminals and opposed to said
honest alleged Inuaties and said honest alleged incompetents,
and said Cawy person” Lt is therefore nnconstitntional o
cuarantee “the vight to a speedy and public trial, by an dm-
partial jury-—and to be informed of the natnve and cause of the
acetisation s to be confrouted with the witnesses against hini:
to have conipulzory process for obtaining witniesses in his favour;
and to have the assistanee of counsel Tor his defence™ wherever
the liberty or property of an alleged felon iz at issue, and
withhold it wherever the libevty or property of o law-abiding
eitizen, on a charge of Tunacy or ineompetencey, is al issue, or
wherever the berty or property of sald “any person,” o said
any charge, 18 at issuc.

Farthermore. It the above propositions arve correet we have
shown: (1) that tvial by Jury forms part of the privileges of
alleged Tumaties and alleged incompetents in jeopardv——on a
charge of Tunacy or incompeteney —of liberty, or properfy; as
well as of “any person” without distinetion of race, colonr.
honesty, or lack of honesty, intelligence, or lack of intellicenee,
health, or lack of health. wealth, or lack of wenlth, sanity, or
fack of sanity, competence, or Tack of competence, in jeop:
ardy-—on any charge that enfails loss of Tiberty or Toss of prop-
erty-—of Tibertv, or property: (2) that so forming part it ean-
not be abridged. Tt follows thevefore that trial by jorv in
the case of said alleged Timaties, and <aid alleged incomipetents.
as well as in the ease of said “any person™ is dne process of
Taw. Tt follows thevefore that due process of law in said re-
speet, tonching said alleged Tunatices and <aid alleeed incompe

tents, as well as touching said “aniy person”™ is idenfieal, in said
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vespeet, with due process of law touching alleged eriminals and
alleged malefactors.

Furthermore.  If the above propositions are correct it fol-
fows that another Amendment 1o the United States Constiru-
tion provides the aforesaid basie safeguard of eivilization, trial
by jury, for alleged funaties and alleged tncompetents in jeop-
ardy-—on o charge of lunacy or incompeteney-—ot fiberty, or

property; as well as for said Tany person” in jeopardy—on

any charge that entails foss of liberty or loss of property-—of
tiberty, or property: nawely the Fifth Awmendwent. 1t the
above propositions are correct we have shiown: (1) that trial by
Jury forms part of the privifeges of said alleged tunaties and
sutd alleged meonipetents, ws well as of sald Tany person’:
(2) that so forming part it cannot be abridged: (3) that trial
by Jury i the case of suld alleged Tunaties and said alleged
imeompetents, s well ax in the case of wd “any person’” s
due process of Taw (4) that due process of faw iu said vespect,
touching said alleged lunaties and said alleged incomperents,
as well as tonching said “any person™ Is tdenfieal, in sald re-
spect, with due process of law touching alleged criniinals and
alleged malefactors. Frgo where a elavse in the Poited Stafes
Constitution guarautees due procees of law whiclh J disel) in-

clides “rrial by qwey™ and e vight to a speedy
and public trial, by an impartial jury” for alleeed eviminals
and alleged malelacrors In jeopardy —in consequence of their
alleged eriines—-of Hherte, or property ;s as well as for “any
person” i jeopavdy of “liherlysor property,” said elause pso
facto includes the guarantee of due process of taw which in
itself Ancludes “lyial % % by jury” and “the vight lo «
specdy and public trial by an impartial jurg” for alleged Tona-
tiex and alleged incompetents in jeopardyv-—on a charge of Tunacy

or Incompetency-—of “Iibertv, or property™; s well as for “any

person” withont distinetion of race, colonr, hoviesty, or lack

R e T
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of honesty, intelligence, or lack of intelligence, health, or lack
of health, wealth, or lack of wealth, sanity, or lack of sanity,
competence, or lack of competence, in jeopardy——on any charge
that entails loss of liberty or loss of property—of “liberty or
property.”  The Fifth Amendment to the United States Con-
stitution guarantees due process of law which in tself includes
“geial  F O FF by Jury” and Cthe right lo oa speedy and
public trial, by an impartial jury” for alleged eriminals and
alleged malefactors in jeopardy—in consequence of their al-
leged erimes—of “liberty, or property”; ergo the said [Fifth
Awmendinent guarantees due proecess of law which in iself
tneludes el F 0 F F by Jury” and Tlhe vight to oa
speedy and public trial. by an tmpartial jury” for alleged
lunaties and alleged incompetents in jeopardy—on a charge
of lumaey or incompeteney—of “liberty, or property”; as well
as for “any person” without distinetion of race, colour, honesty,
or lack of honesty, intelligence, or lack of intelligence, health,
or lack of health, wealth, or lack of wealth, sanity, or lnck of
sanity, competence, or lack of competence, in jeopardy—-on auy
charge that entails loss of liberty or loss of propertyv— of “liber-
v oor property.”” The said Fifth Amendment as follows: “No
person shall be held to answer for a capital or otherwise infa-
mous critie, unless on a presentinent or indictment of a erand
jury,—anor be deprived of life, Liberty, or property, without due
process of law.”

H the above propositions ave correct we have shown : (1) that
trial by jury forms part of the privileges of alleeed Tunaties
and alleged incompetents in jeopardy—on a charge of Tunaey ov
incompeteney—of liberty, or property s as well as of satd “any
person.” in jeopardy-—on any charge that entails loss of liberty
or loss of property-—of liberty, or propertv: (2)that so formig
part it cannot be abrideed: (3)that trial by jury in the ease of
said alleged Tunaties and said alleged incompetents, as well as i

the case of said “any person is due process of Taw: (4) that
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due process of Taw in said respeet, touching said alleged Tunaties
and =aid alleged Incompetents, as well as touching said “aungy per-
son” 1s identical, n said respect, with due process of Law touch-
ing alleged eriminals and alleged malefactors: (5) that the said
Fifth Amendment to the United Srates Constitution guarantees
due process of law which in itself includes “lrial * * * by
Jury and “the right to a speedy and public trial, by an impar-
tial jury” for alleged eriminals and alleged malefactors. It
follows therefore that the said Fifth Amendment to the United

States Constitution guavantees due process of law which in it-

self includes “vial * % % by jury” and “the vightl to a speedy
and public trial, by an wpartial jury” for alleged Tnuatics and
alleged incompetents in jeopardy——on a charge of lunacy or
incouipetency-—of liberty, or property ; as well as for said “any
person” in jeopardy—on any charge that entails loss ot liberty or
foss of property-—of liberty, or property: ‘

Furthermore. If the above propositions are correct it follows
that smother Amendment to the United Sates Constitution pro-
vides the aforesaid basie safeguard, trial by jury, for alleged
lunaties and alleged incompetents in jeopardv—on a charge of
funacy or incompeteney-—of liberty, or property; as well as for
said “any person’” in Jeopardy-—on any eharge that entails loss of
liberty or loss of property—of liberty, or property: namely the
Fomrteenth Amendment.

If ihe above propositions are correct we have shown: (1)
that trial by jury forms part of the privileges of said alleged
lanaties and said alleged incompetents, as well as of =ard “any
person’’ ;5 (23 that so forming part it cannot be abridged: (3)
that reial by qury In the ease of sald alleged Inmuatics and said
alleged incompetents, as well as in the ease of said “any person”™
is due process of law: (4) that due process of Tnw in said respeet
wuehing said alleged Tunaties and said alleged incompetents, is

identical, in said respeet, with due process of law touehing said
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“any person.” Frgo where a clause i the Uuited Stares Constis
tution guarantees for any person (i jeopardy—on any charge
that entails loss of liberty, or loss of property-—of liberty, or
property, due process of law, said elause ipso facto guaraniees for
said any person in jeopardy-—on said any chavge—-ltraal by jury.
The Fourteenth Amendment to the United States Constitution
so gnarantees: ergo the said Fourteenth Amendment gnarantees
trial by jury tor alleeed Tunaiies and alleged incompetents in
jeopardy——ou a charge of Tunacy or imeompereney-—of liberty,
or property, as well us for “any person” without distinetion of
race, colour, honesty, or lack of honesty, intelligence, or fack of
intelligence, health or lack of hicalth, wealth, or lack of wealth,
sanity, or Jack of sanity, competence, or Tack of competenee, in
jeopardy— on any chavge that entails Toss of diberty or lozs< of
property——of liberty, ov property. The said Fonvteenth Aend-
ment ax follows “Nor shall any State deprive any person of &
* % Nherty, or property, without due process of law.”

It the above propositions are corveet we have shown: (1) thai
trial by juryv forms part of the privileges of said alleeed Tu-
natics and said alleged tncompetents, ax well as of <aid “any
person’ s (2) that o forming pavt it cannot be abridecd: (3)
that trial by jury in the case of said alleged Tinaties and said
alleged ineompeteni=as well as in the case of said “any per-
son” is due process of Taw: (4) that dne process of law respeet-
ing frial by jury touching said alleged lunaties and said al-
leged incompetents, is identical, in said vespeet, with due pro-
cess of law tonching said “any person’: (5) that the =aid
Fonrteenth Amendment to the United States Consfitution guar-
antees trial by jury for “any person’” in jeopardy—on any
charge that entails loss of liberty or loss of property——otf liberty,
or property. Tt follows therefore that the said Fourteenth
Amendment to the United States Constitution auaranfees frial
by jury for alleged lunaries and alleged incompetents in jeop-

ardy—on a charge of Tunacy or incompetency—of liberiy, or
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properiv; as well as for any person without distinetion ot race

2

colonr, honesty, or lack of honesty, intelligence, or lack of inteli-
acnce, health, or Tack of health, wealth, or lack of wealth, sanity,
or lack of sanity, competenee, or lack of competence, in jeopardy
—on any charge that cntails loss of liberty or loss of property
—of Liberty, or propeviy. [t Jollows tevefore hal in e Fowr-
teendli Ymendment aforesaid the term “due process of loie™ is
syaon i il Ldal by jory.

Tn conclnsion. The Seventh Amenduent to the Tnited States
Clonstitution reads as follows 10 Tnosuits at conunon law, where
the valie 1 controversy shall execed twenty dollars. the vight of
trianl by juey shall be preserved: and no faet fried by a jury
shall be otherwise re-examiined 1nany conrt of the Unired States,
then according to the vules at the connmon law.” The “valne ju
controversy” an plaintifli™s case was emphaticadly move than
twenty dollars, To ray nothing of his lavge estate, the control
and enjovinent of which was taken ont of his hands upon hic ar
vest o and imprisonment Mareh, 189--, to say nothing of said
estate he was actually wnnoally muleted by the—-——— Tlospital,
his Jatlers, of the snbstantial snm of one hundred dollavs per
week-—not counting extras—or over five thousand dollavs per
RRINIRISIN

The suid over $5,000 per annnm were “in controversy™ when
procecdings o commit plaintiff ax a Tunatic were broueht in
Maveh, 184- - for, as it turned ont, the were faet of his being
connuitted wsa lunatie to the enstody of the —— - Tospital cn-
tailed ipso fuefo 1he Toss 1o him of over $3,000 aforesaid. 0
e <aid s was “in eontroversy” from the start.  Krgo wher-
ever any person, fnaneially stronger than a pauper, is inprisou-
ed at lis own cost in a madhouse against his will “the value iu
controversy’-—to wit sald parte’s keep at said madhouse—to
sav nothing of his Joss of enjovment of property or salarv—does
i the nalure of things “eaceed birendy dollars” and the same
10
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lolds good for a party with or without property, but with a pre-
vious salary, or earning capacity, of more than twenty dollars
per aunum, imprisoned against his will, free of charge, in a
pauper madhbouse, sinee said party perforee loses the fruits of
said earning capacity by said Imprisonment.  [frgo in cither of
snid cases “the right of trial by jury shall be preserved.”

If the foregoing is corveet, 1t follows that “the prineipal bul-
wark of our Jiberties™ (Blackstone [supra}) trial by jury is as-
sured to every eitizen of the United States by Magna Charta
which being part of the common law, by confivinatio cartarwm
25 Id. 1, at the thue of the adoption of the United States Con-
stitntion heeame ipso faclo 2 part of the Taw of the United States.
Which Magna Charta says: “that no freeman shall be hurt i
cither hiz person orv property ‘wise per legale judiciun parin
suariwn cel per legem terrae.” 7 The judement of his peers and
“the liw of the land” are in the aforesald case, where person or
property are at stake, synonyvmous ferms; for “the law of the
land™ was that person and property were under the protecrion
of the “‘principal bulwark of our liberties” wmely trial-by-jury.
The phrase “vel per legem terre” has therefore not only a cim-
alative force and stands for “ef per legem terra” but is infer-
changeable therewith as is conclusively proved by the rmenage
i the protoiype of Magna Charta namely the Chavta of the Fm-
perov Conrad two hundred vears hefore, to wit, “Nemo benefi-
cium sunm perdat, nisi secundum antecessorum nostrorum o/
per judicimm pavivm suorum.” 16 follows therefore that trial by
jury s constitutional privilege of any person whatever in the
United States, who for any reason whatsoever is in danger of be-
e “hurt in either his person or properta” (ef. Magna Charia
[supral). 7 That the common law is part of the law of the United
Stafes is proved by the Seventh Amendiment o the Constiti-
tion of the United States. The said Seventh Amendment to-wit,
“17 In snits at common law where the value aft controversy shall
exceed twenty dollars, the right of trial by ey shall be pre-
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served s and no Juel tried by a jury shall be otherwise re-ex-
amined inoany court of the United States, than aecording to the
cides al e common law.”

If the foregoing is correet, 1t follows that the phrase “due
process of Jaw™ as used in the New York State and Fedeval
Constitmtions, implies the right of trial by jury before the liberty
Cancindividnal eould be interfered with by the Court of Chan-
cory in the exercise of 1is hmaey powers, exeept where the police
power, nocases of firions madness, requires a temporary re-
steaint pesding aw adjodicalion of insanily by due process of
fie. T other words the vieht 1o teial by juey i all cases in
whiiel (s Beretofore been used”™ ineludes the vight in Tonaey
cases, which right the New York State Constitution provides
(vt [ Scer. 2) shall remain fneiolale forecer”” Conipare Art,
[, Seer. 10 of the Consritution as follows:

“Na member of this State <hall be disfranchized or deprived
of oy of the vights or privileges securved to any eitizen thereof
vnless by ihe law of the land or the judeinent of Lis peers”
(Sttprict ),

I the ahove propositions ave correet we have shown: (1)
that trial by juey forms part of the privileges of alleged hina-
fie= und alleged incompetents in jeopardy-—on ¢ charge of tuna-
ev or dncompeteney-—of Hberty, or property; as well as of said
“unig person. i jeopardyo—on any chavee that entails loss of
Iiberty or loxs of property—of liberty, or propertv: (2) thai
<o forming part it canmot be abrideed s (3) that trial by
Jury o the case of sard alleged Tuonaties and satd alleead
meanipetents, ax well as in the case of said “any person” is
due process of law: (1) that due process of Law in sabd re-
speets tanehing said alleged dunaties and said atleged inceom-
petents. ws well s touching said “any person” s identieal,
i said vespeet, with due process of Taw touching alleged erimi-
nals and alleged nalefactors: (5) that the said Fifth Amend-

ment to the nited States Congtitution guarantees die process
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of law which in itself includes “lrial = % by Jury” and
“the right lo a speedy and public trial by an inparlinl Jiy” tor
alleged eriminals and alleged malefactors. Tt follows therefore
that the said Fifth Awmendment o the Puited States Con-
stitution eunarantees due process of law which (n iself inelides
“trial < by qury” and e vight Lo w speedy and public
trial, by an Twparticl jury” for alleged Innaties and alleged

incompetents in jeopardy——-on a charge of hmacy or ineom-

petenev—aof Tiberty, or property s as well as for <aid “any per-
son” in jeopardy-—on any charge that entails loss of Tiberty or
loss of property—of liberty, or property. IFurthermore.  If
the above propositions ave correct it follows that another
Amendment to the United States Constitution provides the
aforesaid basie safeguard, trial by jury, for alleged lunatics

and alleged incompetents in jeopardy—on a charge of lu-

nacy or incompetenev—of liberty, or property; as well as
for said “any person’ in jeopardy——on any clurge that entails
loss of liberty or loss of property—ot liberty or property; name-
Iy the Fourtcenth Amendment.

[f the above propositions ave correct we have shown: (1) thar
trial by jury forms part of the privileges of said alleged hina-
tics and said alleged incompetents, as well as of said “any per-
son” 1 (2) that so forming part it cannot be abridged: (3) that
trial by jury in the case of said alleged Timaties and =aid al-
leged incompetents, as well as in the case of said “any person’”
Is due process of law: (4) that due process of law respeeting frial
by jury touching said alleged Tunatics and said alleged inconipe-
tents, is identical, in said vespect, with dne process of Taw toneh-
ing said “any person”: (5) that said Fourteenth Amendnient fo
the United States Constitution gnarantees trial hy jury for “any
person” in jeopardv—on any charge that entails loss of Tiheriv
or loss of property ’

{
of Tiberty, or property. Tt follows therefore
that the said Fourteenth Amendment to the United States Con-

stifution guarantees trial by jury for alleged Innaties and alleaed

{
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mcotpetents i jeopardy—on a charge of hmaey or Hmeompe-
teney—of liberty, ov property; as well as for any person without
distinetion of race, colonr, honesty, or Tack of honesty, infelli-
conee, or lack of intellivence, health, or fuck of h ralth, wealth, op
luek of wealth, sanity, or lack of <aniry, compefence, or Tack of
competenee, inJeopardy-——on any charge that entails foss of
liberty or loss of property-—of liberiv. or property. 11 follows
thevefore thal in e Fowrleenth Linendiment aforesaid the lerm,
Cdue process of dar™ is synonymons wilh trial by jury. CF
Siv dward Coke and Clief Justice Rufling page 134, (Yupra.)

It the above propositions ave correet it follows: 1. Magna
Chavta heing a part of the connuon Taw which common faw is
again a part of the Law of the United States, and said Magna
Charta saying “that no freeman <hall be hourt 1y either his person
ar propeviy™ wgsi per legale gudiciian pariom suoram vel per
legem terra” and sald please “eel per legem ferre” lhaving
been shown to have not only @ ernlative foree to stand for Vel
per legem lerra”™ but is convertible therewith as is conclusively
proved by the Tinguage i the prototype of Magna Charta nanme-
Iv the Charta of the FEmperor Convad two hondred vears before;
“Nemo benefieimm sunn perdat, nisi scenndum consuctudinem
antecessorum nostrormn of per judichon pariom snorung” g
follows therefore that said phrases “nisi per legale judicinm
peariin suovion” and “eel per legem fereae” and Unisi secimdn
consucludinem antecessorin nostrorin’” and el per judictum
pariim suornm” weve not only cimulative but inferehangeable,
and in said context one <aid phrase cannot he followed without
following the other said phirase. Henee i1 follows that wherever
said patr of phrases appears in the larer € ‘oustfiintions the atore-
satd construetion, being the original construoction. as shown
above, of <aid phrases, the aforesaid constraction of necessity
follows said phrases, and whenever, as in the Constitution of the
State of New York we find “No member of the State <hall be
disfranchised or deprived of any of the righis or priviloges se-
cured 1o any eitizen thereof nuless by the Taw of fhe Tand or the
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jndgment of his peers,” said pair of phrases ix eoverned by said
construetion, and said pair of phrases demands not onty “the
Law of the Tand” but “the judement of his peers”™ one following
the other [orever tnseparable.

[t follows therefore that trial-hy jury ix a connnon faw privi-

lege of any person whatever in the United States, who, for

any reason whatever, is in danger of being “hurt in either his
person or property.’”

2. That the phrase “due process of law” as used in the New
York State and Federal Constitutions, implies the right to 1vinl
by jury before the Tiberty of an individual conld be inferfered
with by the Court of Chancery in the exereise of its Innacey pow-
ers, except where the police power, In cazes of furious madness,
requires a temporary vestraint pending an adjudicalion of in-
sanily by “due process of law.”

3. That the vight to teial by jury “in all cases in which il has
hervetofore been used” includes the vight in Tnaey eases, which
right the New York State Constitution provides (At T, Sect.
23 shall “remain inviolale forerer.”

A« we have shown above the practice in Timacy procedure in
England during the Fighteenth Century was the personal ap-
pearance of the alleged Tunatie before a jury, Since said practice
necessarily obtained-—or shonld have—at said time in New
York, at said time a Colony of Great Britain, and sinee New
York Colony became New York State at said time—namely dine-

mg said Eighteenth Century—therefore at said time trial by

Jury was used in New York in said cases and therefore the words

- said State’s Constitution-—tonching trial by jury—“in all

cases i arhich it has heretofore been used” shall “remain invio-

. . . L —

late forever” inclndes ¢pso facto in Tanacy cases the vieht 1o trial
by Jury.

4. That the Fifth Amendment to the United States Constitu-

tion guarantecs due process of Taie which (n iself includes “{rial




151

oo F by qury” and Clhe vight Lo a speedy and public trial,
by an tmparliol jury” for alleged Tunaties and alleged inconipe-
tents i Jeopardy —on a charge of lunacy or inconpeteney—of
Hberty, or property; as well as for any person without disrine
tlon of race, colour, honesty, or lack of honesty, ntelligence, or
lack of intelligenee, health, or lack of health, wealth, or lack of
wealth, sanity, or lack of sanitv, competence, or lack of compe-
tenee, njeopardy—on auy clarge that entails loss of hiberty or
loss of property-—of liberey, or property.

5. That the Fourreenth Amendment 1o the United States Con-
stitation enarvantees trial by jury for alleged Tunaties and al-
leged incompetents in jeopardy —on a charge of hmaey or inconr
peteney-—ot liberty or property s as well as of saad any person.

6. That sinee the Seventh Amendinent to the United States
Constitution savs “in snits ot common law, where the value in
controversy <hall exceed twenty dollars, the right of trial by jury
shall be preserved 37 wherever any person, finaneially stronger
that o pauper, is inprisoned at his own cost I a mad-house
against his will “the value in controversy”——to wit said party’s
keep at said mad-house— 10 sav nothing of his loss of cnjoviment
of property or saluaev does (n the nalure of hings “evceed
Lirenty dollars,” and the same holds good for a party, with or
without property, but with a previous salary of more than
twenty dollars per annum, bmprizoned against his will, free of
chiavge, o o pauper mad-house s sinee said party perforee loses
the fruits of suid carning eapacity by said imprizonment. IS0,
In cither of said cases “ihe vight of trial by jury shall be pre-

served.”’

Kslava ps. Lepetre 21 Al 300 (1852) (supra) was a suit 1o
foreelose mortgages, one of which was executed by the wortgagor
and his wife’s guardian in himaey,  She was not made a party,
though her guardians were, Tt appearved that they had been ap-

pointed on petition of the hushand, alleging his wife’s insanty,
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cte., but there was no issuance of a writ de lunatico wnquirendo
and no finding of a jury thevein. /Teld per Ligon, J., appoint-
went void, and objection that wife was not a party to the forelos
ure suit well taken. “Without the issnance of this writ, and
the finding of a jury. the County Court Judge had no power 10
declare her a lunatic or 1o appoint a gnardian for her. These pro-
ceedings ave indispensable to give the County Conrt jurisdietion
to make the wppointment; and as they were not had

the proceedings upon the appointment of gnardians arve coram
non fudice and void.  Such heing the caze they mayv be fmpeach-
ed in any Clourt, in a collateral procceding in which a party secks
a benefit imder them. * ¥ ¥ Neither does the record show
that she had any notice whatever of the proceedings.  They were

ex parle. and arve consequently null and void.”

In the Common pleas of Philadelphia. (Supra.)

Commonwealth /fe Relatione Tsaae Edmundson Stewart o,
Thomas S. Kirkbride, M. D. 2 Brewster, 419, Browster J. said:

*OFE “I hold to the doctrine that no man can be deprived
of his liberty without the judement of his pecrs, and that it mat-
ters not to the law whether the alleged cause of detention ix in-
sanity or erime.”’

People e rel Ordway, <. St. Saviour Sanitarium, -4 App.
Div. 363, 56 N. Y. Supp. 431. (supra.)

The Court—the General Term—-/ield :

“No matter what may be the ostensible or real purpose in re-
straining o person of his liberty,~—whether it is to punish for
an offense against the law or to protect the person from himself,
or the community from apprehended acts,—such restraini can

not be made permanent or of long continuance unless by dne pro-
cess of law.”

Tn Brown ». Board of Levee Commissioners, Stmrall, J. said




“The term under consideration (due process of Taw) refers to
certain fundamental rights which that system of jurisprudence
of which ours Ix o derivative has always vecognized. Tf any of
lhese ave disregarded i the proccedings by which a person is
condemned to the loss of Bife, liberty ov property, then the de-
privation has not heen by “due process of Taw. ™ Am. and Fne.
Fnes, of Law, p. 206, N. 2,

Beihe: :19‘;1in<t MelLennon Norvtlhh Carvoling Rv[mrrs {1840y
(supra). The Conrt said “Tt Is froe that the Limatie is entitled

to be present before the gury.”

Chase versus Hathaway (1817) (supra). Parker J. said “Tg
is a fundamental principle of justice, cssential to every free gov-
ernment, that cvery citizen shall he mainiained in the enjoy-
ment of his liberty and property, umless hie has forfeited then by
the standing laws of the community, * * # Indeed, it would
seemy strange that the whoele estale of a eitizen might lm fuken
from him and committed to others, and his personal Hberty be
restrained ¥ ¥ ypon a suggestion of Junacy or of ll(‘l‘ de-
feet of understanding: while the depriving of the minutest por-
tion of that property or the slightest defention of his person
unless all the

wauld be illegal upon a charge of erime

formalities of a trial were seeured to him.”

Dowell  aeainst Jacks  Novth  Caroling Reports  (1859)
(supra) The Court said, “She ¥ * ¥ was not legallv repre-
sented, and what is of still greater importance, was not present,

to be =cen and examined by the jury.”

Stewart 2. Palmer (1878) (supra). The Court said T
constitutional validity of law is fo be tested, not by what hus
been done wunder it. but by what may, by ifs authovity, be

done.”
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Kvans Committec ». Johnson (1894) (supra). Branmon I
delivered the opinion of the conrt and cited Judge Bleckley of
Georgin who said “The requirement is as old, at least, as Magna
Charta. Tt is the most precions of all gifts of freedom, that no
man be disscized of hiz property, or deprived of his libevty, or
in any way injured, nisi per legale judicium param sworim,
vel per legem terra”’

The State ca rel. Lavkin es. Ryvan (1888) (supra). Con

stitutional law: Due Process of law: Clonfinement of inebriates:
Habeas Corpus.

1. Ch. 194, Laws of 1887 (providing that any person charged
with being an nebriate, habitual or comnion drunkard, shall be
arrvested and brought before a judge of a conrt of record for
trial, and 1if convicted shall be sentenced to imprisonment or

confinement in any incbriate or insane asylun i this state for
a period not execeding two years nor less than three months, pro-
vided some relative or friend shall exceute a hond conditioned
that he will pay for the support of such inebriate, habitual or
common drunkard during his imprisonment and confinement),
is in violation of See. 1, Avt. XIV., Amend. Const. of 1. S,
which provides that no state shall deprive any person of lherty
without due process of law, nor deny to any person the equal
protection of the laws. ”

2. A person convieted and confined wnder that act may be
discharged on a writ of habeas corpus issned by a conrt com-
missioner,

Cassoday, J. “From what has been said it appears thar the
relator stands before the eourt innocent of any offense known to
the law, and yet committed ‘to imprisonment or confinement’

tor the period of two years, upon a commitment issued by a

e




155

judge at chambers, and without any anthorized process from any
court of law. If the legislatnre may thus anthorize imprisonment
for two vears, without the commiission of any offence made phu-

shable by Taw, then i1 nay do so for (e or tweniv vears.”

Doyle Petitioner (1899) (supra). Per Curigm: % % 0% 2]y
is not enough to answer that the persons are insane, sincee
whether they are tnsane s the very question whieh ought 10 be
determined before rhey ave so complerely contined as not any
longer to have power to mstinte proceedings for thelr own re-
lief, or to be heard and addnce evidenee in their own behalf.”

MeCurry o, Hooper (18348) (supray. Davgan, 0 said ~'Phat
e has the right to appear before the jurey, and the conrr, and 1o
show that he s not insane,  that he, and his property
should not be put in chavge of another is o self-evident trutl,
atd 1w denied by wvo legal authority. (See 12 Ves, i Fa

parle Crammer, Stock on Lunacy, 100). % These author-
ities seew (o be, 1u unison with thie fivse prineiples of justice,
and are not opposed by any athorvities that have fallen under

onr observation.”

Trore Williamn M, Brevaut (1885) Washington DO (s,
Counsel said: = Due process of Taw, as detined by the conrts and
by the Law writers, does not mean, the cevtiticate of two physi-
elans and the request of asister. Tomeans aws which heay b
fore they condemn, and vender Judement only after eiale I
canmot he a police regulation, independent of the judiciary and
entively under the control of the Tegislatuve. This would cnable
the Tegislature 1o deprive the citizen of bis liberry, withont the

intervention of the judiciary or any other department of the

government, 4 Wheat, 5197 F My, Justice JJames de-

livered the apinion of the conrt. “Fhere must be o recular ad
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State . Billings (1894) (supra). Colling, J., sard “Where it

is plain that legislation npon any subject is in confliet with con-
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stitntional provisions, the duty of the courf is obvions, and must

be performed, whether the interests of a lTarge muwher of acer-

l; } tain class of people ave involved, or tie rvighls of a stngle eibi-
il

|

,

zen.””

s

e

4 | Point 3. The Procecdings in New York Clity, in 189. . hefore
’&’ »l 4 Commission and a SheritPs jury to declare plaintifl an inconr-
1? petent person i absentia, plaintiff never being before the jury
,:7 " or represented i Court in any wav, were void in fofo for they
*; were without due process of law and therefore unconstitutional
‘. for the following reasons.  (a) There was lack of proper notice,
{; for plaintiff being at the time in duress of Imprisonment, illegal-
i Iy contined nnder a void procecdings, and withont access to conn-
% sel, the so-called notice was no notice at all. The Supreme Conrg
’ of New York had in effeet eivilly murdered plaintiff. 1t had in
1 effect illegally vendered him civilly dead—an insane person iz
s civiliter mortuus—it had so to speak placed him in his coffin,

and in the act of nailing down the lid and consigning him fo the

tomb-—the proceedings to appoint a committee of his person and
estate— served notice on his corpse 1o be presént at said cere-
mony. He having been rendered physically ineapable of ol-
serving said summons by the said illegal act of said Supreme

Court which said act had by confining him for vears in a mad-

BRLELE e Kt e Se e g R R Y

house cell rendered him for the time bed-ridden as the experts in
the pay of the other side virtually admit,  Said proecedings in
189— being in point of fact conducted in plaintiff’s absence

through plaintif’s said enforced physieal inability to he present

ot b B R
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thereat were theretfore also, in like manner as said procecdings
in 189— tealy and typically ea: parle and thevefore uiterly void,
(0 There was Jack of opportunity to appear and be heard.  For
plamtitt, upon the sworn testimony ol the medical men in the
pay of the Petitioners, was incapacitated from coming ro Conrt,
p]um tiff being in bed with an atfeetton of the spine at the tine

of said trinl, and having been so for morve than three weeks pre-

vious thereto.
Samp SussuQuENT Procrubryas o Arrornt Ao CoMMITTEE.

Plantiff was confined in the ———— Hospital at ———
New York, from - , SO unt] - 189— bhefore
any steps were taken to have plaintiff declared inmlnperunt and
to have a Committee of plaintifi’s person and cstat xm)mmml

agal one,

And it must be noted that this detention wus an legy
absolutely void, that plaintiff was ©NDER DURESS OF TAIPRISON-
MENT.

In 189—, over two veurs afier plaintiftf had been commitred,
a petition was filed by two of plaintifi’s brothers, aforesatd, to
have plainriff declarved an insane and imeowpeient person by a
SheritPs jury, and a commitice appointed for plaintiff’s person
and estate,

[t appears by the record of said subscquent proceedings tha
an order was cntercd,

Notice was served.

The Court enteved an order for the appolnfment of 1 commis-
slon de lunabico tuguirendo.

The appointment of the three Commissioners was issned, and
hey were instroeted “to make inquisition into the faets herein-
before recited.”” The commissioners were also divected to

‘canse previous notice of the time and place of exceution of
this motion to be given to the said [plaintiff | and to Doetor
—-——— the person having the charge and care of him *

and that whenever vou shall so demand, the said Doetor -———
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| shall produce before you and a jury the said [ plaintiff | to be in-
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diseretion vou may dispense with the atfendance of the waid
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[plaintiff | before vor and the jury unless the jurovs sowe or one
of them shall require the attendance of the said [plaintiff] be
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fore the jury.”

s
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¥ \ In the pursnance of this order the three commissioners quali-
i |
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fied and issued the following notiee:
“Please take notice that a eommmission heretofore issued
of under and by ovder of the Supreme Court dated the — day

£ of ==, 189— tfo inquire whether [plaintiff| is an incompetent
i ) . . . . .
person and by reason of which mfirmity he is ineapable of man

aging his person and property and to us dirveeted as commis-

sioners, will be excented ar the Coimty Court [louse in the
4 Borough of Manhattan and Clity of New York on the — duv of
5 i i

LiZi

—, I80-— at four o'cloek in the alternoon of that dav.”

fpLiAatety

\
| By the athdavit of ——r - it will appear that this notice was \
likewise served on plaintiff at said ——— [logpital, ﬁ

and upon said Dr. ——— at the same place,
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The eommissioners then proceeded on the — day of
189~ to inquire into the plaintifl’s mental condition,  Plaintiff
was not present at the proceedings and the attornevs for the pe- l
titioners sfated that they would not produce him unless ordered ;

st to do by the commissioners.

i e

PELT ATl

The commissioners did not at any stage of the investigation

order plaintiff to be produeed, nor was there any person present

in plaintiff’s behalt authorized i any way to represent plaintiff,

Dpbsckulaiiplulpitv i,

Doctor ———— aforesaid, who testified, stated distinetly that
plaintift did not wish him (———) to represeni him in the
proceedings. e stated that said plaintiff was
eapacitated from being present bhefore the
further examination said Dr. ——nn

B ot mls T w

physically in-
jurv.  And upon
stated that plaintiff wonld )

and physically by his produe:

s St R S

be tenmporvarily injured mentally

tion before the jury.

- . 4
Upone this statement and similar statements by the other :

eI ebets
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phvsicians who testified, the jury brought in its verdict thai
{plaintift) was incompetent to manage his person or his affairs,

Plaintift was never before the commissioners or the jury.
Ovrorrexrey 1o s HearD.

The whole parepose of notice us requived by the statutes, and
by rhe decisions imder the dne process elanse of the Constitution
ix {o give opportunity to the defendant or 1'(*5}»011(]011& to appear
and defend his rvights. The plain Tanguage of the text writers
and deeisions of conres i that the defendant in any proceeding is
entitled to XOTTCE AND AN OPPORTUNERY TO BE 1HEARD,

The above proposition is sustained by the following exeerpts
as well as by the following execept from o full note on “Due
Process of Law ax applied to Insane Persons.” 13 American
State Reports, 5310 Followed by numerous other excerpts from

leading cases,

I Brown oo Board of Levee Commizsioners, 50 Miss, 468,
(supra) Sinvall, J.osaid = The terin under consideration (due
process of Taw) rvefers to cortain fundamental pights which that
svstenn of Jurisprudence of which onrs is o devivative has always
recognized. L any of these ave disregavded in the proceedings
by which a person is condenmed to the loss of lite, Tiberty, or
property, then the deprivation has not bheen by “due process of
Jaw,” 7

Ao oand Eng ey, of Lo, po 20600, 2

“E L e qost satisfactory definition (due process of
law) is that it secenres (o every one the right to have nofice of
any proceeding by whieh his vights of life, lberty or properly
may be affected, and fo be afforded an opporfinity to defend, pro-
fect and enforce such rights in an orderly proceeding adapted o
the nature of the case.”

A and Eng. Fnev. of Law, p. 296, and ca. el
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John L. Bethea, Adin’r of Susannah Robinson, dee’d Ngainst
Aexander MeLennon. 23 North Caroling Reports 1840, page
523, 526-7.  (Lredells Law Vol 1.) (supra).

The conrt held: Tt is true, that the Tunatic is enfitled o he
present before the jury: and if they deny his vight, sueh denial
would be suflicient cause for setting aside the inquisition.

Stafford ¢ Statlord 6 Mavtin's Rep. 643, (supra).

Porter J. said: But if, on the contrary, the petition of inter-
diction is solicited, from malice, or through crvor, agaiust one of
sound mind, it is not perecived by us why the proceedings should
be carried on, without his knowledge. So far from it, that we
think 1t indispensable he should have the opportunity afforded
him to hear and confront those, who by theiv evidenee ave about
to deprive him of all control over his actions, und take from
him the enjoyment of his property.  The defendant had o right
to demand iu the appellate court, legal proot of her tusanivy, and
that legal proot was not furmshed by restimony taken out of her
presence. The prineiples on which this case has been supported
wight place the wisest man 1 the comuunity under the con-
trol of a curator, and hold him up to the world as an adjudged

sane.

I Be Williame M. Bryaut. 3 Mackey 89, (Nupra.)

Jounscl said: Due process of law, as defined by the courts and
by the law-writers, does vot mean, the certificate of two physi-
cians and the vequest of asister. It means laws which hear be-
fore they condemn, and render judgment only after fvial. Tt
annot be a police regulation, independent of the judieiary and
entirely imder the control of the Tegislature. This wounld enable

the Legislature to deprive the citizen of his liberty, without the
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intervention of the judiclary or any other department of the
governmient. 4+ Wheat, 519, * % %

The Court of Maryland (Chancellor Bland) said: “Generally
and teehmically speaking, those only ave considered lunaties, who
have been so found and returned ; without an inquest and veturn
thereon, no one can be judicially treated as a lunatie, and be
debarred of Lis liberty, or have the management of his property
taken from lim, [//(' lmuw fo divest a cilizen of his personal
freedom and of his properly, is one of the most cxtraordinary
and delicale nature; and should theretore, never be exercised
without observing every precantion 1'0(11111‘0(1 by thv law.” Rebee-
ea Owings” (Tase, 1 Bland (h Rep 290. o
© % Oue of the terws for ad-

Mr. Justice James said:
wission is that two physicians shall certify to the insanity of the
party. But that does not do away with the necessity of a prop-
er ndlutll ascertaimnent of the faet of insanity. The provis-
ion for the physician’s certificate only contemplates the fuet that
a person may have been found insane by a jury on inguiry, and
yetay have become sane again, and, therefore, the certificate is
to show that the insanity has not ceased.  As a matter of -
terpretation, the statute 1s merely permissive. 1t gave no power
1o seelude a person i incddy who has not been judicially found
to be insane. * * ¥

“There must be a regular adjudieation of the question by due
process of law, without which even the Chancellor cannot act
and due process of law in estublishing the fnsanity of a person
has long been declared to be by inquiry through a jury. * * %

“This deprivation of the liberty of a citlzen upon the ground
of lunacy is a matter of very grave importance, because it way
easily happen that for fraudulent purposes, perhaps with a view
to deprive a person owning property of his control over it, a
perfectly sane man might be sent to an asylim by hLis relatives,
upon a certificate of two physicians, and be illegally confined
there for vears.”

11
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Due Process of Law as Applied to Insane Persons. 43 Ameri-

can State Reports 531, | Note.]

“It is a fundamental prineiple of both state and national con-
stitutional Taw that no man shall be deprived of ‘life, liberty, ov
property’ without ‘due process of law; and under the express
provision of the fourteenth amendment fo the Constitution of
the United States, no state shall ‘deny to any person within its
jurisdiction the equal protection of the laws.” The right of per-

sonal liverty ig thus jealously euarded by constitutional law
. . o ¢ . ?

and we are unaware of any distinetion between the civil rights

of a sane person, and those of an insane subject of the govern-
ment. Nor shall there be any.  Persons thounglh insane, arve still
human beings, and laws which provide for their commitmient to
hospitals for proper care and treatment mark, it 1< said, the vast
difference between civilized free people and a savage nation.
Sueh laws are common, but it must be observed in conmeetion
with them that all power over the person is liable to abuse. The
deprivation of the liberty of a citizen upon the charge of insanity
is a matter of very grave Importance, because 1t may casily hap-
pen that for fraudulent purposes, perhaps with a view to deprive
a person owning property of his coutrol over it, a perfectly sane
wman may be sent fo an asylum by his relatives, upon a certificate
of physicians wmerely, and be illegally confined there for vears.
The eivil vights of insane persons do not scem fo have been
ofrer adjudicated by the courts, and a elose scarch for authori-
ties reveals the faet that, since the vatification of the fourteenth
amendment, in July 1868, its doetrines as applied to such per-
song have seldom been defined.  Enough is gleaned from the an-
thorities, however, to show that insane persons have rights, that
the mere existence of the fact of insanity does not take away or
abridge the rights of o eitizen, and that a person charged swith
insanity cannot be deprived of his civil rights without the for-

malities preseribed by law; Commonwealth ». Kirkbride 2
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Brewst, 400, 4195 and it has been held that statutes providing
for the examination, commitment, and custody of insane per-
sons are mandatory, and must be striely pursued: Moeurers Ap-
peal, 119 Pac St 115 State ». Baird 47 Mo. 301; Territory v.
Sheriff of Gallatin County, 6 Mont, 297, If “duc process of law’
means the regular and orderly conrse of judieial proceedings in
the administration of justice it would also seem clear that a de-
termination of Insanity is not conclusive, without the person
charged with being insane has had notice and opportunity to be
heard either in person of by counsel, an opportunity to produce
witnesses, and to confront those secking his vefirement to an
asvium or hospital, and in general fo muake whatever defense
may he justified by the circumstances of the case. * * %

It the elass of cases under consideration ‘due process of law’
undonbtedly means, “in the due conrse of legal proceedings, ac-
cording to these rules and forms which have been established for
the protection of private rights:” Burdick ». People, 149 I11. 600

A St Rep. 329, 1t means, at least some legal procedure,
in which the person procceded against, if he s to be concluded
thereby, M” have an « )ppur‘mmitv to defend himself: Doyle Pe-
titioner, 16 R 10 837; 27 Am. St Rep. 7539, For example, a
state statute which anthorlzos the placing of insane persons in
certain hospitals or asyluns within the state by their parents,
cnardians, relatives or friends, or if paupers, by the overseers of
the poor, upon certificates of their insanity, made by fwo prac-
ticing physicians of good standing, and which provides that when
nlaced in hospitals or asylums they may be lawfully received and
detained therein, until discharged in one of the modes provided
in the statuie, where sueh statute does not provide a procedure
by which the person confined can, as of right, defend himself,
is void, being in conflict with the due process clanse of the na-
tional constitution : Doyle, Pefitioner, 16 R. T. 5375 27 Am. St.
Rep. 759,

The arrest of a person upon the charge of insanity for the
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purpose of confining or committing L in an insane asyhun is,
cirictly speaking, not an arrest in cither a eivil or eriminal pro-
ceeding, but is one sul generis, and onght not, in this day of
regard for personal liberty, to be allowed, otherwise than upon
information on oath and an order made dirceting the alleged
lunatic to be brought before the court for examination. * % %

Al veasoning in favour of confinement without legal investi-
gation assumes the person to be insane.  The question of in-
sanity is the very oune to be adjudicated. The question as to
whether, in doubtful cases, an inquisition to determine the in-
sanity of a person 1s a prercquisite to his confinement in an asy-
fum eame up in the case of Van Deusen v. Newcomer, 40 Mich.
0. (supra.)

The conrt was cqually divided, two of the justices holding that
it was necessary, and two of them that it was not. Tn this ease
Mrs. Newcomer, the defendant in error, being at the passenger
house of the Michigan Central Railroad at Albion, was, on Oc-
tober 1st, 1894, forcibly taken and put aboard the cars of that
railroad and removed to the Michigan Asylum for the Tusane at
Kalamazoo, where she was restrained of her liberty until Au-
gust 4th following. The persons chiely instromental in procur-
ing this confinement were her son-in-law and his mother, with
whom she had ditheulty, but her daughter gave assent. A person
having no more legal authority than that which might be elaimed
for any citizen accowpanicd her on the cars and to the asylin,
The reason assigned for removing Mrs. Newcomer to the asylun
was her insanity.  There had been no judicial finding of the
fact, and it was not made to appear that there were any such
manifestations of mental delusion as indieated danger to others.
The plaintiff in crror was at that thue in charge of the asylum,
and he received and detained Mrs. Newcomer in the full belief

that she was insanc, Tt was not <hown that the medieal and other
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assistants in the asvium believed her to be insane while she re-
mained there.  On being discharged frow the asylum Mrs. New-
eomer brought suit for false imprisonment, and reeoverced six
thonsand dollars damages.  Mrs. Newceomer claimed never to
have been insane at all, and the contest 1n the court below was
mainly over the question of fact. The defendant’s theory was
that the vestraint of tusane persons in asylums s lawful, and be-
ing lawtul, the placing of them, whether for their own benefit,
or for the proteetion of ofhers, is in itzelf, ‘dne process of law,
even In the absenee of any judicial investigation into the ques-
tion of sanity. While this theory was approved by two of the Jus-
tices, it was disapproved by Justices Cooley and Campbell. The
Jormer in his opinion poinled oul difficullios in proceeding with-
onl judicial tuguirvy. showing that the law should not tolerate the
forcible laking and detendion of one in an tnsane asylwm upon
the mere assertion that e is mendally wunsound ; thal secret inves-
trgations wilo cases of this character should be frowned down,
that safely lies in the publicily of the proceedings: and that,
while il is no doubl true a public (rial of the fact of insanily
wornld be more or less exeiling and disturbing lo a mind already
m a diseased or abnormal condition. it is by no means ceriain
thal the consequences would be wmorve serious than those likely
lo follow from he sudden arrvest or the remoral for confinement
m the asylum of a person who belicves himself 1o be perfectly
sane. " An insane person. said the astule justice, “does nol nec-
essarily lose his sense of justice, oy his vight to the profection of
the T s and avhen he ds seized aithout avarning. and williond
the hearing of those whom he might belicee would festify i his
hehalf and delivered helpless into the hands of strangers, to he
deall with as they amay decide within the linitls of a large dis-
eretion, il s ampossible thal he showld nol feel keenly the seem-
iy injustice and lawlessness of ‘the proceeding.”  “Nothing but
actial dusanity,” said Campbell, C. J., ‘will anthorize the se-
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clusion of one who makes known his objections, and claims
against reception.  If no objection is made by a sane persou to
his own seclusion he eannot complain of it afterward. The an-
thorities are uniform that there must be consent or actual in-
sanity’: Van Deusen v. Newcomer, 40 Mich. 90, 142 Ander-
son . Burrows, 4 Car. & P. 2105 Rex ». Turlington, 2 Burr,
1115 ITall +. Semple, 3 Fost. & F. 337; Fleteher v Fleteher,
1 El & E. 420 ; Look v. Dean, 108 Mass. 1165 11 A Rep. 323
Colby v. Jackson, 12 N. H. 526.

Tnsanity has a multitude of forms, and while a dangerous
maniac may be restrained temporarily, even by a private eciti-
zen without warrant, until he ean be safely released or arrested
upon legal process, or committed to an asylum wnder legal an-
thority, this is not the ease in the milder forms of nsanity, and
even a desire to promote the welfare of the unfortunate individ-
ual does not justify an arrvest, for nothing is more harmless thau
some of the milder forms of insanity. The right of personal lib-
erty is deemed too sacred to be left lo the delermination of an
irresponsible individual, however conscientious.  The law gives
insane persons the safequards of legal proceedings. and the care
of responsible guardians: Kelcher o Putnam, 60 N 11, 30 48
Am. Rep. 304,

It has becn held that a eommission to examine a person al-
leged to be an imbecile, ete., issned without the requisite notice,
and neither preceded nor followed before judement by the ap-
pointment of a gnardian ad lifem, is not aided by the presence
of the imbecile and his representative by counsel, even when the
counsel gives his consent to the judgment appointing the guar-
dian, it appearing that the commission issued one dav was exe-
cuted the next, and that the judgment appointing the gunardian

followed jmmediately. “The object of notice,” it is said, ‘s thaf

|
|
|
|
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there miay be due warning to make objeetion for legal cause to
the commission or any of the commissioners as well as to pre-
pare for addueing evidence on the main question”: Morton ».
Sims, 64 Ga. 298.

We  have always understood that no judgmient of « court s
supported by due process of law if rendered without jurisdietion
of the subject matter and notice to the party; but some of the
courts have not been over striet in applying the doctrine of no-
tice to cases of insanity. The very object of requiring notice to
be given to a party charged with insanity, or of requiring him to
be produced in open court when possible, would secem to be de-
signed to prevent frand in the procuring of verdiets of insanity
without affording the defendant an opportunity of being heard.

% % %

Atternpis Dy inlevested persons to get control of the person and
property of another by the aid of Tunacy proceedings, or
proceedings on  the ground of habitual  drunkenness  arve
not infrequent, and no precantion should be omitted which iy
apprige the party of the proposcd action, and enable him to ap-
pear and defend, The authorities and text writers assume that
the party proceeded against should nave notice of the time and
place of executing the commission, * * *

Jury Trial. One cannot be seelnded o tnvila as an insane
person until after a vegular adjndication of the question by due
process of Taw he has been found to be insane: and ‘dne process
of Taw’” in establishing the insanity of a person requires the fact
of insanity lo be found by a jury of inguary: In re Bryant, 3
Mackey, 489 Commonwealth v. Kirkbride, 2 Brewsl. $19:
Tervitory v. Shertf] of Gallatin County, 6 Monl. 297 : Stale v.
Buaird, 47 Mo. 302: In re Lindsley, 46 N. J. Eq. 358 Fiscus v.
Twrner, 125 Ind. 46, La re Dickie, T Abb. N. C. 417 Uridley v.
College, ete. 137 N Y. 327, Dellart v Condit, 51 N. J. kq.,
G11: 40 Am. St. Rep. 645, It is true that most of the cases
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cited seem to have been based on provisions of the statute allow-
ing a frial of the issue of insanity before a jury when, upon an
inquisition, the alleged lnunatic demands a jury, exeept in eases
where the lunatie clearly appears mentally incompetent to frame
such a demand: but it appears that he had the right. at common
lew, to a trial of such issue by a jury. Ior a statement of the
common-law doctrine, sec Dellart v. Condil, 51 N. b, Iiq. 611
40 Ao St Rep. 545, And in Commonwealth v. Kivkbride, 2
Brewst. 419, a case not founded upon a statute, the doctrine is
clearly announced thal no man can be deprived of his liberty
without the judgment of his peers, whether the detention s for
msanity or crime. * ¥ ¥

Statutes requiring a party charged with insanity to be pro-
duced In open court, when possible, ave designed 1o prevent
fraud in the procuring of verdicets of insanity without affording
the defendant an opportunity of being heard: IFiscus . Turner
125 Ind. 46 2bud.

Bemedies * * * One illegally committed as an insane per-
son may move to set aside the inquisition for insufficiency of the
evidence or other material matters: I'n re Perrine, 41 N. J., 409 ;
or he may be discharged on habeas corpus: Tervitory v. Sheriff
of Gallatin County. 6 Mont., 297; Doyle Pelitioner, 16 . T.
5375 27 Am. St. Rep. 759. Or an action for damages will lie
for a malicious prosecution on a charge of insanity which resulfs
in committing to an asylum one who is not insanc. The order of
commitment in such a case is not conclusive evidence against the
plaintiff of his insahity at any time, or of probable canse for the
proscention: Kellogg v. Cochran, 87 Cal. 192. Tn an action by
such a person, for false imprisonment the broadest latitude
should be allowed in showing the jury what the patient said and

did, and how he appeared when in the asylnm, as facts bearing

he
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on the question of his sanity: Van Deusen v. Newcomer, 40
Mieh., 90. The defendant i a lunacy proceeding may personal-
Iy appeal from a judgment deelaring him to be a person of un-
sound mind: Cuneo v, Bessont, 63 Ind. 524,

-

Confinement upon Charge of Insanity After Acquatlal of
Crime on CGiround of Tnsanily * * * A statute providing for the
confinenent in the insane hospital of the state prison of persons
acquitted of murder or other felony on the ground of insanity,
antil diseharged by the governor on recelving the certificato of
the trial judge and the medical superintendent of the state in-
il nwlnm upon an examination made by them, after being
duly summoned for that purpose by the prison directors, that the
prisoner 1s ne longer insane, has been condemned; not only upon
the ground, that it fails to furnish adequate means for the en-
forcement of the remedy provided, against the restraint being
continned bevond the necessity which alone can justify it, but
also npon the ground that it plainly violates the constitutional
safegnard against restraints of personal liberty without ‘due
process of law,” the proceedings coutemplated by 1t being not
enly maquisitorial and ex parte. but ineapable of being scf in
motion exeept at the will of the prison directors, who would,
thevefore, practically control the liberty of the person: Under-
wood . People 32 Mich,, 15 20 A Rep. 6337

State . Billings. (35 Minnesota, 467. 43 Am. St. Rep. 525.
Junuary 1894,

Colling, J. said: “Mr. Webster’s exposition of the words ‘Taw
of the land,” and “due process of law’ viz:—The general law; a
law which hears before it condemns; whieh procceds upon in-
quiry, and renders ]mlfmmn only after trial’ V-——was quoted ;
and then the conrt went on fo say that, in judicial proceedings,
‘due process of law’ requires notice, hearing and judgment.
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“These words,” said the court, *do not mean anything which the
legislature may see fit to declare to'be ‘due process of Taw,” for
there are certain fundamental vights which our system o juris-
priudence has always recognized, which not even the legislature
can disregard, in procecdings by which a person is deprived of
life, liberty, or property, and one of these is ‘notice before judg-

% %

ment in all judicial proceedings.” *

But it may be stated generally that due process of law re
guires that a party shall be properly brought into conrt, and that
he shell have an opportunity, when there, to prove any fact
which, secording to the constitution, and the usages of the com-
mon law, would be a proteetion to him or to his property : People
r. Board of Supervisors, 70 N. Y. 228. Due process of law re-
quires an orderly procecding adapted to the nature of the case in
which the eitizen has an opportunity to be heard, and to defend,
enforee, and proteet his vights. A hearing, or an opportunity to
be heard, is absolutely essential, ‘Due process of law’ without
these conditions cannot be conceived : Stouart ». Palmer, 74 N,
Y. 183; 30 Am. Rep. 289.

[t follows that any method of procsdure which a legislature
may, in the uneontrolled exercise of its power, see fit to enact,
having for its purpose the deprivation of a person of his life,
Biberty, or property, is in no sense the process of law designated
and imperatively required by the constitution. And while ile
state should take chavge of such nunfortumates as are dangerous
to themselves and to others, not only for the safety of the publie,

but for their own amelioration, due rvegard must be had to the

forms of Taw and to personal rights. To the person charged with

being insane to a degree requiring the interposition of the an-
thorities and the restraint provided for, there must be given no-
tice of the proceeding, and also an opportunity to be heard in
the tribunal which is to pass judgment upon his right to his per-
sonal liberty in the future. There must be a trial before the judg-
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ment can be pronounced, and there can he no proper trial unless
there is guaranteed the right to produce witnesses and submit
ovidence.  The question heve is nol whether the {ribunal may
proceed i due form of law, and with some regard to the rights
of lhe person before i, bul, vather, is the right lo have i so pro-
ceed absolutely sccured? Any statute having for its object the
deprivation of the Jiberty of a person cannot be upheld unless
this right is sceured, for the objeet may be attained in defiance
of the constitution, and without due process ot law. wok K
That it has opened Uhe door to wrong and injustice to the mak-
ing of very serious and wnwarranted charges against others by
wholly trresponsible and ceil-minded persons—_is evident, al-
though the melhod of tnstituting the proceedings does ol affect
the validity of the acl. * % %
The commission issues to the examiners, and they are author-
* It (the

ciamination) may be formal or informal. as they cloose, and

s

ized and directed to “examine” the alleged Tunatie.®

the person under examination may not have the slightest idea
that he is the subject of inquiry or investigation. The cxamina-
tion may be at any place where the subject can be found. or al «
place convenient for the cxaminers. Tt may be public or private,
and. judging from the questions found in the form to be an-
swered by the examiners, it may consist stmply i observing the
alleged lunalic. and in making inquirics of Iiim or s acquaint-
ances. or, for that matler, accepting common streel gossip. To
iMustrate: Tn the certificate signed hy the physicians who made
this examination is the answer to a most important question, viz:
“Has the patient shown any disposition to injure others? The
answer is: Yes. Tt is reported that she threatens to shoot, carries
firearms, and did shoot at one person passing, not knowing
whoni.’

When this examination, of which the subject need not be -

formed, and in which he takes no part, is completed the examin-
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ers are required to make a verified written report and recommen-
dation, and on this the ofticer may commit without any other or
further act, except that he must see the subjeet, either in or out
of court informing him fully of the proceedings, and must also
notify the connty attorney of what is going on. Nol wntil after
the examination, report, and recommendation, upon which the
officer may commit, if he so chooses, need there be any notice
whatsoever to the person charged will being a proper subjeel for
the insane asylum, nor need the county attorney be advised of
the proceeding. I personal rights are of any consequence, and
if they need protection at any time, such notice should precede
the examination, not follow it. Bul, aside from this serious de-
[ect in the law, 74 will be seen that lhere is no provision which
assures to the accused a trial al any time. either before or after
notice, wnder the forms of law; no provision whiclh quarantees
to him a judicial investigation and a determination as o lis san-
ity.  The officer before whom the inquiry is pending is nowhere
required Lo conduct s examanalion wilh the least regard lo the
rights of the person charged with being insane—Inhis right to e.x-
ercise his faculbics wilhout wwarvanted restraint, and to follow
any lawful avocation. for the support of life.

Nor is the officer obliged Lo hear a particle of testimony al-
though he is at liberty so to do. The accused or the county at-
torney might appear before hinm with an army of volunteer wit-
nesses ; but if thewr lestimony was veceived or heard. or if there
was the stightest approach to a trial, it would be through (he
grace of the officer, not as a matler of vight {o the person whose
personal liberty as jeopardized by the proceeding. We are not
speaking of what every honourable and humane officor would do
when a case was before him, but of what the statute will permif
an officer to do.

Further examination of this enactment need nol he made, for
enough has been said fo establish its invalidily and to indicale

what outrages might be perpetrated under it. The objection to
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such a proceeding as that authorvized by this statute does not lie

in the fact that the person named may be restrained of his lib-
erty, but in allowing it to be done without first haviug a judieial
nvestigation to ascertain whether the charges made against him
are (rue; not in commitiing hin to the hospital, but in doing it
without fivst giving him an opportunity to be heard.

We are compelled to the conclusion that the enactinent of the
sectivns referved to Is unconstitutional, because they allow and
sanction a denial of the protection of the law, and the deprivation
of personal liberty without due process of faw, ‘

Axwe have shown, the statute Is so construeted that the oppor-
tunity to be heard in defense is not guaranteed to the persen
charged. It is not framed so as to compel a hearing before con-
demnation or a trial, under the general forms of law, before
judgment is pronounced.  Where it 1s plain that legislation up-
on any subject is in conflict with constitutional provisions, the
duty of the court is obvious, and must be performed, whether the
mierests of a large number or of a certain elass of people are in-

volved, or the rights of a single ¢itizen.”

As was said i the case quoted above, People e rel. Klizabeth
Ovdway v. St Saviour Asyluw, 34 App. Div. at page 371: 4
liearing or an opportunity to be heard, is absolutely essential, we
cannoy, concelve of due proeess of law without this.”

And quoting again from Cnmming and Gilbert on The Poor,
Insanity &e., Laws of New York, page 173: *No person can
lawfully be declared imsane and his personal liberty permanent-

Iy restrained without formal proceedings, and an opportunily

afforded lim Lo appear personally, * % %2

And again from Buswell on Insanity, scetion 55: <%
The party alleged to be insane has the right to have notice axn

1O BE PRESENT at the proceedings for determining the issue of
P

sanity *
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So in Ilinchman v. Ritehie, Brightley (Pa.) 182, the Court
said: “In all other cases * ¥ ¥ he is followed and the com-
mission executed where he is found, that this privicees or s-
ING PRESENT may be sceured to him, aud seeured not merely for
exhibition of hiw to the commissioner and inquest * % % but
also to give him full orrorruntry of defeating proceedings iw-
proper, for want of foundation or legal conduet, in any of s
stages.”

And in the ease of James, 30 How. Pr. (N. Y.) 453, it was
said: “I think no person should be adjudged to be insane, or be
confined as a lunatie except perhaps temporarily, without ax
OPPORTUNITY OF BEING HEARD on the question of his alleged in-
sanity before a tribunal competent to decide it.”

And in another New York ease, In re Tracey, 1 page 580, It
was said: “Tt is the privilege of a party against whom a com-
miission of Tunacy is issued to have notice AND TO BE PRESENT
at its execufion.”

Approved in I'n re Whiteniack, 3 N, J. Eq. 252.

In Holman ». Holman, 80 Me. 139, the Court used this lan-
guage: “It is a well settled rule of the common law that when
an adjudication is to be made which will serrously affeet the
rights of a person, hie should be notified axD 1AV OPPORTUNTTY
TO BE HEARD.”

In the case of Vanauken, 10 N. J. Eq. 186, the following
oceurs: “The alleged Tnnatic has a vight 10 BE PRESENT AT TS
BXECUTION OF THE COMMISSION, to make his defense by himseif

or counsel and to examine witnesses.”

And in the very carly case of Eu parte Cramuer, 12 Ves, Jr.,

at page 455, the: Chancellor said: “The party certainly ninst
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BE PRESENT AT TIE EXECTTION OF TILE COMMISSION. LT 18 11s
PRIVILEGE.

And in the Supreme Court of the United States the same ques-
tion has been discussed and passed upon.  In Windsor .
MeVeigh, 93 UL 8, 278, the Court said: “The law is and always
has been, that wherever notice or eitation is required, the party
cited has the right To APPEAL AND BE HEARD.”

Jut it is useless to multiply authorities. The proposition is
well settled that a party against whom any charge or claim is
made Jikely to affeet his liberty or his property, must have an

opportunily (o be heard in his own behalf.

What opportunity did plaintiff have to appear in person and
defemd is liberty, and his entive estate ¢

This being so, and it being true that plaintiff, through physi-
cal inability as aforesaid, had no opportunity to appear and
defend plaintif’s rights, what effect can be given to the notice
that was served apon the plaintiff, We ind that a ease somewhat
similar to it has been passed upon by no less an anthority than
the Supreme Court of the United States. In Windsor ». Me-
Veigh, 93 170 S, the facts were these:

MeVeigh was a Virginian and owned property im Alexandria
Connty in that State. During the Civil War, hie was a supporter
of the Confederate Government and a soldier in ils army.  An
Aet of Congress was passed providing for the confiscation of the
property of such persons, and under that Act, procecdings were
mstituted in Alexandria County to enforee the confiseation of
MeVelgh’s property.

Notiee of the proceedings were given by publication as was
required by the statute and in response to that notiee, MceVeigh
appearcd by attorney and filed his answer in the suit.

The United States” attorney moved the court to dismiss the

answer hecause MeVeigh was o vebel. The Court did dismiss
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the answer and denied MeVelgh the opportunity to defend his
property rights and entered an order confiscating his property.
The eause was taken to the Suprenie Conrt of the United States
and the proceedings were held void. The Court said, pages 277-8
“Until notice is giver, the court has no jurisdiction in any casc
to proceed to judgment, whatever its authority may be, by the
law of its organization, over the subject matter. But notiee is
only for the purpose of affording the party an opportunity of
being heard nupon the elaim or the charges made. It 1s a sum-
mons to him to appear and to speak, if he has anything to say,
why judgment sought should not be rendered. A pENIAL TO A
PARTY OF THE BENEFIT OF A NOTICE WOULD BE IN EFFECT 10
DENY THAT HE I8 ENTITLED 1O NOT1CE AT ALL, and the sham
and deeeptive proceedings had better be omitted altogether.”

And again at page 278: “The law is and always las heen that
whenever notiee or citation is required, the pavty cited has the
RIGIT TO APPEAR AND B LAk and when the latter 1s denied
(NOTE THE DISTINCTION BETWEEN Nofice axv OUpportunily)
the former is (NeFrkeTUAL FOr axy prurrosk.  The denial
to a party in such a case of the right to appear is in legal
effect the recarr or 11 crrariox to nrv.”

The case of MeVeigh o United States, 11 Quall, 259, and the
case of [Inderwood v. MeVeigh, 23 Gratt. (Va.) 409, ave to the
same effect, and grew out of the same gencral state of facts.

In Underwood . MeVeigh, at page 418, the court said: “No
sentence of any court is entitled to the least respeet in any othor
court, or elsewhere, when it has been pronounced ex parfe axn
WITTIOUT OPPORTUNITY oF DEFENCE * % % o tpibunal which
decides without hearing the defendant or giving him an orron-
FTUNITY 7O BE HEARD cannot claim for its decrees the weight of
of judiecial sentences.”

Notice the similarity of the two cases in general characteris-
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tics: In both cases notice was given to the defendant: in one by
actual service in person, and in the other by publication. In both
cases the party was prevented frowm appearing by orvder of the
Court. In the MecVeigh case, the order was enfered after he at-
tempted to appear. In the plaintiff’s case, the order was
entered before notice to plaintiff.  In both cases it was the
order of the court which nullified the notice that was given.
MeVeigh could not appear because the court would not let hin
Plaintiff could not appear becanse the court did not let him.
Plaintiff could not appear because the conrt had placed him in

such a position—said physical disability brought on by the con-

finement ordered by J udge ————- 1n said Judge’s said ovder of |
ey 189, that it was lmpossible for plainttf to appear By

except by order of a competent tribunal directing said commis-

4

ston and sald jury to visie plaintiff, in his cell——in the event

ALt

PENES TR

of plaintiff’s being physically incapacitated from making the
journey to Court—and said order was never entered.  The
Eaw does not countenance the doing of a vain thing.  If it
veguired notice to be given plaintiff in the said proceedings to
appoint his said committee it vequired 1t for the purpose of giv-

ing him an opportunity of being present to represent himself in

e

e
s b AT

said proceedings.  And if said opportunity to appear, which said

notice was intended to give, was not in fact given but was pre-

h
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vented by plaintiff’s said situation—said physical disability—

e S

which was itself due to the said order of said Judge ——— in
e 189 (and under a vold proceeding be it remembered)

then said notice is in effect withdrawn and said proceedings are

wholly ea parte Windsor v. MeVeigh (supra), Underwood o.

MeNeigh, (supra.) The said Commissioners had the power to

require the production of plaintiff, before them and said jury.

Said power was especially conferred upon them by the order of

their said appointment.  And said power was for the purpose not
12 ,
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only of examining plaintiff but also for the purpose of giving
him the chance to defend himself., Hinchman ». Ritchie, Bright-
ley 182. “In all other cases * * * he is followed and the
Cfommission exceuted where he is found, that this prIVILEGE OF
BEING PRESENT may be secured to him, and seeured not merely
for exhibition of him to the Commissioner and inquest * * *
but also to give him rurLL oprorTUNITY of defeating proceedings
improper, for want of foundation o legal conduct, in any of its
stages.” And the said commission should have so ordered plain-

tiff’s presence, had it not been for the sald sworn testimony of

Doctors and aforesaid, in effeet, that plaintitf
would be physically injured by said production before said com-
mission and sald jury in New York twenty miles away from
plaintiff’s cell, where plaintiff lay i bed with an affeetion of
the spine which said affection had confined plaintiff to his bed
for three weeks previous at least. Upon ascertaining which said
commission and said jury should, as public spirited ecitizens,
mindful of their oaths, have at once visited plaintiff.  And the
Court should have ordered plaintiff’s presence before said com-

mission and said jury as was done iu ex parle Cranmer cited

above—"it is his privilege”—provided ouly that plaintiff was
physically able to attend a court so far removed from his place
of residence at said time.  Failing which said Court should have
ordered that said commission and said jury, should visit plaintiff
and examine him and afford hm the opportunity fo appear and

be heard which said void proccedings nnder Judge ———— 1

——— 189— had—Dby rendering plaintiff ill-—deprived him of.
1f this had been done plaintiff would have been present before
the tribunal that was trying himn.

As we have shown, a trial had when the defendant is not in

a physical or mental condition to appear, and therefore docs not
appear, is a frial had where the defendant had ne opportunity
“to appear and be heard.”  As the United States Supreme Court
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said in Windsor ». MeVeigh, 93 UL S, page 278 supra “The law
is and always has been that whenever notice or citation is re-
quired, the party eited has the r#ight to appear and be heard:
and when the latter is denied (nofe the distinction between notice
and opporlunity) the former is ineffectual for any purpose. The
denial to a party in such a case of the vight to appear is in legal
effect the vecall of the eitation to hom.” Upon plaintiff’s own
assertion aforesaid, supported as aforesaid by said Medieal ca-
perts of the other side plaintiff was plysieally imuble to be pres-
eut at said proceedings in 189-—. /rgo plaintiff had—at said
proceedings—no opporiunity “to appear and be heard.”

Porsr b The said Proceedings in 139— were void for lack
of due process of law for the following reason, to-wit. Sald
trial was had n absenlia. The Court failed to dircet the ap-
pearance, before said Commission and said Sheriff’s jury, of
plaintiff ; and the Court also failed to direet that, failing this,
said Connndssion and Jury should visit plaintiff in his cell in the
———— Hospital, at ——— Thereby the constitutional rights

“to be confronted with the witnesses against him,” “to have eom-

by

pulsory process for obtaining witnesses in his favor,” and “to
have the assistance of counsel for his defenee,” were contra-
vened, in that none of the said rights were respeeted.

In the proceedings in 189— before said commission and the
said Sheriff’s jury a palpable breach of constitutional privilege
was perpetrated (1) by the Court’s failure to order plaintiff’s
production before said commission and said jury in Court; (2)

failing this the Court’s failure to order that said Commission

and said jury visited plaintiff in plaintiff’s cell in the ——Ilos-
pital at ———— for the purpose of examining plaintiff. For it is

confidently submitted that all proceedings before Juries or Sher-

iff’s Juries, or before a judee, referce or commission arve illegal

when a defendant, who is in confinement, within the state, is de-
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clared insanc or incompetent or both, without having either been
brought before the aforesaid authorities in person--—or if for any
reason this is not done——when the aforesaid authorities have not
taken the trouble to investigate the cause of the defendant’s ab-
sence, by visiting him, or inquiring mto it personally. Inoap-
proaching this subjeet we approach a subject surronnded by the
growth of vears of illegality, pneonstitutionality, and fraud. In
approaching said subject we approach one of the darkest ehap-
ters in Modern Court Practice, and Modern Procedure. | In
approaching said subject we approach one of the most astound-
ing, one of the most amazing, one of the most iniquitons sub-
jects in all the history of Court practice and procedure.  In ap-
proaching said subject, finally, we approach, palpably and be-
yond peradventure, cavil, or contention the rankest blot on Cour
practice and procedure at present dimming the Iustre of the law.

The present position of lunaey proceedings and incompetency
proccedings throughont many of the States of the United States
though fortunately not in a majority of the said States may, with
justice, be said to be the last Dona fide velie of barbarism-—of the
Dark Ages

secrecy and gnile of the Inquisition under Torquemada than

in law today. Said proccedings smack more of the

the open atmosphere of a Court of Law,  Said proceedings allow
the ipse dizit in one branch of one of the branches of the medical
profession to deprive a law-abiding ¢itizen of liberty, property,
and happiness for life.  Said proceedings allow a tyranny npon
the part of the said small sect which is second—if second——only
to that ot the Doges of Venice, in the plentitude of their tvranny.
Said proceedings allow a tyranny npon the part of the sard small
seet which is second-—if second—only to that of Louis XTV and
his Leltres de Cachet. Said proceedings allow a tyranny upon
the part of the said small seet which is second—if seeomd-——only
to that of the tyrannical Tudges of the Star Chamber, Said pro-

ceedings finally, allow an alleged Tunatic or an alleged ineonmpe-
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tent. perchance, illegally held npon a false and perjured charge
of lunacy for years, who has been arrested and imprisoned upon
a false and perjured charge of insanity without notice, without a
hearing, without an opportunity to be heard, and who has been
so imprisoncd for so long a time that his physical health has be-
oun to suceumb, and who is phvsieally incapacitated from com-
ing to court, said proceedings allow the mere ex parte allegations
of hired witnesses in the pay of the other side to brand said
falsely alleged Tunatic, with the lifesstigma of hopeless and in-
creasingly  hopeless insanity, as well as hopeless and  in-
creasingly hopeless incompeteney, without allowing said falsely
alleged lumatic or falsely alleged incompetent a day in Court.
Tn such a proceedings the interest of all the witnesses appearing
against the said falsely alleged Tunatie or falsely alleged incom-
petent is against the said falsely alleged Timatic or said falsely al-

leged incompetent. In such a proceedings the said interest is in

the case of alleged expert witnesses—of alleged experts in lun-
acy—— duly bought and paid for in advance by the other side.

In snch a proceedings no witnesses, by any possible concate-
nation of cireumstances or chain of events, can possibly but be
hostile either by feeling or by interest as aforesaid to the said
falsely alleged Tunatic or said falsely alleged ineompetent; for
the machinery of the law is entively in the hands of the other
stde. The other side are in a position to pick their Judge, are
in a position to pick their Conrt, are in a position fo pick their
place of trial——and possibly—pick a place of trial far removed
from the cell of the falsely alleged Tnunatic or falsely alleged in-
competent—finally the other side are in a position to piek
their witnesses, lay-witnesses as well as alleged expert wit-
nesses. The falsely alleged Tnnatie or falsely alleged incom-
perent being ineapacitated, from physieal disability, to walk,
1s thereby incapacitated from presenting himself for trial

. . , T e N
- Court, perhaps far removed from said falsely alleged
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lunatic’s or said falsely alleged incompetent’s cell, provid-
ing, and such a proviso is an exceedingly wide proviso, provid-
ing always that the other side permit the said falsely allezed
himatic or the said falselv alleged incompetent to present hin
self at Court.  Such a proceedings permit the other =ide 1o
prevent the said falsely alleged hmatic or said falsely alleged
incompetent from budging out of said falsely alleged Tunatie’s
or said falsely alleged incompetent’s cell providing said falsely
alleged Tunatic or said falsely alleged incompetent is physically
able to budge. s

Such a proceedings permit the other side to foreibly restrain
the said falsely alleged Iunatic or falsely alleged incompetent by
means of a straight-jacket or a “strong-room’ or both from budg-
ing from said falsely alleged lunatic’s or said falsely alleged in-
competent’s cell providing said falsely alleged Tnnatic or falsely
alleged incompetent is able so to do. Such a proceedings per-
mit the other side to foreibly restrain the said falsely alleged
lunatie or falsely alleged incompetent by means of a hypodermic
injection of morphine foreibly administered by the paid agents
of the other side, the said alleged experts aided by the keepers of
the mad-house in which the said falsely alleged lunatic or said
falsely alleged incompetent happens to be in durance, providing
the said falsely alleged lIunatie or falsely alleged incompetent is
able to budge. Such a proceedings finally permit the other side
to foreibly restrain the said falsely alleged lunatic or said falsely
alleged incompetent by rendering said falsely alleged Tunatic or
falsely alleged incompetent, if able to budge, unable to do so by
having said falsely alleged Innatic or falsely alleged incompetent
set upon by its agents, the said keepers of the said madhouse in
which the said falsely alleged Tunatic or said falsely alleged in-
competent lies in durance, and so used up by said agents that
the said falscly alleged Tunatic or said falsely allegd incom-

petent 1s surcly unable so to do. The gross injustice, con-

gpiracy, perjury, and erime which may be cloaked by such pro-
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ceedings, which allow a mere cr parfe statement out of the
mouths of bought and paid for witnesses to condemn a man to
life-imprisonment in the interest of partics whose financial in-
terests——to say nothing of their spiteful interest—to say nothing,
finally, of their inferest of legal self-preservation shonld the facts
ever leak out—are concerned in concealing the truth—the evils
so following in the train of said failure of comunon justice are
too obvious to require pointing out.

As we said above. In the proceedings in 189— before said
Commission and said Sherift’s jury, a palpable breach of con-
stitutional privilege was perpetrated, (1) by the Court’s failure
to order plaintiff’s production before said bodies in court; (2)
failing this the Court’s failnre to order that said Commission as
well as said jury visit plaintiff in his cell for the purpose of ex-
amining him. Upon the maxim “Analogy bolds good in law”
bow would it look to read in a Court report that the alleged bur-
glar was pronouneed by a brace of doctors as physically incapac-
itated from appearving in court at his trial, and that in conse-
quence the trial went on in said alleged burglar’s absence and the
jury duly finding said alleged burglar guilty of the crime al-
leged, duly convicted sald burglar whercupon the Court duly sen-
tenced said burglar in said burglar’s absence to ten years’ penal
servitude ? By what right has an alleged burglar more right to
a hearing before the Court and jury that tries him and con-
demns hiw, than an honest alleged lunatic, or an honest alleged
incompetent, before the Court and jury that éries him and con-
depens him? By what right has an alleged burglar more right to
the enjoyment of a speedy and publie trial by an impartial jury,
than an honest alleged Tunatic or an honest alleged incompetent ¢
By what right has an alleged burglar more right to be intormed
of the nature and cause of the accusation than an honest alleged
Innatic or an honest alleged incompetent ? By what right has an
alleged burglar more right to be confronted with the witnesses
against him than an honest alleged Tunatie, or an honest alleged
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incompetent ¢ By what right has an alleged burglar more right
to have compulsory process for obtaining witnesses in his favor
than an honest alleged lunatie, or an honest alleged incompetent ?
By what right, lastly, has an alleged burglar more right 1o
have the assistance of counsel for his defence, than an honest al-
leged lunatic or an honest alleged incompetent ¥ We maintain
that not only is it by no vight, but that all proceedings befove
juries, or Sheriff’s juries, or before a judge, referce, or commis-
sion, are tlagrantly illegal and profoundly unconstitutional when
an alleged lunatic, or an alleged incompetent 1s declared msane,
or incompetent, or both—either without having been brought be-

fore the aforesaid judge, ov referee, or commission, or jury, or

Sheriff’s jury, or—if for any reason this is not done—a comn-
mittee made up of members of the aforesaid jury or the said
Jommission and Sheriff’s jury have not taken the trouble to in-
vestigate the cause of the absence, from his trial, of the said al-
leged lunatic or the said alleged incompetent by visiting him and
inquiring into it personally.

Otherwise the door to perjury and even murder—as indicated
post by the instances thercof hereafter cited in said Preface—
is opencd wide: otherwise said proecedings take on a fareical
character analogous to proceedings at which the astral body of
an alleged lunatic is sat upon by a Commission and a Jury of-—
phantoms.

Otherwise the Fourteenth Amendment to the United States
Constitution would be contravened. Tt savs, Seetion 1, “All per-
sons born or naturalized in the United States, and subject to the
jurigdiction thercof, are citizens of the United States, and of the
State wherein they reside.  No State shall make or enforee any
law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person

of life, liberty, or property, without due process of law, nor de-
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nv to any person within its jurisdiction, the equal proteetion of
the faws.” The vight % * % “to be confronted with the wit-

nesses against lim; to have compulsory process for obtaining
wilnesses in Iis favor; and to have the assistance of counsel

for his defence™ ave the “privileges” of alleged eriminals, in :
jeopardy—in consequence of their alleged erimes—of life, liber-

ty, or property, according to the aforesaid Sixth Amendment to

the Tnited States Constitution.  If the said “privileges” of al-
leged eriminals are denied to honest alleged Tunaties and honest
alleged incompetents in jeopardy—on a charge of lunacy or in-

competency—of liberty or property; or to any peirson without

distinction of race, colour, honesty, or lack of honesty, intelli-
genee, or lack of mtelligence, health, or lack of health, wealth, or

lack of wealth, sanity, or lack of sanity, competence, or lack of
competence, in jeopardy-—on any charee that entails loss of lib-
erty, or loss of property—-of liberty or property, such a pro-
cecding does pso facto “abridge the privileges” of alleged erimi-
nals in the ease of said honest alleged Tunatics, and said honest
alleged incompetents, as well as in the case of said any person,
in contravention, of the aforesaid Fonrteenth Amendment which
says “No State shall make or enforce any law which shall
abridge the privileges  * % % of citizens of the United
States.”

It 15 therefore unconstitutional to “‘abridge the privileges” of
alleged criminals in the case of said honest alleged lunaties and

said honest alleged incompetents as well as in the ecase of said

LI dde

any person. It is thercfore unconstitutional to guarantee “The
Fa.
right * % * {0 be confronted with the wilnesses agoinst him; 4

to have compulsory process for oblaining witnesses in his favor;
and to have the assistance of Counsel for his defence,”
wherever the liberty or proprety of an alleged felon is at issue,
and withhold them wherever the liberty or property of a law-
abiding citizen, on a charge of lunacy or incompetency, is at
issue, or wherever the liberty or property of said any person,
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on said any charge is at issue. If the above propositions

* to be

are correct it follows: (1) that “the right * ¥
confronted with the witnesses against him; to have cow-
pulsory process for obtaining witnesses in his favor; and
to have the assistance of Counsel for his defence”™—forms
part of the “privileges” of alleged Iunaties and  alleged
incompetents in jeopardy—on a charge of lunacy or incompe-
tency—of liberty, or property; as well as of said any person in

jeopardy-—on any charge that entails loss of liberty or loss of

property—of liberty or property: (2) that so forming part it
annof be abrideed.  Furthermore, To “abridge the privileges”
of alleged eriminals in the case of said honest afleged lunaties,
and said honest alleged incompetents, and said any person, is
wpso facto to ereate class distinetion in legal procedure in favonr
of alleged eriminals and opposed to said honest alleged lunatices,
and said honest alleged incompetents; as well as opposed to any
person without distinction of race, colour, honesty, or lack of
honesty, intelligence, or lack of intelligence, health, or lack of
health, wealth, or lack of wealth, sanity, or lack of sanity, com-
petence, or lack of competence in jeopardy—on any charge that
enfails loss of liberty or loss of property—of liberty or property.
Such an absurd anomaly ipso fuelo upsets an equal protection of

the laws, and throws more protection of the laws around

the rights of an alleged eriminal than those of an honest alleged
lunatie, or an honest alleged incompetent, or those of said
any person.  Such an absurd anomaly Is in direet confraven-
tion of the Fourteenth Amendment to the United States Con-
stitution aforesaid, which says “Nor shall any State * * *
deny to any person within its jurisdiction, the equal prolection
of the laws.” Tt is therefore unconstitutional to ercate elags dis-
tinction, in legal procedure, in favor of alleged eriminals and
oppesed to said honest alleged Tunaties, and said honest alleged

incompetents, and said “any person.” Tt is therefore unconstitu-

tional to gunarantee “The right * % * 45 be confronted with
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the witnesses against himg to have cowpulsory process for

obtaining witnesses in his favor; and to have the assistance of §E
coumsel for his defence,” wherever the liberty or property of an ; ‘5
alleged felon is at issue, and withhold it wherever the liberty or 1 é
property of a law-abiding citizen, on a charge of lunacy or iu- j %%
competeney, s ab issue, ov wherever the liberty or property of ! %’3

said “any person.” on said any charge, 1s at issue. Fovthermore,
If the above propositions are corvect we have shown: (1) that

“The right * ¥ * to be confronted with the witnesses against

i to have compulsory process for obtaining witnesses in his ]
favowr: and to have the assistance of counsel for hiy defense,”’—- , %

Siw
forins part of the privileges of alleged Tunaties and alleged in- it
competents in jeopardy—on a charge of Tunacy or incompeteney i

——of liberty ov property, as well as of sald “any person.” in
jeopardy——on any charge that entails loss of liberty or loss of
property—of liberty or property: (2) that so forming part it
cannot be abridged. 1t follows therefore that “The right * % #*
to be contronted with the witnesses against hing to have compul-
sory process for obtaining witnesses in his favour; and to have
the assistance of Counsel for his defence,” in the case of said al-
leged Tunaties and said alleged incompetents, as well as in the
qase of said “any person” i dne process of law. It follows there-
fore that due process of law in said vespeet, touching said
alleged Tunaties and said alleged incompetents, as well as

touching said “any person’ s identical, in said respeet, with
due process of law tounching alleged eriminals and  alleged
malefactors,  Furthermore. I the above propositions  ave

correet it follows that another Amendment to the United
* % %

States Constitution provides the aforesaid “The right
to be confronted with the witnesses against hin; to have ecompul-
sory proeess for obfaining witnesses in his favour; and to have
the assistance of Counsel for his defence,” for alleged Tunaties

and alleged incomipetents in jeopardy—on a charge of lunacy or

imcompeteney—of liberty or propertyv; as well as for said “any
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person”’ in jeopardy—on any charge that entails loss of liberty
or loss of property—of liberty or property; namely, the Fifth
Amendment.  If the above propositions ave corvect we have
shown: (1) that “The right * * * to be confronted with
the witnesses against him; to have ecompulsory process for ob-
taining witnesses in his favonr; and to have the assistanee of
Counscl for his defence,” forms part of the privileges of al-
leged lunaties and {\ll(*ge(l incompetents, as well as of said “any
person;” (2) that so forming part it cannot be abridged: (3)
that “The vight * * ¥ to bo confronted with the witnesses agains
hin: to have compulsory process for obtaining witnesses in his
favour; and to have the assistance of Counsel for his defenee’ in
the case of said alleged lunaties and said alleged incompetents.
ax well as in the case of seid “any person” is due process of law:
(4) that due process of law in said respeet, tonehing said alleged
Tunatics and said alleged incompetents, as well as touching said
“any person” is identical, in said respect, with due process of
law touching alleged eriminals and alleged malefactors.  Hirgo,
where a clanse in the United States Coonstitution guarantees due
process of law which in ilself includes “The vight % * % o
be confronled with the wilnesses against him : to Tave compul-
sory process for obtaining witnesses in his favour : and to hare
the assistance of Counsel for lis defence.” for alleged eriminals
and alleged malefactors in jeopardy—in consequence of their al-
leged erimes—of Tiberty, or property: as well as for “any per-
son” in jeopardy of “liberly or property” said clavse ipso faclo
includes the gnarvantee of due process of Taw which u itsell in-
cludes “The vight * * * to be confronted with the wilnesses
against hin ; to have compulsory process [or oblaining wilnesses
m his favor; and to Tave the assistance of Counsel for his de-

fence.” for alleged Tunaties and alleged incompetents in jeopardy

—on a charge of lunacy or incompeteney—of “liberty or prop-




Fat)

B R

189

i

erty;” as well as for “any person” withont distinetion of race,

Sl

colour, honesty, or lack of honesty, intelligence, or lack of intel-

St s

Heenee, lealth or lack of health, wealth, or lack of wealth.
sanity or lack of sanity, competence, or lack of competence, in
jeopardy—on any charge that entails loss of liberty or loss of
property—of “liberty or property.”” The Fifth Amendment to
the United States Constitution guavantees due process of faw
which in dself inchudes ““The vight % % % do be confronted
with the witnesses against him ;1o have compulsory process for

oblaining witnesses in fiis favor: and fo have the assistance of

Counsel for his defence]” for alleged cviminals and alleged

fodohy

malefactors i jeopardy——in consequence of their alleged erimes

53
-

bl

iR 55%‘{“'

—of “liberty, ov property;” ergo. the said Fifth Amendnent

o

guarantees due process of law whicl in ilself includes " The right

* %% o be confronled wilh the witnesses against him; to

livee compudsory process for oblaining wilnesses it s favor;

aiteld Lo harve the assistunee of Counsel for his defence,” for al-

leged lumaties and alleged  incompetents in jeopardy-—on a
: = | . .

charge of Tunaey or fncompetency—of “liberty, or property;” as
. ] oy . i ) IIPREE N . " i aron

well as for said “any person” in jeopardv—on any charge that

entails logs of Tiberty, or loss of property—of liberty or property.

The said Fifth Amendment as follows: “No person shall be held

to angwer for a capital or otherwise infamous erime, unless on
a presentuient or indictinent of a grand jury  * ¥ F gi0r be
deprived of life, Libevty, or property, withoul due process of
laiw.”” I the above propositions are correct we have shown: (1)

that “The vight * % ¥ to be confronted with the witnesses

against him; o have compulsory process for obtaining witnesses
in his favor; and to have the assistance of Counsel for his de-
fenee,” forms part of the privileges of alleged Tunatics and al-
leged ineompetents in jeopardv-—on a charge of lunacy or in-
competenev—of liberty, or property, as well as of said “any per-

son’”n jeopardy—on any charvge that entails loss of liherty or
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loss of property—of liberty or propertv: (2) that so forming
propert; . 1 .
part it cannot be abridged: (3) that “The right *EE 4o be

confronted with the witnesses aeainst hiing to have compulsory

process for obtaining witnesses in his favor; and to have the
assistance  of Counsel for his defenee,” in the case of
said alleged Tnnaties and said alleged incompetents as well
as in the case of said “any person”” is due process of law:
(4) that due process of law in said respeet, fouching sald
alleged lunaties and said alleged incompetents, as well as
tonching said “any person” is identical, in said respect, with due
process of law touching alleged eriminals and alleged muale-
factors: (5) that the said Fifth Amendment to the United
States Constitution guarantees due process of law which tn itself
ineludes “The right * * ¥ (o be confronted with the witnesses
against him ; to have compulsory process for obtaining wilnesses
(nhis favor; and to have the assistance of Counsel for his de-
fence” for alleged eriminals and alleged malefactors. It follows
therefore that the said Fifth Amendwent to the Unifed Stafes
Constitution guarantees due process of law which wn itself in-
cludes “The vight * % % {o be confronted wilh the witnesses
ngainst hing: to have compulsory process for oblaining wilnesses
in s favor; and lo have the ussistance of Counsel for his de-
fenee” for alleged lumatics and alleged incompetents in jeo-
pardy—on a charge of lunacy or incompetency—of liberty or
property v as well as for “any person” without distinetion of race,
color, honesty, or Tack of honesty, intelligence, or lack of intelli-
gence, liealth, or lack of health, wealth, or lack of wealth, sanity
or lack of sanity, competence, or Tack of competence, in jeopardy
—ou any charge that entails loss of liberty ov loss of propertv-—
of Iiberty or property.
The aforesaid propositions that persons confined in Lunatic
Asvlums both public and private are lable to be killed by mal-

treatinent at the hands of the keepers thereof, ix sustained hy
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the following seven instances cited by Charles Reade in his
Preface to, and defence of, the charges made by him against
Private Insane Asylums in his eelebrated novel, “ITard Cash,”
which wrought a veritable revolution in England in the methods
of treatmnent, at the hands of keepers, of persons confined in ln-
sane Asyluws in that country. To wit, Santa Nistri, who dicd
in an Insane Asylum with his breast-bone and eight vibs frac-
tured—"a lunatic patient died suddenly, with his breast-bone
and cight ribs broken, whieh figures please compare with
Santa Nistri’s”"—William Wilson, who died with twelve ribs
broken in an Insane Asylum—DBarnes, who died with an arm
and four ribs broken—Owen Switt, who died with his breast-
bone and eleven vibs broken, and with his liver ruptured in an
Insane Asylum—D>Matthew Geoghegan, whom “Jones, a keeper,
threw down, and kicked * * ¥ geveral times; then got a
stick and beat him; then got a fire-shovel and beat him; then
jqumped on his body; then walked up and dowu his body; of
which various injuries the man died,” in an Insane Asylum.
“The keeper who killed a stunted imbeeile by internal injuries
in the Lancaster Asylum.”

How modern this language sounds when eompared with that

of the following two New York dailv papers.
The New York World May 5th, 1004,
BROKEN RIBS DUE TO ILL-PAID NURSES.

Distrrrer-ATToRNEY ARRATGNS THE STATE FOR DEATIH OF

Ixsane Parrent.

President Mabon of the State Commission in Lunacy, began
t

an inquiry at the Maunhattan State Hospital yesterday into the
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death of Abraham Wendortt of general paresis at that institution
last Sunday. An autopsy revealed eight broken ribs.

Detective Arvthur Carey also began an investigation, under
the orders from Assistant District-Attorney Francis P. Garvan.

Dr. Louis E. Petit and Dr. J. R. Knapp, the two physicians
who attended Wendorff, were positive that there had heen no
knowledge of an injury during their care of the patient. I£d-
ward M. Stevens and John T. Ryan, attendants, said Wendortt
had often heen very violent and at one time had been tied to
his bed by sheets to keep him from injuring himself.

In tracing the history of the case it was found that when, on
April 10, Wendorff was received at Bellevue Hospital he was
suffering from contusions all over his body, but no fracturcd
ribs were discovered.

District-Attorney Jerome arraigned the New York Stafe an-
thorities in speaking of the case.

“Tt is all due to the fact,” he said, “that attendants at the
Manhattan Hospital are underpaid and have Jittle knowledge of
the condition of the insane they arve attending. T.et a drunken
trolley motorman get discharged, and he bobs up as an attendant
of the insane on Ward’s Tsland. Most of the attendants are al-
coholie, more or less, in their tendencies. You can’t get a good
man to go to Ward’s Island for $30 or $40 & month.

“When we try to get at the bottom of such abuses we find our
main witnesses arc people perhaps themselves pareties or para-
noiaes who would not be believed by any jury. Of course the at-
tendants tell the best stories to aid themselves.”

Patients in public hospitals ought to have the privilege of
leaving with ribs at least as good as thev take there.

Editorial from New York American April 16th, 1904,
INHUMANITY IN NEW YORK INSTITUTIONS.

There is again before the courts one of those dreadful cases
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in which a mentally afflicted patient in a New York public in-
stitution is said to have been beaten to death by the very attend-
ants whose duty it was to care for him,

The evidence tells of an old man who reached the Manhuattan
State Hospital on Ward’s Island 1in good physical condition, and
within less than o moenth was taken from the Institution s corpse,
with fractured bones and crushed ribs. What makes the case
nglier as an atrempt 1o coneeal the true cause of death under a
certiicate which indicated that the patient had succumbed to
pneumonia.

These cases are altogether towo frequent in New York. The
public has not forgotten theDBellevue Hospital scandals, the in-
vestigation of which revealed revolting eruelties practised on the
patients in a pavticulur ward--and there have been others since
Bellevue was reformed.

Brutality of the order mdicated by these reports must be sup-
pressed if the statfs of every institution in New York have to
be changed. A particularly discouraging feature usuallv is that
the pride of the head official of one of these institntions places
him in a position of being more anxious to disprove the charge
than to reveal the facts and fo aid in the punishment of a guilty
attendant.  Tn the particular case wnder investigation it may be
that the vietim was not mangled by his nurses, as alleged, but it
ig certain that there has been more than one such outrage recent-
ly, the perpetrators of which eseaped punishment because som
doctor was jealous of the reputation of the institution under his
charge.  This is all wrong.

New York’s hospitals must be kept clear of inhumanity. They
are the only refuge in many cases of the greviously afflicted,
whose lot at the best is terrible.

It would be hard to conceive of an inquity worse than that of

a man who would torment, beat and bruise a helpless sick per-

son placed in his charge.
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When stieh a otie i3 discovered there should be no merey gshown
him ; he belongs in jail.

During the last years of the last decade of the ninecteenth

Afrom in-

century, a party died on an average of one per ycar

juries very similar 1o those deseribed above in Insane Asylums
City of New York. Tf we remember right-

in or contiguous to the
Tn said case the

“udicial investigation was held.

v only one ]
keepers were allowed to go free on the strength of the following

from the Penal Code of the State of New York. ‘“Seet. 223.
Use of foree or siolence, declared nol wnlairful, ele. To use ov
attempt, or offer to use foree or violence upon or 1o rards the
person of another is not unlawful in the following cases:
6. When committed by any person in preventing an idiof, luna-
tic, insane person, or other person of unsound wind, inchiding
or partially deprived of reason, from com-

%%

Persons temporarily
mitting an act dangerons to himself or to another or in enfore-
ing snch restraint as is necessary for the protection of his per-
son or for his restoration to health, during such period only as
<hall be necessary to obtain legal authority for the restraint or
custody of his person.” In said case “the people of the Asylnm
stuck manfully together, and agreed to know nothing about it”
‘0 the words of Charles Reade commenting upon said Barnes.
As said Reade goes on to say: Ilas a very shocking thing thal
Loth brute force and traditional cunning should be employed
against persons of weak understanding, and that they should be
so often massacred, so seldom avenged.”

When a person is killed in a New York Tnsane Asylum, the
customary practice upon the part of the keepers who did the said
killing and the doctors who support said keepers in said killing
by their festimony in Court, the customary practice is for sald
keepers and said doctors to excuse gaid killing upon the groun
that in certain forms of insanity the bones soften as the diseaxc

advances. A moment’s reflection will raige the question “What
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has that to do with the neeessity for broken ribs ¢ Ribs do not
even in the case of lunaties, break from being looked at. Ribs to
be broken even in the ease of Tunatics require force. What busi-
ness has force to be applied to ribs in a struggle with a lunatic?
What reason is theve for applying force to a lunatie’s breast bone
or liver in such a strugele? A lunatic’s arms and legs are the
only things to be touched in such a strugele, provided these are
held the rest of said Innatic’s body may be allowed to be free.
What reason has force to be applied to ribs or breast bone or
liver unless with the intent to kill by breaking the former—in
the manner deseribed by said Reade—or rupturing the latter
as also deseribed by said Reade? As said Reade says “1 % *

examined a number of ¥ % * eox-attendants, male and female,
who had gone into other lines of life, and could now afford to re-
veal the seerets of those dark places. The ex-keepers were all
agreed in this—that the keepers know how to break a patient’s
hones without bruising the skin; and that the doctors have been
duped again and again by them. To put it in my own words,
the bent knees, big bluntish bones, and clothed, can be applied
with terrible force, vet not leave their mark upon the skin of thae
vietim.  The refractory patient is thrown down and the keeper
walks up and down him on his knees, and even jumps on his
body, knees downwards, until he is ecompletely cowed. Should a
bone or two be broken in this process, it does not much matter to
the keeper: a Tnmatic complaining of internal injury is not lis
tened to. ITe is a being o full of illusions that nobody believes

in any unseen injury he prates about.”

Lo parte Cranmer (1806) (supra). Tord Chancellor Frskine
said “The party certainly must be present at the exeention of tha

commission (de lunatico inquirendo). Tt is his privilege.”

Bethea agninst MeT.ennon North Carolina Reports (1840)
(supra). The conrt said “Tt iz true that the Tunatic is entitled
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to be present before the jury; and if they deny him this right,
such depial would be sufficient cause for setting aside the 1

quisition.”

Stafford v. Stafford (supra). The court said “We think it
indispensable he (the alleged Tnmatie) should have the oppor-
tunity afforded him to hear and confront those who by rtheir
evidence are about to deprive him of all control over his actions
and take from him the enjoyment of his property. The defendant
had a right to demand in the Appellate Court, legal proot of her
insanity, and that legal proof was not furnished by testimony

taken out of her presence.”

Dowell against Jacks North Carolina Reports (1859)
(supra). The court said. “She had no notice—was not legally
represented, and what is of still greater nnportance, was not

present, to be seen and examined by the jury.”

Stewart v, Kirkbride (1867) (supra). The court said, ~ Lord
Chancellor Erskine (ex parte Cranmer, 12 Ves. Jr. 455) said:
“The party must certainly be present at the exceution of the com-
mission; it is his privilege.” The same rule has been adopted in
the United States. (See Rusells case 1 Barb. Ch. Rep. 88 ; and
Hinchman’s case, Brightley’s Rep. 181).

State . Billings (1894) (supra). The court said, “But it may
be stated generally that due process of law requires that a party
shall be properly brought into court, and that he shall have an
opportunity, when there, to prove any fact which, according to

the constitution, and the usages of the common law, would be

protection to him or to his property: People v. Board of Super-
visors, 70 N. Y. 2928.”
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Lastly the same contention was sustained by the courts in
the following eases (supra) to wit:

People ea rel. Elizabeth Ordway v. St. Savionr Asylumn,

34 App. Diveoar page 371

Cumming aud Gilbert on the Poor, Tnsanity, ete., Laws
of New York, page 173,

Buswell on Insanity, section 55

[Tinchman ». Ritehie, Brightley, (Pa.) 182,

Janes, 50 How., Pr. (N Y

In re Tracey 1 page 530, approved In re Whitmack,
N. J. Eq. 252.

Tolman ». Holman 80 Me. 139.

In the case of Vananken, 10 N, J. Tq. 186,

The point has practically been decided by no less an author-
ity than the Supreme Coourt of the United States in Windsor 1.
MeVeioh, 03 U 8 pp. 277-8 the court said:

“Until notice is given, the eourt has no jurisdietion in any
case to proceed to judgment, whatever its authority may be, by
the Taw of it organization, over the subject matter.  DBut notice
is onlv for the purpose of affording the parly an opportunity of
being heard upon the claim orv the charges made. Tt is a sum-
mons to him to appear and to zpeak, if he has anything fo say,
why jrudgment sought should not be rendered. A pENIAT TO A
PARTY OF THE BENEFIT OF A NOTICE WOULD BE IN EFFECT TO
DENY THAT UE 18 ENTITLED To NOTIeR A anb, and the sham and
deceptive proceedings had better be omitted altogether.”

And again at page 278 -

“The law is and always has been that whenever notice or eita-
tion is required, the party eited has the it 10 APPEAR AND
B neaen; and when the latter is denied (Nori ThE DISTING-
rioN pErweeN Notice axp Opportundyy the former is 1N~
EFFECTUAT FOR aANY PURPOSE. The denial to a party in such s
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case of the right to appear is in legal effect TuE RECALL OF TiiL
CITATION TO HIM.”

The case of MceVeigh v. United States, 11 Quall. 259, and
the case of UUnderwood v. McVeigh, 23 Gratt. (Va.) 409, are to
the same effect, and grew out of the same general state of facts

Tn Underwood ». MceVeigh, at page 418, the court said:

“No sentence of any court is entitled to the least respect in any
other court, or elsewhere, when it has been pronounced Ex ParTE
AND WITITOUT OPPORTUNITY OF DEFENGE * % % g tribunal
which decides without heaving the defendant or giving him an

OPPORTUNITY TO BE HEARD cannot claim for its decrees the

weight of judicial sentences.”

Daniel Webster’s definition of due progress of law in the
Dartmonth College case. “The general law; a law which hears
hefore it condemns; which proceeds upon inquiry, and renders
judgment only after trial.”

Point 5. Plaintiff’s sanity at the time of arrest is proved by
dated shortly after plaintiff’s arvest

plaintiff’s letter to
—— TTospital aforesaid, New York,

and incarceration in the
upon Mr. Justice Harlan’s opinion in the Runk case which
holds that a written instrument by a person acensed of insanity
may successfullv offset prima facie evidence of insanity.

Two Excrrprs FroM Tnr Texr or MRr. Justice Harrnaw’s
Orivton v TIIE Runk Casn. |

SvepreME CoUurT oF TiiE UUNITED STATES.
No. 142—Oectober Term, 1897.

A. Howard Ritter, exceutor of William M Runk, deceased,
plaintiff in error,

V8.

The Mutual Life Insurance Company of New York.
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ON A WRIT OF CERTIORARI TO TIIE UNITED STATES CIRCUIT
COURT OF APPEALS FOR THE THIRD CIRCUIT.

(Jannary 17, 1898.)

Mr. Justice Harlan delivered the opinion of the Court.

* % % (Posides these facts, it appeared that on the day
before his death he avowed that his debts must be paid, and
that they could only be paid with his life. That avowal was H
in a letter written to his partuer, in which he said that he had
deceived the latier, and could only pay his debts with his life.
That letter concluded: “This is a sad ending of a proumising

life, but T desevve all the punishment L may get, only T feel my

debts must be paid. This sacrifice will do it, and only this.
I was faithful until two years ago.  Forgive mie. Don’t pub-
lish this” On the same day he wrote to his aunt, fo whom
he was indebted in a large sum, saying among other things:
Torgive me for the disgrace T bring upon youn, but it is the
only way T can pay my indebtedness to you.” In addition
he left for the enidance of his executor a memorandum of his
business affairs, prepared just before his death, and which
tended to show that he was at that time entirely af himself.

Tu view of these and other facts established by the evidence,

t . . . .
the court did not err in disaffirming the first and second of

plaintiff’s points. We may add to that, under the charge to
the jury, it became unnecessary for them to inquire whether

the policies were taken out with the intention of defrauding
the insurance company or of committing suieide. The court
said to the jury:

“What coustitutes insanity, in the sense In which we are

using the term, has been deseribed to you, and need not be
repeated.  If this man understood the conscquences and effects
of what he was doing or contemplating, to himself and to others,
if he understood the wrongfuluess of it, as a sane man would,

then he was sane, so far as we have oceasion to consider the
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subject : otherwise he was not. THere the insured committed
suicide, and, as the evidence shows, did it for the purpose,
as expressed in his communication to the executor of his will,
as well as in letters written to his aunt and his partner, of
enabling the excentor to recover on the policies, and usc the
monev to pay his obligations. T therefore charge you that if he
was in a sane condition of mind at the time, as T have described,
able to understand the moral character and consequences of
his act, his suicide is a defense to this suit.  The only question,
therefore, for consideration is the question of sanity. There
is nothing else in the case. That he committed suicide and
comumitted it with a view to the collection of this money from
the insurance companies and having it applied to the payment
of his obligations, is not contraverted, and not contravertible.
It is shown by his own declaration, possibly not verbal, but
written. The only question, therefore, is whether or not he
was in a sane condition of mind, or whether his mind was so
impaired that he could not, as 1 have described, properly com-
prehend and understand the character and consequences of
the acts he was about to commit. In the absence of evidence
on the subject he must be presumed to have been sane.  The
presumption of sanity is not overthrown by the aet of com-
nitting suieide.”

The said Runk had been guilty of what any expert in in-
sanity would denominate the act of a madman, under the
plea that suicide is the act of a man suffering from “suicidal-
mania.” The Court below agreed in said presumptive evidence
of insanity, which is furnished by the act of snicide. Sald
Court sald to wit: “Suleide way be used as evidence of in-
sanity,” My, Justice TTarlan affirmed said dictum of said lower
Court by saving, to wit: “Nothing said by the Court upon
the question of insanity was erroncous in law.” FErgo Mr.
Justice [Harlan held that the aet of suieide is prima facie evi-
dence of insanity. But Mr. Justice Harlan also agreed with
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gaid Jower Court i holding that said primae facie evidence of
insanity might be offset. M. Juslice Harlan agreed with said
lower Court that said prima facie evidence of insanity might be
offset by what?
allegations by eye wilnesses Lo Lhe conlrary? wo: by a fao

by capert testtmony to the contrary? by sworn

simpler, by a far surer means, to wit: by the acts of said alleged
isane person’s pind . as slowen by a wreillen instriment aipon
the part of said alleged insane person: by a leller in short.
Said Runk had written a letier to said Runk’s business
partner, and fo said Runk’s aunt touching upon the motive
of said suleide, as well as a business memorandum to said
partner.  As nothing to the contrary is alleged it may be pre-
sumed that said letters and said memorandum were rather
brief, or at least nothing comparable for length with said letter
written by plaintiff to said —————-— - within less than four
monthg from the time of plaintift’s arrest and Imprisonment as

a lunatic in said

— Togpital and years before plaintiff
was able to escape from said false imprisonment. Ifurthermore,
It may be persumed that said two leiters and memorandim
upon the part of said Runk were necessarily—from their said
rather brief natnre——far less sustained specimens of argument
and memory than =aid letter of plaintiff presented.

Said letter of plaintiff was over thirty pages of typewriting
in length,  Said letter of plaintil contained an exhanstive
examination of the causes which led up to plaintiff’s arrest
and incarceration upon a {alse and perjured charge of Junacy,
besides an exhaustive acconnt of plaintif’s business affairs
directly conmected therewith, besides a legal  discussion of
plaintitf’s status and plans tor legal redress, which said plans
were carried out, almost to the letter, by plaintiff vears later,
upon plaintitl’s eseape.

If two, presumably brief, notes and a business memorandum
offset the actual undonbted presence of presumptive proof-—
sufeide—of insanitv in the case of the unfortunate Runk how
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mueh more should such a letter as that of plaintiff offset not
so strong a thing as presumptive proof but so fishy a thing as
the bought and paid for affidavits of two professional Swearcrs-
in Lunaey ?

Plaintiff maintains that sanity is proved by what a person
an do with said person’s mind. That sane thinking is a proof
positive—Ile ultimale and final test of santty.

To refer once more to Mr. Justice Harlan’s said opinion,
quoting the lower Court:—

“Suicide may be nsed as cvidence of insanity, but standing
alone it is not sufficient to establish it. * * * If von find
him to have been insane, as I have described, vour verdicet
will he for the plaintiff, otherwise it will be for the defendant.”
It thus appears that the case was placed before the Jury upou
the single issue as fo the alleged insanity of the assured at
the time he committed suicide, and with a direction to find
for the plaintiff if the assured was insane at that time, and for
the company if e wag then of sound mind.

Assuming that the jury obeyed the instruetions of the court,
their verdiet must be taken as finding that the assured was not
insane at the time he took his life. We must then inquire
whether the observations of the trial court on the subjeet of
Insanity were liable to objection.

We have scen that the plaintiff asked the court to instruct
the Jury that if the assured ivtentionally killed himself when
his reasoning faculties were so far impaired by insauity that he
was unable to understand the moral character of his act, cven
if he did understand its physical nature, consequences and
effeet, such self-destruetion would not of itself prevent recovery
upon the polivies,

This was the only instruction asked by the plaintiff which
undertook to define insanity, and as betore stated, it was given

by the court.  But iu giving it the court said: ‘We  must

understand what is meant and intended by the term ‘moral
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character of his act” Tt is a point which has been used by
the conrts, and is correetly inserted in the ternny but it is a
term which might be misunderstood.  We are not to enter the
domain of mietaphyvsics in deterinining what constitutes insanity,
so far as the subject is involved in this ease. Tf Mr. Runk
anderstood what he was doing, and the consequences of his
act or acts, to himself as well as to others—in other words, if
he understood, as a man of sound mind wonld, the consequences
to follow from his contemplated suicide, to himself, his char
acter, his family, and others, and was able to comprehend the
wrongfulness of what he was about to do, as a sane man would—
then he is to be regarded by vou as sane.  Otherwise he is not.’
Substantially the same obscrvations were made in that part of
the charge, which is above given.

The plaintiff insists that the definition of insanity, as given
by the trial court, was much narvower than was vequired or
permitted by the decisions of this court. It Is said that the
impairnient not only of the woral vision, but also of the will,
leaving the deceased in a coudition of inability (o resist the
impulse of self-destruetion, has been accepted by this court as
deseribing a phase of insanity or mental unsoundness, One of
the cases to which the plainiiff referred in support of this view
is Davis ». United States, 165, U. S, 873, ¢

prosecution for murder. [t was there held that the accused

378, which was a

was not prejudiced by the following instruetion given fo the
jury: “The term ‘insanity’ as used in this defense means stch
a perverted and deranged condition of the mental and moral
faculties as to render a person incapable of distingishing be-
tween right and wrong, or nneouscious af the time of the nature
Cof the act he was committing; or where, though conseions of i
and able to distinguish between vight and wroug, and know

that the act is wroug, yet his will, by which I mean the govern-
ing power of his mind, has been otherwise than voluntavily so

completely destroved that his actions arve not suhjeet to it but,
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are bevond his control.”  This was substantially what had been
held by this court in previons cases. Life Ins. Co. ». Terry, 15
Wall, 580; Bigelow . Berkshire Ins. Co. 93 U, S, 284, Tn-
surance Clo. v. Rodel, 93 T. 8. 232; Manhattan Tns. Co. o
Broughton, 109 U. S. 121; Connecticut Ins. Co. v. Lathrop,
111 U. 8. 612; Accident Tns. Co. e Crandall, 120 1. 8. 527,
In Terry's case above cited—which was an action upon a Iife
policy declaring the policy void if the assured died by his own
hand——it becanme necessary to instruet the jury on the subject
of insanity. The court said: ‘We hold the rule on the ques-
tion before ug to be this: If the assured, being in the posession
of his ordinary reasoning faculties, from anger, pride, jealousy,
or a desire to escape from the ills of life, intentionally takes his
own life, the proviso attaches, and there can be no recovery.
If the death is caused by the voluntary act of the assured, he
knowing and intending that his death shall be the result of his
act, but when his reasoning facultics ave so imipaired that he is
not able to understand the moral character, the general nature,
consequences, and cffect of the act he is about to commit, or
when he is impelled thereto by an insane impulse which he has
not the power to resist, such death 1s not within the contein-
plation of the parties to the contract, and the insurer is liable.”

Recurring to the ruling of the convt in the present case, it 1s
not perceived that the plaintiff had any ground to complain
that its definition of insanity was too strict or too narrow. Ilis
fifth point, in general terms, defined insanity as being a con-
dition in which the reasoning faculties are so far impaired that
the person alleged to berinsane when committing self-destruetion
was unable to understand the morval nature of his aet, cven it
he understood its physical nature.  This definition was not re-
jected. On the contrary, it was accepted, the court at the
time making some observations decmed necessary to show what,
in law, was meant by the words ‘moral nature of his act.

By thesc observations the jury were informed that if the as
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sured understood what he was doing, and the consequences of i g?
. his act or acts to himself and to others—that is, if he under- ! :.%:
stood, as & man of sound mind would, the consequences to fol- 'g
low from hig contemplaied suicide, to himself, his character, hix \}
family, and others and was able 1o comprehend the wrongtul- %
ness of what he was about to do, as a sane man wonld—then ;ﬁ
he was to be regarded as sane; otherwise, not. ', :3?
It is sngeested that the attention of the jury should have ,‘;§
been brought specifically or more divectly to the fact that @
unsoundness of mind exists when there s an impnlse to take :%i
Iife which weakened mental and moral powers cannof with- z‘f
stand—a condition in whicl there is 1o continued existence *'%
of a governing will strong cnongh to resist the tendeney to g
self-destruction.  But the words of the charge, although of a : I‘,’;
general character;, substantially embodied these views.  The !'TE
court stated the principal clements of a condirion of sanity -?%{
as confrasted with insanity.  What it sald was certainly as ' '%%i:
specific as the instruction asked by the plaintitt,  If the plain- ' E;:
tiff desired a more cxtended definition of insanity than was g
given, his wishes, in that respeet, should have been made ;E‘
known.  The court having aflivmed his view of what was :?’
evidence of insauity, and such affivmance having been accom- §
panied by observations that brought out with more distinet- 1%;
ness and fullness what was meant by the words “moral char- :«}1
acter of his aet,” the plaintiff has wo ground to complain; E.Ei
for nothing said bv the court upon the question of insanity it

%

Was erroncons in law or inconsistent with that which the plain-

uw_,,
rpeyes
Sinlelell
T

0ff asked to be embodied in the charge.  No crror of law "‘"
having been commitied in vespeet of the issue as to the in- é :
sanity of the assured, it is to be taken as the result of the ,‘.
verdiet that he was of sound mind when he took his hife.” E:zz

Mr. Justice Ilarlan says: luaddition (to the said letter g:uis

written by said Runk to said Runk’s partner, and the said i
letter written by said Runk to said Runk’s aunt) he left for the
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quidance of his cxecutor a memorandum of his business affairs,
prepared just before his death, and which tended to show ihat
he was at that time enfirely at himself.” Mr. Justice Harlan
says further: “The Court stated the principal elements of o
condition of sanity as contrasted with insanity. * * % Nothing
said by the Court upon the question of insanity was erroncous
in law. * ¥ * No error of law having been committed in
respect of the issuc as to the insanity of the assured, it Is to
be taken as the result of the verdiet that he was of sennd
mind when he took his life.” We now insert what said Court
said constituted sanity as opposed to insanity.  “What con-
stitntes insanity in the sense in which we are using the term,
has been deseribed to you, and need not be repeated. If thix
man understood the consequences and effeets of what he was
doing or contemplating, to himself and to others, it he under-
stood the wrongfulness of it, as a sane man would, then he
was sane, so far as we have occasion to consider the subject.

* 1 therefore charge yon that if he was in a sane con-
dition of mind at the time, as | have deseribed; able to under-
stand the moral character and consequences of his aet, his
suicide 1s a defense to this suit.  The only question, there-
fore, for consideration is this question of sanity. There is
nothing else in the case.” A perusal of the above will prove
that the Supreme Court of the United States supports our
aforesaid contention in this point.

We maintain that sanity is shown by the action of a party’s
umind not by the action of a party’s museles.  We maintain that
sanity is shown by a party’s words and acts vather than by the
“retlexes” of a party’s knee joints. We maintain that sanity
s shown by a party’s ideas vather than by involimiary action
of a party’s eyelids.  We maintain that sanity s shown by the
words Issuing from a party’s lips rather than by the mechani-

cal action of the party’s labial muscles.  We maintain that

sanity is shown by the words uttered by a party’s tongue rather
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thau by the question as to whether the party’s fongue was
“coated” or mot “coated.”  We maintain that sanity is shown
by the action of the pavey’s hands as to what the party can do
with said party’s hands or write with said party’s hands rather
than as to whether said party’s hands were warn or eold.
We maintain that sanity is shown by the guestion as to whether
or nol said party’s ideas are nomal rather than by the ques-
tion as to whether or not said party’s pupils are normal. We
maintain that sanity is shown by the quickness of said party’s
mind rather than by the quickness of said party’s pulse.  We
waintain that sanity is shown by whether or not said party’s
logical and reasoning powers are lirm or tremulous rather than
as to whether or not said pavty’s hands are firm ov rremulons.
We maintain that sanity is shown vather by the question as to
whether or not a party’s mind reacis fo ratioeination and ques-
tions put to a pavty rather than by the question as to whether
or not the pupils reaet to lighr, We maintain that sanity s
shown rather by the faet as to whether or not a party 1hinks
well than by the fact as to whether or not a pavty sleeps well.
Lastly we maintain that sanity is shown rather by the ques-
tion as to whether or not a party’s reasoning is regular than
by the question as to whether or not said party’s bowels are
regular.  What is iusanity £ Suppose o faw should be en-
acted to the effect that certain acts or thoughts would be sufhi-
cient proof of mental derangement, and that upon a trial, the
fucts appearing, the Conrt should diveet a verdiet accordingly,
and property or freedom should thus be wrested from the de-
fendant.  Would such a proceeding constitute due process of

law ¢ And yet such a preposterous, such a meehanical and such

a charlatanish test of sanitv—as that indicated above

‘o

set by so-called “experts” in insanity, who glean eertain physi-

is to-day

cal, mechanical musculur actions which sometimes follow in-
sanity, but in the vast majority of cases exist as mere physical
idiosynerasios totally free from the slightest faint thercof, and
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—to use a technical phrase—are “auxiliary,” but not “positive.”
The vesult of said quackery is that the public is being gulled into
believing that insanity is hidden in a grand arcanum of mys-
tery, to which said grand arcanum only alleged “experts™ in
insanity hold the key, which said alleged “oxperts”™ will noi
turn without the paywent of a fat fee.  The resnlt of sald
quackery is that people lose sight of the fact that, as has been
said by the Court (supra), the citizen is the sovercign, by which
we mean, that the eitizen is the final judge of things medical
ax well as things practical, of things scientific as well ax of
things simple, of things literary as well as of things non-literary,
of things musical as well as of things nonanusical, of things
tinally, religions and thing non-religious: by which we mean
that when any of said above domains of human thought enter
a law Court, it is the sovereign, it is the plain citizen, 1t is
the juryman and not the judge and not the counsel, and vot the
experts bona fide or alleged who pronounce judgment upon said
things—upon the facts.  Whoever heard of a patent suit in-
volving say the composition of a chemical substance, so techni-
cal, so complicated that none but expert chemists could diseuss
intelligently, whoever heard of any man’s being grossly illit-
erate and grossly ignorant cnongh to elaim that said question
was beyond the reach of solution in a Court of law, and there-
fore, bevond the rveach of a jury, and yet said grossly ignorant
and grossly illiterate remark is made daily by intelligent and
edueated persons to-day concerning imnsanity, and what is com-
moner than to hear a party pusillanimously hide himself when
asked his opinion as to a party’s mental condition by a “I'm
not an expert in insanity.” The vesnlt of said quackery is that
growing abreast of the growth of that por-

a growing danger
tion of the medical profession known as experts in lunacy—
that a growing danger menaces socicty to-day. All that is neces-
sary to jeopardize a man’s liberty, property, and happiness and

threaten all three with life imprisonment is to hire two nn-




principled alleged experts in insanity to swear that said party
Is crazy. At once said party’s famnily and friends fall away
from said party as though said party were a leper. At once
said party’s said family and said friends hold up their hands
in superstitious horror, and in reply to said party’s modest
clalm that said party is all right, and that said party does not
either claim the things said dishonest quacks swear said party
clatms, as well as that said party does not say the things said
dishonest quacks swear said purty says, at once said party’s
said family and said friends hold up their hands in ignorant
iliterate horror and exelaim ~O! But the doetor says you do
and that settles it.” The dangers which threaten society from
said source while they undoubtedly fatten the pockets of said
dishonest quacks, and while they nndoubtedly fill the Mad-
houses which honeycomb New York States—there being twenty
the
Twelfth Annual Report of the New York State Commission in
Lunacy Oet. 1st, 1899, to Sept. 30th, 1900, page 96.°

private Insane Asylums in that one State alone—(ef

“PrivaTe INSTrrorions.

“There are twenty institutions and licensed houses in the
State authorized by the Commission to receive and retain the
certified insane under the following provisions of the Insanity
Law”)—the dangers which threaten society from said source
are too open and palpable to need pointing out.  Let it suffice
to say that the home cirele is no longer a haven from the storms
of the world which the honie ¢irele onee was, which the home
But let the ordinary worries of life upset the harmony thereof
but to the slightest degree and in sneaks the said alleged “ex-

civele was before the discovery of alleged “experts” in insanity.

pert” in insanity to spy and lie and later perjure away the Iib-
erty and happiness of a brother or a sister or a hushand or a wife
It is only a question as to who gets at the said alleged “expert”
in dnsanity first, and buvs—what, alas, fabeas corpus pro-
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ceedings too frequently prove to be—said alleged “expert” in
insanity’s perjurious, nefarions, murderous services in swearing
the other into a madhouse cell for life.

In dismissing said topic we shall cite an instance showing
that New Yorkers are not the only ones who known how to enlist
the services of said band of alleged “experts” in insanity. The
following clipping is from the New York World of March 16th,
1904 :

“MUCH COURTED GIRLS QUESTION FATHER’S
SANITY.”

“Niacars Farrs, March 15.”—James ———was locked up
last week on the complaint of his two daughters, who asserted
that he was deranged. ——— was examined as to his sanity
and pronounced of sound mind and discharged from custody.

His two daughters, who are of prepossessing appearance, he
says, have many admirers. ———— stated that there was not
a night that the parlor of his home was not oceupied by one of
his daughters with her admirer. Sometimes it was morning

when the couples would part.

Upon different occasions ————— remonstrated with This
daughters. They paid no attention. Sceing that it was useless
to talk further, ———— removed his bed to the parlor, inform-

ing his daughters that it was his intention to camp out there.
tHe kept his word, refusing to sleep clsewhere,  The girls then
cansed his arrest on the charge of being insane. —————— de-
elares that as long as his daughters are at home they will keep
reasonable hours.”

[Tow would the Fatherd and Mothers of New York State
like to face the proposition of being imprisoned for life by
ineorrigible daughters or lawless sons upon attempting to cor-
rect and guide their offspring? This snrely is a new danger
hanging over the care and anxietics of matrimony which it
might be well for parents to look into.
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We shall now conclude the discussion of the question as to
what constitutes sanity as distinguished from insanity.

We here insert excerpts from ITutehinson »  Sandt, 26
American Decisions, page 127 (4 Rawle, 234).

“An inquisition finding that a person is and for five years
has been of unsound mind, and incapable of managing his
estate, 1s admissible in evidence as against the grantees of the
alleged Innatie, for the purpose of avoiding his deed to them.

“Such inquisition is priwa [acie evidence only, and may be
rebutted by the showing that the alleged Tunatic was 1ot insane,
or that he had lueid intervals, during one of which the decd
in questlon was exceuted. * %

“Earcryext, both partics claiming title under Andrew
Hutchinson, deceased; the plaintiffs as hig heirs, and the de-
fendant wnder a deed exceuted by him in 1817, The plaiun-
tiffs, to avoid the cffect of this deed, offered in evidence an in-
quisition taken in February 1818, under a commission in the
nature of a writ De Luxarrco Ixquirkxpo, by which, among
other things, it was found ‘that the said Andrew Iutehinson,
at the tfime of taking this inquisition, is of unsound mind,
memory, and capacity, o that he is not capable of governing
himself or managing his estate: and that said Andrew Iluteh-
inson hath been in said state of unsound mind, wmemory, and
capacity for the spuce of five vears Tast past and upwards.” In
Aprily 1818, thix inquisition was confirmed by the court, and
committees of his person aud estate appointed:

“The defendants then offered evidence tending to prove that
Andrew Hutelinson was not o limatics; that he was subjeet to

fits only, and had many lueid infervals, ete.
“Under the divections of the judge the jury found for the de-

fendants.  Plaintiffs moved for o new teial, which being re-

fused, they appealed to this court.
“By the conrt, Kennedy J.: *The inguisition had been given
in evidence by the plaintiffs o show that Andrew I utehinson

was, at the thme the deed of convevanee purported fo have been
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executed by him to wit, on the fiftcenth of November, 1517,
and under which the defendant claimed, of unsonnd mind and
incompetent to make such an instrument. Tt was doubtless
admissible for this purpose, although euntirely an ex parte pro-
ceeding as respected the grantees in the deed, but for this
reason of its being ea parte it is only prima facie evidence, at
most, of Andrew ITutehinson’s insanity, and liable to be ve-
butted and done away by the testimony of those who were
acquainted and conversant with him during that period, and
knew him to be of sound mind, or that he had at least Iueid
intervals, and that the deed was exeented by him at one of
those times, * * #

“The decision of the circuit conrt, over-ruling the motion for
a new frial, is reversed, the verdict set aside, and a new trial

granted.”

We next insert excerpts from Titlow vs. Titlow, 93 American
Decisions, page 691. (54 Pennsylvania State 216.)

By Court, Strong, J.: “The gencral principle is, that an in-
quisition of Tunacy found is premae [acie cvidence in cases in-
volving the sanity of the lunatic, and no more; such is the

doetrine of all our cascs, * * ¥»

Gangweress Estate, /d. 417 (33 Am. Dee. 554). TIn the
latter of these cases it was distinctly ruled that an inquisition
of Junacy finding the party a lunatic without lueld intervals
was prima facie evidence only, and not conclusive, and a pe-
titioner for the proceeding was not estopped from asserting the
truth against it, and showing that the party had Inecid inter-
vals: See also Hutchinson v. Sandt, 4 Rawle, 234.

Den ex Dem. of Aber v. Clark, 18 American Decisions, page
417, (5 Halstead, 217). Ewing C. J., said:
“In Sergeson v. Sedley, 2 Atk. 412 Lord Hardwicke over-
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ruled the objection and said that ‘inquisitions of lunacy are al-
ways permitted to be read, but ure not conclusive evidence ; for
you may traverse them, if vou please. * ¥ ®2

In ex parfe Barnsley, 8 Atk, 184, Lord ITardwicke said: “In
all these inquisitions they are mot at all conclusive, for they

may bring actions at law, or a bill fo set aside conveyances. *

* w2

In Hall «. Warren, 9 Ves, 603, The Master of the Rolls said :
“that inquisition having been taken in the absence of the plain-
tiff is not conelusive wpon hine But it is proma facie evidence
of the lunacy. Tt is, however, competent to third partics to dis-
pute the fact and to mainain that, notwithstanding the inquisi-
tion, the object of it was of sound mind st any period of the
time which it covers. * ¥ ¥V

Maddox, in his treatise on chancery practice, states the fol-
lowing doctrine: “An inquisition is only presumptive evidence
of Imsanity, and not conclusive, so that upon an action in re-
spect to any contract or deed, if is for a jury to defermine
whether atf, the time of excenting if, the party was non compos,
though by the inquisition he was fonnd to be non compos at sueh

a period”: 2 Madd. 578.

The exeeutors of William B. ITill, deceased, v. Edward Day,
el al. 34 New Jersev Equity, 150, Nofe 43 Am. St. Rep. 531.

“FRoM TITRSE GIIATIONS THE FOLLOWING CONCLUSIONS ARE

DEDUCIBLE,

“l. An inquisition of lunuey is not conclusive against any

person nof a party to it.
“2. When an inquisition is admitted in evidence, the party

against whom it is used may infroduce proof that the alleged
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‘ lunatic was of sound mind at any period of the time covered
i by the inquisition. The position is, indeed, a corollary from the
former, as it would be inconsistent to say the inquisifion was
was not conelusive and at the same time to refuse to receive any
evidence to contradict the fact stated in it. * % %

“In page 301, Phillips speaks of the inquisition of lunacy.
Ile says it is evidence against third persons who were strangers
to the proceedings. 1le does not directly say whether conclusive
or prima facie, though his meaning cannot readily be misunder-
stood ; but to support his position he cites the case already men-
tioned, of Sergeson v. Seale, in which Lord Hardwicke says
it may be read, but it is not conclusive,” * % ¥

“Such is the diversity of judgment respecting the state of the
mind, that on this, more than perhaps any other question,
error may be anticipated from uncontroverted proofs and ex

purte examinations.”

Van Vlieet, V. C. said in Hill v. Day, supra, “The inquisition
simply makes a prima facie case. * * % Where there is no
reason to suspect fraud, the test in this class of cases is. Did
the person whose act is challenged possess sufficient mind to
understond, in a reasonable manner, the nature and effect of the
act he was doing, or the business he was transacting? Ile may
be old, or enfreebled by disease, or irrational wupon some lopics,
and yel possess sufficient mind to make a valid disposition of
his property. In the absence of [raud or imposilion, the only
question the court 18 required to decide is, Did the person whose :
act 1s challenged clearly understand and comprehend what Te

* % %

was downg when he did 14?2 * % These remarks show a

good memory, and elear understanding and judgment. Tle re-
membered what he had done, the motives which had influenced
him, and that his judgment approved his conduet until new in-
fluences were brought to bear upon it, and then that his judg-
ment underwent a change, and he wanted the mortgage returned
to him. * % % THis conduet and speech not only show that
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he knew what he was doing, but that he was capable of excreis-
ing ordinary caution and diseretion, * * *
“Contemporaneous conduet or demeanor, constituting part of
the transaction brought under review, is always entitled to
very grave consideration in cases of this kind, It generally
portrays much more truthfully what a witness understood,
thought, or believed, at the moment, than words subsequently
spoken, even when they are uttered under the sanetion of an
oath.? % % %
Citing again said note in 43 Am. St. Rep. 531, “If the party
charged testifies, his conduct is to be considered by the jury
-as the conduct of any other witness is considered: Fiscus o.
Turner, 125 Ind. 46. And he has the right to appear and tes-
tify before the jury: 7 Abb. N. . 417

In Commonwealth ¢. [laskell, 2 Brewst., 491, we find the
following propositions, viz: ““T'hat insanity is a mental disease,
and must indicate a change in the normal condition; that «a
change is nol, of course, conclusive cvidence of insanity, for i
may be unaltended by any symploms of disturbance, and may
be marked by propricty and moderation; that mere eccentricily
or peculiarity is nol evidence of insanily where it is shown to
be the wormal characteristic of the defendand ; that mere weak-
ness of intelleet is not of itself sufficient to establish insanity,
for it may co-exist with some degree of power: that one who
alleges the insanily of himsel] or of another nust prove it; that
the presence of insanity is to be deteeted by comparing the symp-
tows of the defendant with the standard of health, taking into
consideration the habits and peculiarities of the defendant when
sane, and looking to the causes producing the change; *ox
that the fesl in cases of insanily lies in (he word power—has
the defendant in a eriminal case the power to distinguish right
from wrong, and the power to adhere to the right and avoid
the wrong %——in other cases, has the defendant, in addition to

the capacitics mentioned, the power lo govern his mind, Ins
1 )

*
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body and his estate? that the issue in a proceeding of lunacy
is, whether the defendant has been so far deprived of his reason
and understanding as fo be unable to govern himself or to
manage his affairs; * * % (hat the finding of the original
Jury upon the petition is not evidence before the jury who lry
the traverse ; that the commonwealth having first shown that the
defendant in a lunacy proceeding was insaune before the filing
of the petition, may prove his mental condition up to the time
of the trial: that 1t having shown violence of the defendant
toward his wife, may ask the witness “What was the conduet of
the wife ¢ and that @ having read in evidence as proof of de-
lusion a letter from the defendant charging others with serious
ertme, 1t s competent for the defendant to prove that one of
the charges was not o delusion, but a fact. * * * Statutes
requiring a party charged with insanity to be produced in open
court, when possible, are designed to prevent fraud in the pro-
curing of verdiets of insanity without affording the defendant
an opportunity of being heard: Fiscus v. Turuer, 125 Ind. 46.”

Mr. dustice Harlan (in the Runk case supra) approved the
following definitions as to what constitutes sanity as opposed to
insanity : ““What constitutes insanity, in the sense in which we
are using the term, has been described to you, and nced not be
repeated. Jf this man understood the consequences and effects
of what le was doing or contemplating, Lo himself and to others,
if he understood the wrongfulness of it, as a sane man would,
then he was saNg, so far as we have occasion to consider the
subject * * * T therefore charge you that if he was in a sane
condition of mind at the time, as 1 have described, able to un-
derstand the moral character and consequences of his act, his
suleide is a defence to this suit. The only question, therefore,
for consideration is this question of sanity. There is nothing
else in the case.” A perusal of the above will prove that the
Supreme Court of the United States supports our aforesaid
confention touching sanity and also touching the test as to




217

whether a party is sane or insanc.,  As said above, we maintain
that sanity is shown by the action of a party’s mind not by the
action of a party’s muscles,  We maintain that sanity is shown
by the words uttered by a party’s tongue rather than by the
question as to whether the party’s tongue was “coated”
or not “‘coated.” We maintain that sanity is shown by the ques-
tion as to whether or not said party’s ideas are normal rather
than by the question as to whether or not said party’s pupils are
normal. What is insanity ¢ Suppose a law should be enacted to
the effect that certain acts or thoughts would be suflicient proof
of mental derangement, and that upon a trial, the faets appear-
ing, the Court should direct a verdiet accordingly, and property
or freedom should thus be wrested from the defendant. Would
such a proceeding constitute due process of law? And yet such
a preposterous, such a wechanieal, such a charlatanish tost of
insanity as above indicated, is today sel by socalled experts in
insanity, who glean certain physical, mechanical, muscular
actions which sometimes follow insanity and—to use a techni-
mistaking auxiliary for positive—impudently

cal phrase
place the cart before the horse.

Lastly, as Renton anfe says the old way of proving sanity
was finding out whether a man could count, could tell who his
parents were and knew his own name, cte. With the increase of
the complexity of life this simple test falls behind the times
now-a-days, but its prineiple still holds true, namely that the
test of sanity is a mental test wholly within the power of the
accused to accomplish and without any witnesses professional
or lay to back him up. Suppose two paid experts in insanity,
in the pay of the other side swear that the defendant cannot
telt what his past history has been, that said defendant’s mind i
a total blank upon that subject. Would that professional and
paid and interested oath stand against the defendant’s refuta-
tion thercof by taking the stand and promptly and Incidly giv-
ing his past history, provided he were afforded his legal privi-
lege of taking the stand in place of being kept away from Court
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and having to allow his liberty and property to be perjured
away from him in his enforced absence? |

The said decision in the said Runk case proves conclusively
that a written instrument—written by the party committing
suicide prior but close to said time of said suicide—proves con-
clusively that said written instrument does successfully offset
the prima facie presumption of, and prima facie cvidence of,
insanity which said act of suicide entails—suicide being in it-
self presumptive proof of insanity its name being suicidal
manta—in the category of Insanity. In a word, that a written
instrument written by an alleged lunatic at the time of said al-
leged lunacy can and does successfully offset medical evidence
of said alleged lunacy. In a word, that the wind—not the body
—is the seat of sanity or insanity, and as the mind acts so s
the party proved sane or insane thereby.

THE LUNACY LAWS OF THE WORLD.

Lastly we shall introduce the lunacy laws of the forty-
eight States and Territories of the United States together with
those of the Six Great Powers of Kurope

in order that a
complete idea of lunacy procedure at the present day may
be obtained.  An examination of said forty-cight States and
Territories’ said laws discloses an astonishing state of affairs. An
examination of said forty-eight States and Territories” said laws
discloses the fact that in nineteen of the said States and Terri-
tories the said laws are fundamentally illegal and grossly wu-
constitutional. The said delinquent States and Territories are
as follows:

Alabama, Nebragka, South Carolina,
Delaware, New Hampshire, South Dakota,
Towa, New York, Tennessee,
Kentucky, North Dakota, Utah,
Maryland, Oklahoma, Vermont,
Massachusetts, Penngylvania, Wisconsin.

Missouri,
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The said fundamental illegality and gross unconstitutionality
therein being that said nineteen States and Territory fail to

provide that notice cither express or implied shall be given the

alleged lunatic or alleged incompetent of the proceedings to
deprive said alleged lunatic or alleged ineompetent of liberty
and the control over said alleged limatic’s or said alleged incomn-

petent’s propervty. Said delingquent States and Territory may

1S

well be named the Black Belt of Tamacy Tegislation, '{E
An examination of the said forty-eight States and Territo- ]t%
ries diseloses the fact that our contention that a jury trial is as z
necessary to deprive a law-abiding citizen of liberty and con- b
trol over said law-abiding citizen’s property on a charge of ;«f‘g
insanity or incompeieney, as sald jury trial is necessary to %*:?
do the same for a law-breaker, is snstained by the fact that in :‘

following fourteen States and Territory trial by jury is pro-

vided :
Arkansas, Kansus, Missouri,
(lolorado, Kentucky, North Caroling,
Delaware, Maryland, Tennessee,
Indiana, Michigan, Texas,
Indian Territory, Mississippi, Washington,

Lastly an examination of the Six Great Powers of FKurope
proves that Russia is to-day ahead of the State of New York
and the other States and Terrvitory in the said Black Belt, in
that Russia provides notice cither express or implied for al-
leged lunaties and alleged incompetents in jeopardy of losing
liberty and control over property through hmacy or incomype-
tency proceeding.  Two States are worthy of notice. One
from the illegality of said State’s Junacy laws; the other fron'}
the reasoning of the Court.  The first velates to the State of
South Carolina, which is as far bebind the times in lunacy as
said Soutl Carolina is far behind the times in divoree.™ The

*South Carolina being the only State in the Union, or, so far as we
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second relates to the State of Towa, the reasoning of whose court
forms the most notable monument of fallacious sophistry it has
been our amusement to view in law. Said State of South Caro-
lina’s lunacy laws, to-wit: “In South Carolina an early case
declared that no uotice was necessary to the party who was fonnd
of unsound mind.  Medlock v. Cogburn, 1 Rich. Eq. 477.7
Note.—23 L. R. A, &e.

Cone or Laws or Sourn Carorinas, 1902,

§2251. Upon application for the commitment of an alleged
insane person, the judge of the Probate Court is to investigate
by examining witnesses or not, just as he sces fit.

§2252. The judge is to call two physicians to certify to the
msanity of the person.

There is no provision for notice in application for a com-
mittee.

Satd reasoning of the Court to-wit:

Note—232 1. R. A., 787, ot seq.

“The Snpreme Court of Towa, in Chavennes v. Priestly, 80
lowa, 315, has probably gone further than any other in attach-
mg little importance to notice in such cases, proceeding, doubt-
less, upon the assumption that notice in many cases of insanity
woukd be but an idle form. That casc was an action for dam-

ages for calling the plaintiff insanc. The defense was that he

had been adjudged insane according to the statute, and that the
adjudication had never been revoked or the plaintiff discharged
from eustody. The plaitiff, in reply to the defendant’s answer

i setting up the adjudieation of insanity, alleged that he had

no notice of the proceedings before the commissioners, and was

know to-day, body politic in the civilized world, recognizing no crime

or act whatsoever as ground for divorce.
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not present in person or represented by an attorney ; that the
act creating the board of commissioners of insanity was void,
because it did not provide for notice of such actions; and that
the effeet was “to restrain a person of his liberty withont due
process of law.”  The Court held, however, that the constitu-
tional provision that ‘no person shall be deprived of life, lib-
crty, or property without due precess of law’ does not reqgiire
notice to a person, or his appearance, before he ean be lawfully
adjndged insane, and accordingly restrained ; and that the sta-
tufe was valid and not wnconstitutional, beeause it contemplates
that a person may be adjudged insaune, and restrained accord-
ingly, without notice or appearance. The Court assmmed ihiat
plaintitf’s absence was justified by the facts, and said: Tt is
not a case in which he is adjudged at fault, or in default, and
for which there is a forfeiture of liberty or property, but only
a method by which the publie discharges its duty to a eitizen.
The misfortunes of citizens sometimes place them where, for
their care and preservation, restraints are neeessarvy, and such
restraints are even jJustified at the hands of private persons.
Thev are not in snch cases “deprived of their Hberty’ within the
meaning of the Constitution.” Tt secms clear, from the later
cases, especially those from New York, that, in Tunacy procced-
ings, a presumption will be indulged that all proper mnotices
were served in the absence of anything in the record to show that
they were not served.  Gridley v. College, ete., 137 N Y., 327,

“Tn Towa it is held that the restraing of an insane person by
virtue of an adjudieation of lunacy is not uneonstitutional ;
and that the constitutional provision guarantecing to the ac-
cused, in cases of life or liberly, a speedy trial before an in-
partial juev, applies ouly to aceusations for offenses against the
eriminal law, and not to an inquest of lunacy by a board of com-
missioners, as provided by statute: Counly of Black Hawl v.
Npringer, 58 Towa, 417.7

When the Court says: “The misfortunce of eitizens sometimes
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place thew where, for their care and preservation, restraints
are necessary, and sueh restraints are even justified at the hands
of private persons;” the Court appears to lose sight of the fact
that all persons are presumed to be sane until proved to the
contrary. The restraint is necessary and beneficial for bona
fide Tunaties, but that wntil a party has been regularly adjndged
insane said party is not a bona fide lunatic. As was well said
by the Court in Allis v. Morton, 4 Gray, 63 supra: “To say
one is insane and, therefore, need not be notified is to decide
the question before it is tried.” The same fallaccous reasoning
was employed in Van Deusen v. Newecomer, 40 Mich., 20, 142
supra, by the two justices, dissenting from the position oceupicd
by Justices Cooley and Campbell.  The said dissenting justices
held that “the restraint of insane persons in asylums is law-
ful, and being lawtul, the placing of them therein, whether
for their own benefit, or for the protection of others, 1s in itself
due process of law, even in the absence of any judicial inves-
tigation into the question of sanity.” Justice Cooley in his
opinion, pointed ont difficulties in proceeding without judicial
inqury, showing that “the law should not tolerate the forcible
taking and detention of one in an insane asylum upon the mere
assertion that he is mentally unsound; and that sceret investi-
gations into cases of this character should be frowned down;
that safety lies in the publicity of the proceedings; and while
it is no doubt true that a public trial of the fact of insanity
would be more or less exeiting and disturbng to a mind already
in a diseased or abnormal condition, it is by no means certain
that the consequences would be more serious than those likely
to follow from the sudden arrest and removal for confinement
in the asylom of a person who believes himself perfeetly sanc.
An insane person does not necessarily lose his sense of jus-
tice, or of his right to the protection of the law; and when he is
seized withont warning, and without the hearing of those whom
he might believe would testify in his behalf, and delivered help-
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less into the hands of strangers, to be dealt with as they may de-
cide, within the limits of a Jarge diseretion, it is impossible that
lie should not feel keenly the seeming injustice and lawlessness
of the proceeding.”

The said rvemark of said lower Court that: “It is not a case
.« « .« . . . for which there is a forfeiture of liberty

> 1s beneath notice,

or property,’

New York State is also noticeable from the point of view of
said State’s decisions n re Lunacy. For example: the recent
deeision of the New York Court of Appeals in the matter of
Blewitt, 181 N. Y. 547, leaves much to be desived. Said

august tribunal

by said deeision—showing the need, upon the
part of said august tribunal, of missionary work touching
the doctrine of the constitutional requirement of notice in erery
mstance.

Note.

23 L. R.AL 737, et seq.

“In the Southern Tier Masonic Lelief Asso. v. Lawdenbuch,
5 N. Y. Supp. 901, it was said in respect to the lack of notice
of the inquest to an alleged lunatic ‘whether or wot the notice
shall be required in proceedings in rem depends upon the stat-
ute.  No question of constitutional power is involved.  The
Fifth Amendment to the Constitution of the United States has
nothing to do with it. That amendment restriets the power
of the gencral government, but has no effect upon the States.

But the court seems to have overlooked the fact that due pro-

cess of law is demanded by the Fourfeenth Amendment, which
does apply to the States, as well as by the Fifth Amendment,
and also by the State Constitution.”

“Morcover, the position of the Conrt of Appeals of the State
of New York regarding the constitutional requirement of no-
tice in all instances, is in conflict with that of the Supreme

+ . . NP iy e
Court of the United States on the same subject.  Citing onec
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more from Note 23 L. R. A., 737 et seq.: ‘It is held by the
Court of Appeals in a recent case that ‘a very clear ease should
be made before the Court should proceed in Iumacy proceedings
in the absence of actual, personal, and written notice to the
party,”” re Blewitt, 131 N. Y. 547, and in a still later case
the same Court, in Gridley v. College of St Francis Xaxier,
137 N. Y. 327, said in respect to a commission de idiola inquir-
endo: “We do not deem it important now to determine whether
the proceedings would be absolutely void and a unllity, if no
notice whatever had been given to the idiot of any of the pro-

ceedings.”’

But it was held that if notice was necessary, juris-
diction was obtained by the notice given of the time of the exe-
cution of the writ, as this was the vital part of the proceeding,
and that lack of notice of a motion to confirin the finding of the
jury, and for the appointment of the committee would not be
jurisdictional. The Court also held that in support of a jude-
ment of a Court of Common Pleas, as a Court of General Juris-
diction, it would be presumed that the proper notices were
served on the idiot, and even that she was present in court, if
necessary, in the absence of anvthing in the record to the con-
trary.  An ex paric proceeding for the condernation of a per-
son to an inebriate asylum was held unconstitutional @ re
James, 30 llow. Pr. 446, for lack of due process of law, es-
peeiallv where no provision is made for an examination on his
own motion before any court officer or jury on which he can be
heard for himself.

The doctrine of the highest court in New York as declared
n the late cases clearly requires notice to the party whose san-
Hy is in question, although no provision is made by statute,
unless some extraordinary reason exists for dispensing with it,
but that Court has not yet decided whether or not there is a
constitutional requirement of notice in every instance.” And
again, from Note 23 L. R. A., 737, et seq.: “It seems clear
from the later cases, especially those from New York, that, in lu-
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nacy proceedings, a preswunption will be indulged that all proper
notices were served in the absence of anything in the record to
show that they were not served.  Gridley v. College St. Francis
Xavier, 137 N, Y. 3277 The danger of frand from such an in-

dulgence is too apparent to need pointing out.  As Is well said
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in ITutchins v. Johnson, 12 Conn, 376, supra, as far back as
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1837, by Chief Justice Williams, “that because the record of
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his appointwent failed to show that notice of the application
was ever given to the alleged lunatie, the judgment should be re-
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versed, nofice being essenlial to the validily of so tmportant a

T
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proceeding. both by the [undwmental principles of justice,”

Hfots:
35

(citing Chase v. Hathaway. 14 Mass 224) “and by the statutes
of Connecticut. A vequarcinent so salutary should be enforced,
and ., wnhil such notice is given, the Courl has no more vight to

make the appointment, no wmore jurisdiction in the case than
any other tribunal.”

Moreover, the sawe doctrine was laid down in Hathaway v.
Clark, 5 Pick. (Mass.) 490, as early as 1827, “Notice is not
shown by the record, und wowld not be presumed.”

INSANITY LAWS OF THE STATES AND TERRITORIES
OF THE UNITED STATES.

PER LA R L

pAde it

Note—-Necessity of notice of lunacy proceeding to alleged
lumatic. (23 L. R AL 737, ef seq.
\ ? 2

Ay

“It apvears, strangely enough, that the statutes in some

States providing for inquisition to determine the faets of lunaes
are entirely silent as to the neeessity for any notice of the pro

ceeding to the person whose status is to be adjudieated. The
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courts have, in some cases, required such notice even when the
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statute did not provide for it, but in other cases have dispensea

AL

with any notiee to the person in question, and in one or two
instances, seemed to have regarded it unnecessary to give notice:
to any one respecting him.

16
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Thus in South Carolina an early ease declared that no notice
was necessary to the party who was found of unsound mind.
Medlock v. Cogburn, 1 Rich. Eq. 477.

That notice to a lunatic is not required on an application to
the Probate Court to appoint a guardian is said in Bales” Ohio
Digest to have been decided by the Pickaway District Court
in the case of Davidson v. Tipton, 10 Weck, L. Bull. 1021, 23
1. R. AL

In Southern Tier Masonve Relief Asso. v. Laudenbach, 5 N.
Y. Supp. 901, it was said in respect to the lack of notice of
the Inquest to an alleged lunatie whethor or not the notice shall
be rvequired in proceedings wn rem depends upon the statute.
No question of constitutional power is involved. The F¥ifth
Amendment to the Constitution of the United States has noth-
ing to do with it. That amendment vestricts the power of the
General Government, but has no effect upon the States.

But the Court seems to have overlooked the fact that due
process of law 1s demanded by the TFourteenth Amendment,
which does apply to the States, as well as by the Fifth Amend-
ment, and also by the State Constitution. It should be said,
however, that the cffect of the adjudication on the inquisition
seems to have been involved in this case only as evidence of the
mental capacity of the alleged lunatic at the time of making an
appointment of a beneficiary of a mutual benefit certificate, and
that the Court decided as a matter of fact that he was not in-
sane at that time, so that no decision was actually rendered in
favor of an inquisition without notice.

ALABAMA.

“In Alabama an ex parte inquisition finding a person a lunatic
is void.  Hslava v. Lepretre, 21 Ala. 504, 56 Am. 2; Dec.

266; Molton v. Henderson, 62 Ala. 823, 46 Am. Dec. 280,
Moody v. Bibb, 50 Ala. 245 Note.—23 L. R A., ete.
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MeCurry vs. Hooper, 12 Ala. 823,

Dargan, Judge.

“T think it a fundamental principal of justice, essential to
the right of every man, that he should have notice of any ju-
dicial proceceding which is about to be had, for the purpose of
divesting him of his property, or the control of it, that he may
appear and show to them who sit in judgment on his rights,
that he has not lost them by the commission of a crime, and that
they should not be taken from him by reason of a supposed mis-
fortune. That he has the right to appear before the jury and the
court, to show that hie is not insane, and that he and his property
should not be put in charge of another, is a sclf-evident truth,
and is denied by no legal authority.”  Signor, Judge, continu-
ing: “If this were ot so, oppression the most unholy might be
visited npon the nnsuspeeting vietims of the eupidity and malice
of others, under the forms of law, and the writ of inquisition
authorized by the statute would become indeed inquisitorial in
the most offensive sense of that word.”

. 2551.—O0mn application for committment of alleged insane
person.

Judge of Probate Court to investigate casc by examining
witnesses or notf, as he sces fit, and if reasonably convinced that
application is a just one to have certain questions ascertained
by Supt. of [Hospital, together with statement as to whether
person can be received.

P. 2555 —Upon reply of Supt. in affirmative, Judge to call
a physician and other witnesses, and to investigate the facts
with or without a jury. No provision for notice, but Alabama
-ases cited above, all hold that notice must be given,

P. 2257.—On application for appointment of guardian—di-
recls sheriff to take the person alleged to be of unsound mind,
and if consistent with his health or safety, have him present at
the place of trial.
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ARIZONA.
Revisen Starures, 1901
Crvin Cove, Cuarrer 14, §776.

Whern it is represcnted to the Probate Judge, npon verified
petition of any relative or friend, that any person is insanc,
or from any cause mentally incompetent to manage his property,
the Judge wust cause a notice to be given to the supposed in-
sane or incompetent person of the time and place of hearing
the ease, not less than five days before the time so appointed,
and such person, if able to attend, must be produced before him
on the hearing. -

§777. Provides for appointment of guardian if Probate
Judge decides party incompetent.

Title 36, §1, gives in detail process of committment, such as
examination of two friends of party, and by one or more phy-
slcians.

ARKANSAS.

“So in Arkansas that an inquest is void if held without notice
to the alleged lunatic, is decided in Arrington v. Arrington, 32
Ark. 674.” Note.—23 L. R. A., &e.

STATUTES,

§3814. Probate Court’s jurisdiction over iunsane.

§3815. If any person shall give information in writing to
Probate Court that any person in his county is an idiot, lunatie,
or of unsound mind, and pray that an inquiry thercof be had,
the Court, if satisfied that there is good cause for the exercise
of its jurisdiction, shall cause the person so charged to be
brought before such conrt and inquire into the faets by a jury
if the facts be doubtful.




VAR i aieams ye P T B ‘o .
als Sl e TR g e T T SR PRt

i

229

§8517. If it be found by jury that party is incompetent,
court to appoint a guardian.

STATUTES OF CALIFORNIA, 1903.

§2168. Whenever it appears by affidavit to satisfaction of
magistrate that a person is of so disordered mind as to endanger

i

Wilfgg}“
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Lealth or property, he wust Issue to peace ofticer for service a
warrant directing person to be arvested and taken before Judge
of Superior Court for hearing and cxamination on such a
charge.

pode iy

4
Zearrd

Copy of affidavit and warrant of arrest must be delivered to

party.  Party mnst be taken before Judge, who must then in-
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formy him that he is charged with being insane, and inform him

Siisrns
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of his rights to make a defense to snch charge, and produce any
witnesses in velation thereto.
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Judge must order time and place of hearing. Judge must
order notice of arrest and of hearing to be served on such re-
lations of party known to be residing in county, as Conrt deems
NECESSATY.

§2169. Provides for examination of witnesses. TProvides
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further that the alleged insane person must be present at the

hearing, and if he has no attorney, the Judge may appoint an

Fos

attorney to represent him.
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§2179. In case party committed to insane hospital has or ac-
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quires property, Secty. of State Comm. in Lunacy may appl
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for appointment of guardian, in ease no guardian is alrcady ap-
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pointed.
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$2174. If person ordered to be committed is dissatistied, he

TR AR AL

may within five dayvs after making of order, demand that ques-
tion of sanity be tried by jury before Superior Court.

STATUTES OF COLORADO, 1891-1896.

$2962. Proceedings to commit insane person whenever any
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reputable person shall file with County Court a complaint duly
verified, alleging a person to be insane, &ec., the County Court
or Judge shall forthwith issue an order in the name of the peo-
ple directing officer to immediately take such person in custody,
and take him forthwith before County Court or Judge thereof,
and if party so elect, inquest shall be taken without delay. If,
upon such inquest it shall be found in the verdict of the jury
that party is insane, he s to be committed.
Court to appoint conservator of insane person’s property.

AprprNDIX TO STATUTES, 1901, ;
E B

Where order appointing conservator of a lunatic is made,
without notice to lunatic of the application therefor, it should
be set aside, though such notice is not expressly prescribed by
the statute. .

Jones vs. Larned, 66 P. 1071,

CONNECTICUT.

“In Connecticut, in Hutchins v. Johnson, 12 Conn. 376, 30
Am. Dec. 622, it is said that such notice is required “by the
fundamental principles of justice,” and also that while notice
has not been required by statute until recently, the former prac-
tice showed the necessity of the regulation.” Nofe.—23 1. R.

A., &e.

General Statutes of Connecticut, Revision, 1902,

§2736. Jurisdi’crion of committment to asylums vested in
Probate Court,

§2738. Upon complaint being filed in Probate Court, such
court shall assign a time, not later than ten days thereafter, and
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a place for hearing such complaint, and shall cause reasonable
notice thereof to be given to the person alleged to be insane, and
to such relatives or relations and friends, as it may deem proper.
Such Court may also issue a warrant for the apprehension and
bringing before it of the person complained of and shall see and
examine such person, if in its judgment his condition or conduet
renders it necessary and proper so to do, or state in its final order
why it was not necessary or advisable so to do.

§2751. DProvides for appeal from judgment.

DELAWARE.
Laws of Delaware, Chapter 49.

§1. Court of Chancery to have care of insane so far as to ap-
point trustees for such persons, and to take charge of them, and
manage their estates. Before such appointment chancellor shall
issue 2 writ to inquive by a jury and determine whether person
named is insanc.

§9. In all cases of application for committment, evidence and
certificate of two physicians based upon due inquiry and per-
sonal examination shall be required.

1898, Chapter 77. U'pon committment of person, said person
or relatives may present petition for review, and writ de lunatico
inquirendo is then to be issued to sheriff, commanding him with-
in five days to summon jury, and have determined whether
party to be committed is sane or not.

DISTRICT OF COLUMBIA.

United States Statutes.

Proceedings for admission to the United States Government
Hospital for Insane of Distriet of Columbia.
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§4850. Petition made to Supreme Court of District.

Stvn. 3. That the order of the Court directing the filing
of the petition shall require a copy thercof to be served on the
alleged lunatie, and another on the Commissioners of the Dis-
trict of Columbia.

§5. That the Court shall require the presence of the alleged
Junatic at the hearing, unless for good reason it shall direct
otherwise, by an order stating such reason.

FLORIDA.

Revised Statute, 1892,

§843. Whenever suggested by petition or otherwise to any
Judge of Circuit Court of State that there is any lunatic or in-
sane person within limits of circuit, incapable of managing bis
affairs or taking care of himself, it shall be the duty of said
judge to issue a writ to the sheriff directing him to bring said
person before him for the purpose of inquiry into the alleged
fact of lunacy or insanity.

§844. Commaittment. If it shall be found upon investiga-
tion that such person is a lunatic or insane, the judge shall pass
such order or decree as is usnal or necessary in such cases.

GEORGIA.

“Morton vs. Simms, 64 Ga. 298. Presence of party and

counsel will not cure lack of notice preseribed by statute.”
Note.—23 L. R. A., &e.

CopE or Grorara, 1895,
§2573. On application for appointment of guardian for al-

leged insanc person, ten days notice must be given to three
nearest adult relatives of person; if none, to jury of twelve.

5‘\
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§2582. On application for committment, ordinary (officer)
or Judge of Superior court to issue a warrant as in criminal eases
for arrest of insane person, to be produced in Court on day speei-
fied.

IDAHO.

Revised Statutes of Idaho, 1897.
.

§5784 When it 1s rvepresented to the Probate Judge upon
verified petition of auy relation or friend that any person is
insane, or from any cause mentally ineompetent to manage his
property, the Judge maust canse a notice to be given to the sup-
posed insane or Incompetent person, of the time and place of
hearing the ease, not less than five days before the time so ap-
pointed, and such person, if able to attend, must be produced
hefore him on the hearing.

§5785. If, after full hearing and examination, it appears to
Probate Court that person is incompetent, Court must appoint
a gnardian,

§769. Whenever it appears by affidavit to satisfaction of mag-
istrate that the person is insaune, he must issue and deliver to
officer for service, a warrant direeting that such person be ar-
rested and taken before any jndee of a Court of Record within
the eounty for examination.

§770. Judge mnst subpoena two or more witnesses acquainted
with party, to appear and testify.

§776. Tf judge, after examination, believes party insane, he
must commit him.

§782. Tf judge finds party insane, he must appoint a guard-

1an, subject to general rules.

ILLINOIS.

Tn Tlhnois also reasonable mnotiee fo the supposed lunatic
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is necessary, although the statute is silent on the question.
Eddy v. People, 15 111. 386.

In this case the Court says: “If he be in fact a lunatie,
the notice would be entirely useless, and that is the

very ques-
tion to be tried; and until a regular trial is had

or inquest
made, the presumption is in favor of his sanity.” Nofe.—23
L. RoAL, &e.

Revisep Starvres, 1899, Crnarrrr 85, §3.

Proceedings for Supposed Insane.

Any reputable citizen can file with clerk of County Court a
statement in writing, under oath, that person named is insane,
ete.

§4. Upon filing of statement, unless party is brought before
Court without writ, or affidavit is filed that physical or men-
tal condition of party renders it improper that such party be
produced before Court, County judge shall direct a writ to

" be issued, that party be brought before the Court at fixed time,

“and in no case shall such hearing take place until the per-

son alleged to be insane shall have been notified as the Court
shall direet.”

Inquests in lunacy shall be by jury or commission of two
people.

§10. Court may set aside findings and order another in-
quest.

§12. Provides for appointment of conservator of property
in original petition for committment.

Jury 1sr, 1903.

§8. Inquests in lunacy may be in open court, or in cham-

The Judge shall
preside, whether inquest be by jury or commission, and the

bers, or at home of alleged insane person.
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presence of the patient shall be indispensable, and no proceed-
ings can be had in his absence, unless otherwise provided in
this act.

On application for appointment of conservator, service shall
be had on person for whom appointment is sought, by summons
or otherwise, as is had in chancery.

INDIANA.

In Tndiana where the party is in court as required by
statute, lack of notice was held immaterial. Nyce v. Hamillon,
90 Ind. 417.

But the appointment of a guardian for an alleged insane
person is void for lack of jurisdiction, if the proceedings were
had without notice to him, and without his presence in court.
Jesup v. Jesup, (Ind.) Oect. 11, 1893, This case says that
while the Indiana statute makes no direct provision for the
1ssuing and service of summons on the person whose sanity
is to be inquired into, it does require that such person shall be
produced in court.

Under the Indiana statute requiring the person whose sanity
it to be determined to be produced in Court, but not requiring
notice on such person, the proccedings may be valid without no-
tice or without the appearance of the party in person, if au-
thorized agents appear in his behalf.  MWartin v. Motlsinger,
130 Ind. 555.

Tf the statute authorizing the adjudication that a person is
of mnsound mind, and the appointment of a committee for
such person was to be construed as authorizing proceedings
of an ex parte character, it would be to that extent in conflict
with the Constitution of the United States and void, as de-
priving one of liberty or property without due process of law.
Ihid.

The doectrine of the case last cited, although not fully es-
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tablished by express decisions in the other States, whose de-
cisions have been considered above, secms to be the doctrine
of the decisions, in most States, and the only doctrine that is
really defensible. Tt ought to be noticed that in none of the
cases which have held notice to the alleged Junatic nnnecessary
has there been any real discussion of the constitutional ques-
tion except in the Towa case of Chavannes v. Priestly, supra.”
Note.—23 T.. R. A., &e.

Revisep Startvres, 1897.

§2766. Upon complaint of Court having jurisdiction that
party is of umsound mind, and incapable, cte., the Court shall
cause stich person to be produced, and cause issue to be made
issue to be tried as in clvil action by Court

by clerk in denial
and jury.
$2767. If party is found insane and has property a gnard-
’ ian is to be appointed.
- §2768. If the Court shall be satisfied that such person, al-
leged to be of unsound mind, cannot without injurv to his >
Do health be produced in Court, such personal appearance may
be dispensed with.

Provisions Governine ‘Daxerrousty Insane Prrsoxs.

§7322. Complaint having been made that any person Is in-
sane and dangerous to the community, the Judge is to issue a
warrant for apprehension of such person forthwith, the pro-
. cess to be served as in State warrants.

[

§7323. A jury to be empanclled.

§7324. The alleged insane party is to have right of chal-
lenge.

87325, After hearing evidence and personal inspection of the
alleged insane person (who shall personally be present at trial),
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if the jury find him insane, the Justice is to appoint a person to
take charge of and confine such person.

§7326. The Justice is to certify proccedings thereupon with-
in ten days to Cireuit Court, said issue to be tried there by
jury of twelve persons as in regular case. If the same ver-
diet is found, the Court is to confirm above appointment or
to make other.

§7828. In proper cases a guardian is to be appointed.

Soules ve. Robinson, 60 N. K. 726, 1901,  Indiana appeal
Lolds that notice fo the person whose sanity is to be inguired
imto, or his presence in Court 1s necessary.

Martin vs. Motstnger, 130 Ind. 555,

While inquest and judement may be valid without notice if
the party is present, it is otherwise when he is not present,
and is not represented by some one authorized to appear for
him.

While the statnte does not in terms provide for notice, the
proceedings ave of such character that they cannot be ex parte
and be valid.  If the statute was to be construed as authoriz-
ing proceedings of an ex parte chavacter, it would be to that
extent in conflict with the Constitution of the United States,

and void.

INDIAN TERRITORY.

Statutes, 1899.

82526, Probate Courts to have jurisdietion.
§2527. Tf any person shall give information in writing to

[

such Court that any person in county is a lunatie, &e.; and pray
that an inquiry thereof be had, the Court, 1f satistied that there
15 good cause for the excreise of its jurisdiction, shall eause the
person so chavged to be brought betore such Court, and inquire
into sueh faets by a jury, if the facts be doubtful.

§2529. If it be fonnd by the jury that person so bronght be-
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i
fore Court is of unsound mind, or incapable of managing his

affairs, Court shall appoint a guardian of the person and estate
of such insane person.

§2533. Guardian to give bond to take proper care of such
insane person.

§2537. Guardian shall take charge of the person committed
to his charge, and provide for his support and maintenance.

IOWA.

“In Towa an inquiry to determine the insanity of a persou,
had in his absenee and without notice to him, is held valid under
Towa Code, §1400, authorizing the commissioners to dispense
with the presence of such person if they think it would be in-
jurious to him, or attended with no advantage, and permitting
any citizen of the county, or any relative of the person, to appear
and resist the application, and also allowing appearance by coun-
sel, with the further requirement of personal examination by
some regular practicing physician, who shall report to the coni-
missioners. Chavannes v. Priestly, 9 L. R. A. 193, 80 Iowa,
316. The Court denies that such a proceeding is a denial of
due process of law.

This case cites that of Black Hawk Co. v. Springer, 58 Towa,
417, which said nothing about notice, but held that an Inquest
by commissioners was not a eriminal proceeding, within the eon-
stitutional provisions for speedy and publie trial, ote., in erim-
inal procedings. It also decided that there were sufficient safe-
guards given by the statnte in a right to appeal from a finding

=

of the commissioners, or to apply for a new commission, or

to contest the question of insanity on a Labeas corpus proceed-
mg” Note—23 1. R. A., &e.

Note to §2265, Code.

The law contemplates the presence of the person whose in-
sanity is brought to be established in all cases, unless upon

e o ——
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Inquiry it is made to appear that such presence would prob-
ably be injurious to the person, or attended with no advantage
to him. :

The fact that the proceeding may be had without the pres-
ence of defendant in the case specified, does mnot render the
statute unconstitutional, and it shall be assumed that the ab-
sence of the person was justified by the fact. Chavannes vs.
Priestly, 80-316.

§2264-65 of Code. .

Application to have party committed made on affidavit.

§65. On filing, commissioners may examine informant and
other witnesses, if satistied, may require that person be brought
before them, and that examination be had in his presence. May
dispense with presence, if they consider that it would be in-
jurious.

Commissioners to appoint physicians to make personal exami-
nation of alleged insanc person, and report.

§2267. Any person found to be insane as above, may appeal
to the District Court.

KANSAS.

Generan Starvurrs oF Kansas, 1899,

Chapter 60.  Lunaties and Drunkards. Article 1. Section
3802.

Upon information in writing to the Probate Court that the
party is a lunatic, ete., and praying enquiry, the Court, if satis-
fied of good cause for the exerelse of its jurisdiction, shall canse
the facts to be enquired into by a jury. §3804. In proceed-
ings under this act the Probate Court may in its discretion
«anse the person alleged to be of unsound mind to be brought
before the Court. §3806. At the time fixed for the trial-a
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jury of six persons is to be impanelled to try the case. The
person alleged to be insane shall have the right "to be present,
to be assisted by counsel, and to challenge jurovs, as in civil
cases.  If it appear that the person is insane, and a tit person to
be sent to the asylum, the Court is to order the committment.
The Court is to appoint a guardian in a proper case.

In re Wellmon 3 (Kansas Appeal), 100.

An enquiry and trial in the Probate Court had upon an in-
formation charging one with being a person of unsonnd mind,
and incapable of managing her own affairs should be had only
after notice to the person alleged to be insane, and after oppor-
tunity has been given such a person fo be present af the friul

1L person or by attorney.

KENTUCKY.

“McAfee v. Com., 3 B. Mon. 305, In this case, where the
statute requires ten days’ notice in such a procecding, the lack
of notice was fatal.  Lockey v. Lockey, 8 B. Mon. 107. In
this case the alleged lunatic was brought into Court, and an in-
guisition held in open Court; no notice or writ was held neces-
sarv.”  Note—23 T.. R. A., &e.

Kunrroky Srarvres. 1899., Cuarrer 67.

§2156. Jurisdiction in Cireuit Court.

At an inquest to determine the Innacy of a party, if the party
is found a lunatic or incompetent, the Judge shall appoint a
committee, and order the person committed to an asylum, if pro-
per. “DBut in no case shall an order be made sending an idiot
to an insane asylom unless the jury, by their verdict, shall find
that he is so dangerous or uncontrollable that he cannot prop-
erly or safely be kept by a committee at home.”

§2157. No inquest shall be had unless the person charged
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FOER

to be of unsound mind or incompetent is in Court, and per-

STTIITIT

sonally in the presence of the jury. Such personal appearance
shall not be dispensed with unless it appears, by the oath or afli-
davit of two physicians, that they have personally examined the
individual charged to be of unsound mind, ete., and that they

sfEigdniodrn

&

believe his condition to be such that it would be unsafe to bring

T TEET T

him into Court.
Taylor v. Moore, 23 Kentucky Law Reports, 1572,
An inquest held without the presence of the person charged

to be ot unsound mind; and without notice to him, is void.

Ntewarl v. Laylor, 23 Kenvucky Law Reports, 577.

While 2157 is silent as to notice, vet a judgment, declaring
a person nsane when she was not present in Court, and had no
notice of the proceeding was void, though her personal pres-
ence had been dispensed with by the oath of two physicians as
provided by the Statute.

Stewart v. LTaylor, 23 Kentucky Law Reports, 577.

Admitted statement of facts on appeal. Appeal from com-
minnent of Naney Stewart by application of brother and ap-

FSEL

plication of conunittee.  Naney Stewart was not present at the

F3.4
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irial of the proceeding, and received no notice that application
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had or would be made for committment.  She did not know

g
R
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that the proceeding was pending, and there was no written cer-
tificate or allidavit of two physicians that she was unable to be
in Court because of physical or mental condition. At the trial
two regular physicians appeared to be satistied, that they had
examined her, and believed that she was of wngonnd mind and
incompetent to manage her estate, that she was physically un-
able to be present in Clourt at the inquest, that a regular prac-
ticiug attorney was appointed to defend her.

“As to the question whether the Court had jurigdiction to ad-
judge her to be of unsound mind and incompetent to take care
of her estate, when she was netther present at the trial, nor
liad notice of the proceeding.  The cffeet of the proceeding was

17
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not only to deprive her of the control and managewent of
her property, but to place her person in the charge of another.
The statute is silent on the question of notice. If the person,
alkgod insane, is present in Court, and is made aware of the
proceeding, it seems his presence would waive the necessity of
notice, but where he is not present it is our opinion that he is
entitled to notice of pendancy of proceeding, in order to be able
to defend.  Otherwise wmscrupulous persons might go into
Sourt and have one who is perfectly sane adjudged of unsound
mind, and for a fime take his property from his confrol.

The mere fact that one may be belicved to be a lumatic will
not waive the necessity of notice, because that is the very ques-
tion to be tried.  Althongh the statute is silent, as to notice, we
cannot believe that legislature ever intended that one be declarved
lunatie, and property put in charge of another, withont his be-
ing present in Court or having notice so as to be able to defend.

Even if legislature had so intended, a judgment rendered in
the proceeding would not be valid unless the defendant in the
writ had been notitied by process of the Court of its pendancy,
or was present at the trial, with an opportunity to defend it.
To adjudge him of unsound mind without notice, or his per-
sonal appearance at the trial, would be to deprive him of im-
portant and valuable rights without being heard.”

Judgment declaring procceding void affirmed.

LOUISIANA.

“In Lonisiana notice fo the party himself must be given in a
proceeding of this kind, and it is not suflicient fo appoint a
curator ad hoc.  Segur v. Pellerin, 16 Ta. 685 Gernon v. Du-
bois, 23 Ta. Ann. 26.

So an carlier Louisiana case held that an ex parfe proof in
such a casc would not sustain it, and that where the party on
being informed of the proceeding took an appeal, no proof on his
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side was necessary fo reverse the decision.  Stafford v. Stafford,
1 Mart. (N. 8.), 551.”
Note.—23 L. R. A., &e.

Revisep Laws or Lovistana, 1897,

§1768. Whenever it shall be known to the jundge of the Dis-
trict or Parish Court, by petition and oath of any individual,
that any lunatic or sane person within his distriet, ought to be
sent to or confined in the insaue asylum, it shall be the duty
of said judee ro issue a warvant, to bring before him in cham-
bers snid person, and after proper inquiry into all the facts
and cireumnstances of the ease, if, in his opinion, he ought to be
sent to, or confined in said insane asylum, he shall make out

a warrant of committment.

MAINE.

“In Maine want of notice of an inquisition by selectmen, for
the appointient of a guardian, for a person on the ground that
heas of wmsound mind, is a valid objection to the further prose-
eution of the proceedings, although the statute makes no pro-
vision for notice.  Llolman v. Holmnan, 80 Maine, 139.

In the absence of notice to the alleged lunatie, an appoint-
went of a gnardian is void, and will not prevent him from
maintaining an action of assumpsit to recover his property from
the guardian period.  Coolidge v. Allen, 82 Maine 23.”  Note.
23 L. RAL, &e

Revisen Svtarvres, Coar. 43, Sece. 13, as Amunprp 1897,
Insane persons shall be subjected to examination as herein-

Q
after provided. Municipal officers of towns shall constitute
hoard of examiners, and on complaint of relative or justice
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of the peace, shall immediately Inquire into the condition of any
insane person therein; call before them all testimony neces-
sary for a full understanding cf case; if they think party in-
sane, they shall forthwith send him to a hospital.

AnmeEnprED 1903,

Word relative made blood relative, husband or wife of said

| alleged insane person (also in line six after word mqane), add

shall appoint a time and place for a hearing by them of the

allegations of said complaint, and shall cause to be given ‘in hand

to the person so alleged to be insane, at least twentyv-four hours

' prior to the time of said hearing, a true copy of said complaint.

together with a notice of the time and place of said hearing, and

that he has the right.and will be given the opportunity, then
and there, to be heard in the matter.

Crarrrr 67, §6, Avexnun 1903,
On application for appointment of guardian, for alleged in-

i sauc person, the judge shall appoint a time and place for hear-
ing, and shall order that notice be given by scrving person for

whom guardian is asked, with copy of papers at least four-
teen days before day of hearing.

MARYLAND.
Laws of Maryland, 1900, Chapter 603,

{1, Upon petition of relatives, eote., for committment of al-
leged insane person, the Circuit Court for county shall cause
a jury of twelve good and lawful men to be cmpanelled: forth-
with, and shall charge the jury to inquire whether such person
i+ insane, and if fonnd so, the person is to be committed.
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Article 16, 8§06, Gives Court power and authority to direct
affairs of persons non compos menlis, and to appoint a commis-
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sion to supervise, (1o provision as to notice).
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In Massuchusetts i1 is also held that the silence of the

-

slatute as to notice to an alleged lunatic does not make valid
an adjudication of lunaey without sueh notice. Chase v. Hath-

IR

2

L T
S

awcay, T4 Mass, 2220 And any jndgment or deeree that a
person s non compos mentts, or appointing a guardian for that
catse without uotice, is absolutely void.  Hathaway v. Clark,
5 Pick. 4905 Chase v. HHathaway, supra; Conkey v. Kingman,
24 Pick. 1155 Wait v. Maxvwell, 5 Pick. 219, 16 Am. Dee. 391,

On the death of the guardian of an insane person, the ward
15 entitled fo notice of the appoinfinent of o new gunardian.
Allis v. Horlon, 4 Gray, 63.

I this ease the Conrg says: “To say one is insane and, there-
fore, need not be notified is to decide the question before it is
tried,” and adds: “When would the existence of insanity be a
good reason for dispensing with the notice? A man may be
insane so as to be a fit subject for guardianship, and yet have
a sensible opinion and strong feeling upon the question who that
guardian shall be.”  Nole.-—23 1. R. A., &e.

Chap. 145, §6.  If friend, relatives

, ete., appeal to Probate

Court to have guardian appointed for alleged insane person, the
Court shall cause not less than fourteen days’ notice of time
and place of hearing to be given him.

Chap. 87, §34. No person to be committed by Judge to State
Insane Hospital, unless notice in writing of application was
given to overscer of poor, and unless certificate of insanity by
two physicians is filed, and that of judge finding person com-

g

SLEE

mitted Insanc.

foe

Said judge shall see and examine alleged insane person, or

£

4.
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state in final order reason why not considered necessary or ad-

visable to do so.
MICHIGAN.

In Michigan, in Norlth v. Joslin, 59 Mich. 624, it is said
in respect to notice of procecdings to declare a person incompe-
tent that “such notice must be personally served, and must be
a written one, and this is absolutely essential to give the Court
jurisdietion.”  No notice whatever scems to have been given in
this case to the alleged incompetent person, unless it was ob-
tained indirectly through a letter written to the daughter.

The Court adds further: “The notice must be not only a writ-
ten one, but must be given under the order of the judge of
Probate.” But where due notice to the supposed lunatic was
given before making inquisition, the want of notice of the time
of entering the decrce is not fatal.  Davidson v. Johnnot, 7

Met. 388, 41 Am. Dec., 4187 Note.—23 1. R. A, &e.
Taws or Mrcieax,

§1913. Section 21. Upon the application of the relatives, for
committment of an alleged insane person, the judge of the
Probate Court shall institute an inquest and take proofs, and
shall immediately notify such alleged insane person of snch an
application, and of the time and place of hearing to be held,
and any rvelative or other person having such alleged insane
person in charge, shall likewise be notified. And if alleged
insane person demand a jury of twelve frecholders to be em-
panelled, to determine question of sanity,

§8709. On application for appointment of guardian of in-
sane person, notice must be given to alleged person, fourteen
days prior to hearing. Munger vs. Kalamazoo Probate Judge,
86 Mich. 363.
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upposed insane person must have notice of hearing, as we
S d insane on must have notice of 1 g, 1
as next of kin.

STATUTES OF MINNESOTA.

§8465. Whenever the Probate Judge shall rreceive informa-
tion of insane person in county needing care and treatment,
he shall order two commissioners in lunacy to examine alleged
insane person, and certify result. Tf commissioners agree
person is insane, he shall visit the alleged 1nsane. person, or re-
quire him to be brought into Court, bnt he shall cause him fo
be fully informed of the procecdings being taken against him.
Provides that County attorney shall appear on behalf of insane
person.

84550. Appointinent of guardian,

On application for appointment of the above, the Probate
Conrt is to fix time and place for hearing, and shall cause no-

. tice of the same, to be given to person for whom gnardianship
is requested, at least fourteen days prior fo time.

Provided that if such person is an inmate of a State hospi-
tal for the insane, then a like nofice shall be given to the Supt.
of said hospital.

CODE OF MISSISSIPPI.

§2835. Writ de lunalico inquirendo.

On application of relative or other party, for committment
of person alleged to be insane, the Chancery Court is to direct
sheriff, by writ of limacy, to summon the alleged lunatic or in-
sane person to contest the application, and six freeholders to
make inquiry thereof, on oath.

MISSOURI.

i

“In Missouri, although the statute is silent on the snbject
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of notice to the lunatic, but directs that the Court may in ifs
discretion cause him to be brought before it, it is said in Dutcher
v. Hill, 29 Mo. 271, 77 Am. Dec. 572, that it should appear
from the proceedings why notice was not given him, or his at-
tendance required, if this does not appear to have been done.”
Note—23 1. R. A., &e.

Revrisep Starvures, 1899,

§3650. Upon information that a party is insane, the Pro-
bate Court shall cause the facts to be Inquired into by a jury.

§3652. In proceedings under this chapter the alleged iusane
person must be notified of the proeeeding, unless the Probate
Court order such person to be brought before the Court or
spread upon its records the reason why such notice or attend-
ance was not required.

In the matter of Marquis, 85 Mo. 615, held: “Tt is sufficient
ground for setting aside a judgment adjudging a person insane
if it does not appear from the record that the alleged insune
person was notified of the proceeding against him, and if not
notified, the reason therefor.”

Opinion says: “The statement is made in the order ‘that
he was not in a condition of bodv or mind to be brought into
the Court.””

While this may be a sufficient statement of the reason why
Marquis’s attendance was not required it does unot show any
reason why notice was not given hin.

Likewise held in Bell v. Brinkman. 123 Mo. 278.

MONTANA.

Statute provides that alleged lunatic shall be bronght before
the jndge and jury for personal examination.

State vs. 8rd Jud, District Court, 17 Montana, 411.

Territory vs. Gallatin Co., 6 Montana, 297.
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§2800. Whenever it appears by affidavit to satisfaction of
magistrate, that any person within county gives evidence of dis-
ordered mind, ete., he must issue and deliver to some peace
ofticer for service, u warrant directing that such person be ar-
rested, and taken before any distriet judge within the county
for examination.

§2301. Judge must subpaena two or more witnesses, best ac-
quainted with alleged insane person, and at least two physicians,
who must hear testimony, and make personal examination of
alleged insanc person.

§2307. Tf found insane, judge to commit party.

§2970. Petition for appointment of gnardian for insanc per-
son. The Court or judge must canse a notice to be given to
the supposed insane or incompetent person, of the time and
place of hearing, not less than five days before time so appointed,
and such person, if able to attend, must be produced on the

hearing.

NEBRASKA.

Statutes of Nebraska, 19071,

§3341. Upon application for the committment of an alleged
Insane person, commissioners are to investigate the case. They
may require that the person be hrought before them, but if they
deem it injurious to the person to attend they may dispense
with his presence. The conunissioners are to appoint a physi-
eian to visit such person, and to make a personal examination
and report. ' ;

§3225. When parties apply to Court of Probate to have a
guardian appointed for the alleged imsane person, the Court
shall cause a notice “to be given to the alleged insane person of
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the time and place of hearing not less than fourteen days before

the time so appointed.”

NEVADA.

Compiled Laws of Nevada, 1861-1900.

§1473. The Distriet Judge, upon application to have party
committed as insane, shall cause such person to be brought be-
fore him at a stated time and place, and shall also cause to ap-
pear witnesses.

NEW HAMPSHIRE.
Laws of New Hampshire, 1901.

Chapter 179. Upon application for the appointment of a
guardian for an alleged ineompetent, notice must be given, and
1o decree will be given nuless the party has been eited to appear,
and show cause against the same.

Chapter 10. Upon an application for the committment of an
alleged insane person, the Judge of the Supreme or Probate
Court may appoint two reputable physicians to cxamine the
said person, with or without notice. Upon the report, and other
evidence the commitment may be granted.

NEW JERSEY.

In a New Jersey case, notice on an alleged lumatic was held
sufficient without being personally served on such person, where
it was served on her brother, with whom she lived, and who had
taken au active part in resisting several inquisitions concerning
lher condition, and who refused to allow the person having the
notiee, but who did not diselose his errand, to sce her, and an-
other notice was also served on a lawyer who had appeared for
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her in similar proceedings, and subsequently appeared on the
inquisition in question without objecting to the sufficiency of
the notice.  Re Lindsley, 46 N. J. Iiq. 358.

It is declared in re Vanauken, 10 N. J. Eq. 186, that no
verdiet of lunacy should be allowed to pass against any man
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without affording him an opportunity of defending himscl,

exeept in extreme cases, when such eases would be nugatory,
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but the question involved in that ease was the reasonableness
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of the time of the notice that had been given.
I re Child, 16 N, J. Kq. 498, wheve the question as to the

proper county for the execution of a commission was involved,

16 was said that it was not neeessary for the party to be before
the jury, but the question of notice was not touched upon.
Note—~-23 L. R. A., &e.

Re Whiterock, 3 N. J. Kq. 252, appearance does not enre Tack

of notice.  New inquisition ordered on due notice.

Tvrors axp Luxarios,

p

All cases to be determined by inquest, on a commission of

RIS,

idiocy or lunaey issued out of Chancery Court, and proceeding
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et

thereon, shall be as herctofore practiced.

NEW YORK.

“The view expressed by the Court in the case of Southern
Tier, ete., v, Lavdenbach, 5 N.Y. Supp. 901, seems to have been
taken by the other courts in the State, in which the statute
{Code Civ. Proc. 2325) is silent as to notice to the alleged Inna-

tic, but provides for notice merely to the husband or wife of

175

such person, or to one or more of the relatives, or to an overscer
or superintendent of the poor “unless sufficient reasons for dis-
pensing therewith are set forth.” Thus under this statute it
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i5 held that the neglect to give notice to one or more of the rela-
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tives of the alleged Tunatic of an Inquisition, or to show any
sufficient reason for dispensing therewith, is merely an irregu-
larify, and not jurisdietional.  Le Demelt, 27 Hun. 480.

So it was held én re Rogers, 9 Abb., N. C. 141, that lack of
writfen notice to one of the relatives of a lunatie, where he had
full knowledge of the proceedings, is a mere irregularity, under
N. Y. Code, Civ. Proc., §2325, especially where he participated
to some extent in the proceedings, seeming to ignore the neces-
sity of notice to the alleged Tunatic himself.

Again in re Cook, 6 N. Y. Supp. 720, although the neces-
sitv of notice to the party himself is not discussed, it is held
that jurisdietion in such a case under the New York statute does
not depend on notice to all of the next of kin.

In re Russell, 1 Barh, Cl. 38, 5 1., ed. 290, 1t was held that
where it is evident that an alleged lunatic keeps out of the way
to prevent the service of notice of the exceution of commission
of Junacy, service at the place where he makes it his home, and
also at the several places where he would be most likely to re-
ceive it, is snfficient, at least where there is evidence that he
must have been aware of the existence of this notice.

In re Tracy, 1 Paige, 580, 2L., ed. 760, the chancellor said
1t was the privilege of a party against whom a commission of Iu-
naey is issued to have notice, and to be present at its exceution,
yet he added that if there were any peculiar eircumstances which
render it improper or wnsafe to give notice to the party, as in
some cases of furious madness, the facts should be stated in the
application to the Court, so that a provision might be inserted
in the commission dispensing with the necessity of notice. But
it did not appear that any such exceptional case was there pre-
sented, and notice wonld seem to be possible even in ease of
furious madness, althongh the attendance of the lunatic might
not be proper or possible at the hearing.

In re Petit, 2 Paige, 174, 2., ed., 861, in respect to a com-
mission of Tmaey for a non-resident, it was said: “The com-
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missioners must also give her due notice of the time and place
of exeeuting the commission that she may attend it she think
proper to do s0.”

Ficre Lowe, 45 NUYL S0 R0 9L, on motion to discharge
a committee appointed withont notice to an alleged himatic, it
1= said that no sufficient reason seems to have been given for
not having served the notice.  Although the provision for no-
tice in N. Y. Code, Civ. Proc. 2323, does not mention notiece
to the alleged lunatie in person, it is held by the Court of Ap-
peals in a recent case that “a very clear case should be made
before the Conrt should proceed in Tunacy procecdings, in the
absence of actual personal and written notice to the party,
unless sneh a ease 1 made by petition or affidavits, and provid-
ing for notice to relatives or otherwise in lien of personal no-
tice, an adjudieation in the absence of snch notice should be
set aside.””  Re Blewett, 131 N. Y. 541.

And in a sl Later case the same Court, in Gridley v. ('ol-
lege of St. Francis Xavier, 137 N. Y. 327, said in respeet to a
romnission de idiola tnguirendo: *We do not deem it important
now to determine whether the proceedings would be absolutely
vold and a nullity, 11 no notice whatever had been given to the
idiot of any of the proceedings.”  But it was held that if notice
was neeessary, Jurisdietion was obtained by the notice given of
the time and place of the exeention of the writ, as this was the
vital part of the proceeding, and that lack of notice of a mntion
fo eonfirm the finding of the Jury and for the appointment of
the committee would uot be jurisdietional.  The Court also
beld that in support of a judegment of a Court of Common Pleas,
as a Court of General Jurisdiction, it would be presumed that
the proper notices were served on the idiot, and cven that she
was present in Court, if necessary, in the absence of anvthing
i the record to the contrary. An ex parte proceeding for the
condemnation of a person fo an inebriate asylum was held un-
constitutional in re James, 30 Tow, Pr. 4486, for lack of duc
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process of law, especially where no provision 1s made for an
examination on his own motion before any court officers or jury
on which he can be heard for himsclf.

The doctrine of the highest Court in New York as declared
in the late cases, clearly requires notice to the party whose san-
ity is in question, although no provision therefor is made by
statute, unless some extraordinary reason exists for dispensing
with it, but that Court has not yet decided whether or not there
is a constitntional requirement of mnotice in every instance.

Note—23 L. R. A, &e.

CovyiNne axd Giesert, Law oF Ixsanmry, State o

Nrw York, 1900.

Note on §60.—Order for committment of an insane person.

“Under a constitutional goverment no person can be de-
prived of life, liberty, or property without ‘due process of
taw,” and, therefore, no person can be lawfully declared insane,
and his personal liberty permanently restrained without formal
proceedings, and an opportunity afforded him to appear person-
ally, and with witnesses to refute the allegations of the per-
sons seeking to deprive him of his liberty.”

Deprecates treatment of insane person as eriminal in pro-
ceedings by jury, efe., and commends medical inquiry (N. Y.
Law), into mental econdition of patient by expert practitioners.

§62. Proceedings to determine question of insanity.

Notice of such application shall be sent personally, at least
one day before making suel application upon the person al-
leged to be insane. Judge may dispense with personal service
or dircet substituted service to be made, whieh he may also dis-
pense with. Ile shall state in certificate to be attached to the

petition his reason for dispensing with the personal serviee, and

if substituted serviee is divected the person to be served there-
with.
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‘ NEW MEXICO.

Compiled Laws of New Mexico, 1897.

§$3619. Whenever it appears to the satisfaction of the justice
of peace that a person 1s disordered in mind, ete., he must

issue and deliver to some peace officer for service a warrant

dirceting that such persoun be taken iuto custody and taken be-
fore the Judge of the Distriet Court for examination.
The judge may order committment after the examination of

physicians aud witnesses.

NORTH CAROLINA,

Bethea v, McLennon, 23 N. (. §1
“Lunaties ave entitled to be present before a jury, and such
denial is sufficient canse for setting aside the inguisition.”
The Lunacy Law of North (farolina is embraced in Chapter
41 of the Code of 1905, being sections 1870-1387 inelusive.

Seetion 1870, which provides how one may be declared a Tuna-

1
¢
i
3

TR

tie, and scetion 1873, which preseribes the method of having

an alleged lunatie adjudged sane and his property restored to

hini, constitute the only part of this body of law which has any

bearing whatever upon plaintiff’s ease.  Section 1870 is as
8 |

B IAIETE

follows
“Any person, i behalf of one who is deemed an idiot, ine-

briate, or lunatic, or incompetent for want of understanding,
to manage his own atfairs by reason of the excessive use of in-
toxicating drinks, or other cause, may file a petition before the
elerk of the Superior Court of the county where snch supposed
idiot, incbriate, or Tunatie resides, setting forth the facts, dudy
verified by the oath of the petitioner; whercupon such elerk
shall issue an order, upon notice fo the supposed idiot, inebriate,
or lunatie, to the sheriff of the county, ecommanding him to
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summon a jury of twelve men to inquire into the state of such
supposed idiot, inebriate, or lunatic. The jury shall make re-
turn of their procedings nnder their hands to the clerk, who
shall file and record the same; and he shall proceed to appoint
a guardian of any person so found to be an idiot, incbriate, or
Iinatie, or incompetent person, by inquisition of a jury, as in
cases of orphuans.”

Section 1873 provides:

“Whenever an iusane person shall become of sonnd mind and
memory, or shall berome competent to manage his property, he
shall be authorized to manage, sell, aud control all his property
in as full and ample manner as he could do before he became
insane; and the petition in behalf of such person may be filed
before the elerk of the Superior Court of the county of his resi-
dence, setting forth the facts duly veritied hy the oath of the pe-
titioner. Whereupon, the clerk will issue an order, upon notice
to the person alleged to be no longer insane, to the sheriff
of the county, commanding him to summon a jury of six
freeholders to inquire into the sanity of the said alleged sane
person, formerly a Tunatic. The jury shall make return of theiv
procecdings under their hands to the clerk, who shall file and re-
cord the same. And if the jury find that the person whose
mental condition is inquired of is sane and of sound mind and
memory, or is no longer an inebriate, as the case may be, the said
person shall be authorized to manage his affairs, make contracts
and sell his property, both real and personal, as if he had never

been insane.”

NORTH DAKOTA.
Revised Code of North Dakota, 1899,

. . : S .
§1518. In proceedings for adjudging a party insane, com-

missioners may require the person to he bronght before them,
and may issue a warrant therefor.




. S g g LR Y TS eRE R
ot . . g o L L D e L T Ut g T G QIR R SRR LSRR
GREES TURT A ek el gt g S e e Y e TR R AT R TR T ST AL e RaL VLAl Ve L *

=1

[
30

If it 15 deemed desirable, they may dispense with the presence
of the alleged insane person. In the examination they are
to hear testimony for and against such an application; any
citizen or relative may appear and contest, and also the al-
leged 1nsance person. ,

If they eleet not 1o have the person present, they are to ap-
point a physician to muke a personal examination and report.
The physician is to obtain answers to certain interrogatories
from the relatives of the pevson.

§6549. Upon petition for the appointwent of a guardian for

the alleged insane person, the judee must eause such a person
bl ' B )

to be cited as In other cases.
OKLAHOMA.

(Same law as 1in South Dakota.)

OHIO.

“That notice to o lunatie is not required on an application
to the Probate Court to appoint a guarvdian is said in Bales’
Ohio Digest, to have been decided by the Pickaway Distriet
Court in the case of Davison v. Tiplon, 10 Week. L. Bull. 1021,
23 1. R. A

FLihi

B

i

Seareres or Ouro, 19027
Jurisdiction in Probate Court.

§703. Upon application for committnuent of alleged insanc

person, the Probate Judge shall forwith issue a warrant to

*In Ohio it is said, in Whaler vs. State. 34 Ohio St. 398, 32 Am. Rep.
375, although it does not appear to be necessary to the decision, that in
this conntry notice to the supposed lunatic in some form has heen gen-
erally regarvded as indispeunsable.

18
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ome suitable party, commanding to bring person alleged to be
insane before him, on a day named, and shall subpena wit-
nesses and physicians.  1f decmed unsuitable or improper to
bring said person into Probate Court, the Judge shall person-
allv visit said person, and make actual inspeetion, i which
event proceedings may go i absence of such person.

{6302, Appointment of gnardian.

Notice of three days to next of kin of alleged 1usane person
residing in distriet, wmnst be given on application for appoint-

ment of guardian.

LAWS OF OREGON, 1892.

§2889. Upon application for appointment of guardian for
alleged insane person, judge shall cause notice to be given to
the supposed insanc person, of time and place of hearing, not
less than ten days before time so appointed.

§3557. County Judge, upon application for comuittment of
alleged insane person, shall cause sueh person to be brought be-
fore him at sueh time and place as he shall diveet, and shall
cause to appear one or more physiciauns.

Appeal lies to County Court.

PENNSYLVANIA.

“The question appears still somewhat unsettled in Pennsyl-
vania. In re Iambright, 10 Lane, L. Rev. 161, the Court
of Common Pleas of Lancaster County, Pa., upheld a lunaey
proeecding in which the notice was given only to a near friend
of the lunatie, and not to the lunatic herself.  The Court does
not discuss the necessity of notice in such case to the alleged
hunatie in person, but did discuss somewhat at length the power
of the Court to waive a rule of Court requiring notice to bhe
given for ten days. Tt cited a large number of cases from the
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records of ‘the Court in whieh less than ten days had been held

sufficient, and in wany of which it distinetly appeared that
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no notice was given to the alleged lunatic.  No suggestion seens
to have heen made (hat there was a constitutional neeessity for
personal notice to the party 1nost interested. Serviee on a friend
of the alleged lunatie, who in this case was appointed the com-
mittee, was held sutliclent to sustain the proceedings, in Com. v.
(iroli. 10 Pa. Co. Ct. Rep. 557,

Ine May's case, 10 Pa. Coo Ot Rep. 283, proceedings o de-

clare a person msane were held void on the gronnd that they

g
A frra

were e parle, where the record did not show notiee, but did
show that the commission was executed the same day the peti-
tion was presented, and therefore veasonable notice could not

have been given,

An inquisition in another State without notice to the alleged
Tunatic was held mvalid in Pennsylvania.  Clon v, Kirkbride, %
2 Brewst. (Pa) 419, Note.—23 L. R. A, &e éﬁ{

fle Henchman, 4 Clark (Pa) 184, Lack of notice not sup- fi’

&

plied by bringing party to inquisition merely for exhibition.

Applieation for Appointment of Guardian,
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10,0 Court to fix a day for hearing of application, and to

direet that ten days” notice inwriting is to be given to party al-
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leged to e fnsane, and also to the other members of his family
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§0. Lo shall be the duty of the court at the fime of granting
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any applieation us aforesald, to make such order respecting

R e
Lea i i

notice of the execution of commission to the party, or to some

near relatives or friends, as the said Court shall deem advisable,
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RHODE ISLAND.

Gannon v. Doyle. 16 R 1., 720

ITamilion v. Cowrt of Probate of Novth Providence, & R T
204,
Where the ward is a person of full age, he is the only per-

son entitled to notice of the procecding.
Geyerarn Laws ov Riobvws Ispann, 1597,

Chapter 82, §1. Upon complaint that a person is in=ane
<0 s to be dangerons to the peace and safety of the people, efe,
the Judge of the District Court shall issue a warrant divecring
an officer to apprehend such person and have him before the
Distriet Court for examination at a time and place named
the warrant.

If physicians certify that the party is invalid and unable to
stand examination in open court, the District Conrt shall hold
the same at sueh times and places as are most condueive to the
health and comfort of the person to be exained.

§6.  On petition under oath setting forth that a person is
msane, anv Justice of the Sapreme Conrel may forthwith appoint
not less than three commissioners to inquire into the condition
of the said person and report facts,

N7 The said commissioners shall give due notice 1o the
person complained of of their appointment and of-the time
and place of hearing in order that he may have au opportunity
to defend himnself. '

Chapter 210, §5. Whenever application shall be made for
the appointment of a guardian of any inmate of anv asvlum for
the insane, the Probate Court shall ovder personal notiee to he
served upon such person in such asylim of the fime and place
of hiearing, nnless an officer of the asylum makes oath that ser-
vice would be fujurions fo the patient, wherein serviee is nade

on_ the keeper of the asylum,
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SOUTH CAROLINA.

“lu South Carolina an carly case declared that no notiee was
necessary to the party who was found of unsouvnd mind.  Wed-
Fri 3y

Toch v. Cogburn, T Rich. Kq. 477
Nofe~-23 1. R AL &e

Coor or Laws or Sovro Caronina, 1902,

2251 Upon application for the committinent of an alleged
insanue person, the Judege of the Probate Court is to investigate
by examining witnesses or not just as he sees fir,

§2252. The Judge is to eall two phvsicians fo certify to the
insanity of the person.

There is no provision for notice in application for a com-
mittee.

SOUTH DAKOTA.
Revised Code of South Dakota, 1903.

§2811.  On application for the commitment of an alleged
nsane person commissioners may require the person to be
brought before them for examination,

They may dispense with the presence of such person if it is
decmed injurious.

Whether or not they dispense with the presence of the person,
they must appoint some phvsician to make a personal examina-
tion and report.

Probate Code, §379.  Upon application for the appoint-
ment of a gnardian, the Judge must cause notice to he given to
the alleged insane person of the time and place of hearing, not

less than five days before.

TENNESSEE.

“Tn Teunessce, althongh the statute did not provide for
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notice, the Conrt said in ex parle Dozier. 4 Baxt. S1: I was
never intended by the legislature that so mpoyiant a proceed-
ing as that of declaring a party a lunatic and taking chavge
of hix person and of his estate should be consunnnated without
perscnal notiee, nd for lack of it the proeeeding was held
voud.”

Note-—23 1. R. A, &e.

Holds further: Where proceedings ave commenced i the
County Court to have a person declared Timatic and a guardian
appointed, the serviee of a copy of the petition upon sueh party
is required.  Other references: 4 Huwm, 273, 13 La, 577, 5
Pick, 36.

§5452. A jury of twelve frecholders is to ascertain by
inquisition.

§3451.  Jurisdiction over the persons and estates of idiots,
ete., is entrusted to the Connty and Chancery Conrt,

§5465. When an application is wmade to the Chancery
Court, it provides that nofice of thme and place be given to the
defendant.

TEXAS.
Texas Civil Statutes.

Article 1280 If information in writing and under oath be
given to any Comnty Judee that any person is Timatic or now
compas menlis, and that the welfare of himself or others requives
that he be placed under restraing, the said County Judge shall
forthwith issue a warrant for the apprehension of sueli person
and shall fix a day for the hearing and determination of said
matter,

Art, 129, Diveets sheriff or constable to take the party info
cnstody and produce him at hearing,.

Art. 130, Ovders a jury to be smmmoned and to be present

at the hearing.
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131, The case i docketed as a eivil case.
Art. 133, Special issues are submitted to a jury.
134-135.  Verdiet and judgment thercon.

Art. 2740, Tf it be found by a jury that the defendant
is of unsound mind as chareed, the Court shall procecd imme-
diately and without further notice to appoint a guardian of
the person aud estate of such defendant in like manmer as of a
uinor,

UTAH.
Revised Statute, 1898.

§4000.  Guardians for the Insane,

The Distriet Conrt of cach county, when 1t appears neces-
sary, may appoint guardians for the persons and estates of per-
sons who are insane, or from any ecause wentally incompetent
to manage theiv property.  Such appointment may be made
on the petition of a relative or friend, after such notice of the
time and place of hearing as the Court may direct, to the person
supposcd to be insane or incompetent, and to sueh other persons
as the conrt may designate.

§2173-6. Upon petition of party for commitment of alleged
insane person, if the Distriet Judge shall be of the opinion from
inquiries he may make that the presence of the aceused would

be inexpedient, he may dispense with hix presence.

VERMONT.

“In Vermont an inquisition without notice was held vold 11
Shumowvay v. Shwmway, 2 Nt 339, but here a statute expressly
required notice.”

Note—23 L. R, A, &e.

REvisED STATUTES,

§3239. No person admitted or detained in insane asyhim,
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except upon certificate of such person’s insanity made by two
legally qualified physicians.

$3242. Such cortificate shall be given only affer a careful
examination of supposed insanc person, made not more than

five dars previous fo making of certificate.

VIRGINIA.

Laws oF VIRGINTA, 1902

§1669.  Any County or Corpo -ation Judge, or Justice of the
Peace, who suspects any person in the connty to be insane, ot
upon written application of any respectable citizen, shall issne
his warrant ordering such person to be brought before him and

two physicians, the three to form a commission to inquire into

insanity of party.

CODE AND STATUTES OF WASHINGTON.

£2660. The Superior Court or Judge, npon applieation for
commitment of alleged insane person, shall cause such person
to be brought before him and shall snmmon witnesses.  Alleged
insane person may demand trial by jury.

Re Wetmore, 6 Wash., 271,

Semble—-That in proceedings for appointment of guardian,
even if party has had notice, but is not present at proceedings,

Court does not acquire Jurisdiction.

STATUTES OF WISCONSIN.

3 e ot . » . .

§3976. Petition for appointment ot guardian for nsane
person.  Whenever represented to the County Cowrt by pefi-
tion of relative or friend of insane person, that said person
is insanc or mentally incompetent, said Court shall cause a

notice to he given to the supposed insane ov incompetent person,
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of the tinie and place of hearing the case, not less than tweuty
days before time appointed, and shall also cause said persom,
it able to attend, to be produced before him at the h AT,

If party is already confined in State or County Ilospital for
Tneane, service of notice on Superintendent of hospiral is held
sufficient.

Left to diseretion of Superintendent whether proper to
remove insane person to hearing.

When person, after due judicial examination, has been ad-
judged insane and a commitment issned for his confinement,
upon petition of relative, friend, or creditor, and npon proof,
if Court finds necessity therefor, a speeial guardian for such
insane person shall be forthwith, without notice, appointed with

power of speeial administrator,

WEST WIRGINIA.

In West Vivginia, as is shown also in the Maine case, the
doetrine that notice of proceedings to adjudge a person ineom-
petent and 1o appoint a committee is a prerequisite to the exer-
cise of jurisdietion in sueh ease, 1s declaved in Lance v. MeCloy.
34 W, Va, 416, in which the main question was as to the right
to an injunction, against the exercise of the powers of the
alleged committee, whicl was denied on the ground that there
was an adequate remedy at law.

In the Cireuit Court of the United States the declaration
that Courts of Probate have no right to put a person under
guardianship as unfit to manage her affairs, without notiee fo
the party, and an adjudication on the facts 15 made in Swmith
v. Burlingame, 4 Mason, 121, citing Chase v. Halhaway, 14
Mags. 222.7

Nole—23 1., R AL, &e
Cluarrie, 68, §9.

Any Justice who shall suspeet any person in this county 1o
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he a lunatie, shall issue his warrant, ordering such person to be
bronght before him, and shall inquire concerning same—sum-
moning physician and any other witnesses.

Leans v. Johnson, 23 L. T AL, T87.

“Tt )ies at the foundation of justice in all legal proceedings
that the person to be affected, have notice of such proceedings.
As such an appointment takes from the person the possession
and control of his property, and even his trecdom of persou,
and commits his property, his person, his liberty to another,
stamps hint with the stiema of insanity, and degrades him in
publie estimation, no more important order touching a man can
be made short of convietion for infamous erime.

“The argument that he is insane and the notice will do no
good, is a bad one. TInsanity is the question to be tried——if
given notice, he will be prompt to attend and in his person be
the unanswerable witness of his sanity; afterwards if not given
notice, those interested in using or robbing him of his property

will effectnate a corrupt plan.”
WYOMING. !
Revised Statutes, 1899,

{£4879. When it 1s represented fo the Court or Judge, upon

verified petition of any relative or friend or other person, that

any person is insane, or from any cause mentally inecompetent
to manage his property, such Judge or Court must cause a ;
notice to be given to the supposed Insane or incompetent per- f
son, of the time and place of hearing the case, and such person, :
if able to attend, must be produced on the hearing.

S4880. Determination of insanity shall be by a jury as in

civil cases.

4881, Jury to determine value of estate.  Judge to appoint

guardian of person and estate.
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SUMMARY OF INSANITY LAWS OF THE STATES AND
TERRITORIES OF THE UNITED STATES.

(1) Jurisdietion of Matter of Insanity.
(2) As to notice on application for appointment of guavdian

or committee for alleged insane person.

(3) As to notice on application for commitinent of alleged
fusane perso.

(4) Remarks.

AT ABAMA:

sl
G e ook o

L

(1) Probate (fourt.
(2) Sheriff dirceted to apprehend person and have him at
trial, 1f safe.

5,
2
i
i
3
2
¢

s
Sarie

s

{3} No provision in statute, but case holds ea: parte inquisi-
tion void.

(4) Laws as to commitment Indefinite. Left to diseretion
of Judge as to procees of examination,

Arizoxac:

(1) Probate Court.

(2) Notice of five days must be given.

(3) No provision in statute.  Five day’s notice.

(4)

R R LY

ARKANSAS:

(1) Probate Court.
(2)

(3) Person minst be brought before the Clourt.

S nTER e

é:
P

£

£

L8y
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(4) Case holds ingquest held witheut notice void; facts fo

be tried by jury if doubtful.

CALIFORNIA:

(1) Superior Court.
(2) Notice must be given.
(3) Person must be brought before Judge for examination

and must be informed of charge.
(1) Alleged insane person must be present at hearing.

CoxNECTICUT

(1) Probate (lourt.

(2) |

(3) Reasonable notice must be given person complained of,
and to relations.

(4) Court to order apprehension of person and production
in Court, and shall see and examine such person,
unless deemed injurious, in which case reason must

be given.
CorLoraDO

(1) County Court.

(2)

3) Jude iss i :

(3) Judge to issne order for apprehension of person to be
bronght before Court.

(4) Party may demand immediate inquest and trial by jury.

Durawane:

(1) Chancery Clourt,

(2)




LELATUE T 8 el T e TS T T R L i

264

(3) No notice provided for.
(+) Inquiry made by jury.  Review may be had within
five days.

s, or ('oneMBbiac

Admission to UL 8. Gov't Hospital.

(1) Supreme Court of Distriet,

(2) *

(3} Notice must be given to alleged hunatie.

(4) Court shall vequire presence of alleged Tunatie nnless
for good reason it shall diveet otherwize by an order

stating reason,
Frorma:

(1) Cirenit Court,
(2)

(3) Judge to 1ssue writ to have person brought hefore him.
Groraia:

(1) Ordinary or Superior Court,

(2) Ten days’ notice to he given to three neavest adoh rela
t1ves.

(3) Warrant to be issuned for arrvest of party and production
in Court.

(4) Presence of party and couusel will not cure Jack of

notice preseribed by statute,
[vino:
(1) Probate Court.
(2) Notice of five days must be given.
*Where no specific provision is made as to notice on application for
appointment of commission oy guardian, statutes provide that upon

committment in due form Court or Parly may appoint proper guardian
of person and property.
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(3) Warrant must be issued for arvest of party and taking
him before judge for examination.
(4+) Judge must subpoena two or wore withesses acquainted

with party.

Trnixors:

(1

(2) Notice to be given by serviee of summons or otherwise,
(3) l’m' v must be notified by diveetion of Court.
(4) Party to be brought before Court.  Adw’t 1903, pres-

ence made ndispensable

Inpraxac: ‘,
H

(1)

(2) Party to be produced in Court, unless injurions.

(3) Warrant to be issued for arvest, and warrant to be served.
Jury trial,

(4) Must be personal inspection of alleged insane person.

t who shall personally be present at trial.

Ixpiaxy Trrrirory: 2
i

(1) Probate Court. j

() |
(3) Party must be brought before Court. :
(4) Jury trial if facts doubtful. i

f Towa:

(1)
(2)
(3) No provision.
(4) Leaves process largely to diseretion of judge.
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Kaxsas:

(1) DProbate Coourt.

(2)

(3) Optional with judge to compel presence in Court.
(41 Person shall have the vight to be present.

Trial to be by jury. Casc holds must have uotice.

KENTUGKY ;

(1) Crreurt Court.
(2)
(33) Person alleged to be mnsane must be in court and in

presence of Jury, unless it shall appear by affidavit

of a physician that they have examined party and
! believe it would be unsafe.
{(4) Cases hold notice must be given.

LovisiANA :

(1) Parish Court.
(2)
(3) Party to be bronght before the Court.

(4) Cases hold that notice must be given.
Marxn:

i

i

! (1) Municipal officer.

! (2) Notice of fourteen days must be given.

(3) Persons must be served with copy of complaint twenty
four hours before hearing.

(4) Am’d of 1903, Last provision.

MAarYLAND

(1) Clreuir Court,

(2)

i
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(3) No provision for notice.
(4) Jury of twelve to be cmpanelled to enquire.

:\i ABSACHUSETTS

(1) Probate Court.

(2) Notice of fourteen days must be given.

(3) Notice of application must be given fo Overseer of Poor.
(4) Tudge to see and exanine alleged m=ane person, or statc

in final ovder why not. 3
|

MicHIGAN :

(1) Probate Court.
(2) Notice of fourteen days must be given,
(3) Notice of application must be given. |

(4) Person may demand a Jury fo fry issue.

AMINNESOTA:

(1) Probate Court.

(2) Notice of fourteen davs must he given,

(3) Party must be informed of proceedings being taken.

(4) Judge nst visit person or cause him 1o be brought b

fore him: county attorney to appear for hin.
Mississier:
(z

(3) Sherift to summon alleged lunatie to contest application,

(4} Jury of 2ix to make enquiry.




on it

Missourt ;

(1) Probate Court.

(2)

(8) Notice must be glven, unless court orders person brought
before it.

(4)
MoxTaNa:

(1) Distriet Court,

(2) Notice of five days must be given.

(3) Party must be brought before Court for examination.

(4) Two or more witnesses best acquainted with person to
be subpened.

NEvapa:

{1) Distriet Court.
(2)
(3) Party and witnesses to be brought before Judge.

(4)

EBRASKA

(1) Commissioners.

(2) Notice must be given of fourtcen days.

(3) No notice provided for.

(4) Left to diseretion of Commissioners whether fo snumon
party.  In examination ave to hear testimony for and
against application.  Physicians to make personal ex-

aminations and veport If person not present.
New Jersmy:

(1)
(2)

i By L T T A A A S0 St R R TN

- .- I o TR R A ST Y e LA Yty S h LS b T L

PRSI e Cetewliw Tt R TR AT L e T e A T R T R T R TR R AT Lot

B TR I T T T Pl S I T I Ay I e to g S I S LI RS IC SO IR IN S L Lo
b

S T AT,

£t

FRAEE
Lietet

i
RLes

¥

g i vd

;'

LE ety

AT,
24,

TS
FRLiL A

CFRA TE PR
St
iRefaaids

R TInOLT BT
PR PRSI E e T S 3

s
I

o

T
pa

s
S

FERFLFLTE R

2

14 W’i@ﬁ’!’

¢ iy 7
e
S lE e eE

§3
TERR IR

it

BRI,

RIS
s : ¥ i 3
fer b O

TR R R F
e Skl
R RR RGN

.

By it

T EA NI DA bt By BB (et d

¥

el

i

Fde

A MOAFIFIIIITT
£
k"{ft

s
Ay
RE

St gl
AT,



274

(3) Provision simply ordinary coursc of action in chancery,
which would require notice.
(4) Cases hold notice to be necessary.

New Hasvprsumpe:

(1) Probate Court.

(2) Notice must be given.

(3) Judge may appoint two reputable physicians to exam-
ine said person, with or without notice

(4)
New Mexico:

(1) District Court.

(2)

(3) Person to be taken into custody and brought before
Judge for examination.

(4)
Nrw YoRrk:

(1) Supreme Court.

(2) No opportunity to alleged lunatic to appear and be heard
need be given,

(3) No notice to alleged lunatic need be given.

(4) Proceedings may be entirely summary and ex parte.

i

Norrir CAROLINA:

(1) Clerk Superior Court.
(2) (erk to notify alleged Tunatic and ovder sheriff to sum-
mon jury fo “inquire into the state of” said alleged

lunatie.

i
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(3) Notice must be given.

(4) Any person mayv file petition.
Norrir Daxora:

{1y Commissioners.
(2) Person must be eited as in other cases.
(3) No notice provided for.
(4) Left to diseretion of Commissioners whether to sum-
i mon partv. [n examination are to hear testimony
for and against application.  Physicians to make per-
sonal examination and report 1f person not present.

OKLAIOMA :

Same as South Dakota, -

E O1rro:
| (1) Probate Court.
| (2) Notice of three days to next of kin.

(3) Party to be brought to Court, or judge to personally

(4)

t visit sand alleged insane person. .

Orecon:

(1) County Conrt,

(2) Notice of ten davs must be given.

(3) Person must be brought betore Judge of County Clourt
for exauinution.

\

(4)
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PrNNSYLVANIA L

(1) No notice requirved by statute.
(2)
(3
(4)

Ruone Isiavn:

(1) Distriet Court; Probate Court.

(2) Tf person is in asylnm personal notice must he given
him.

(3) Partv to appear before Court for examination. If un-
able to, sneh examination to be held at sueh place as
condueive o health and comfort of person to he ex-
amined.

(4) Conrt may appoint commissioner to determine issue.

Dhie notice of appoimtment of said commission to he

given to party.

SouTH (JAROLINA G

(1) Probate Court.
(2) .
(8) No provision as to notice.

(4} Left to diseretion of judge as to process.
Sovrn Dakora:
(1) Commissioners.,

(2) Notice of five days must be given,
(3) No provision as to notice.
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(4) May dispense with presence of party; but must ap-

point physician fo make personal examination and
report.

TN NEsNER:

(1) County and Chancery Court,

(2)

(3) Notice must be given to defendant when applieation
made to Chancery Court. No provision in County
Court.

{(4) Inquisition to be wade by jury of twelve. Cases hold
notice must be given in all instances.

Trxas:

(1) County Court.
(2)
(3) Party to be produced before Court on dayv of hearing.

(4) Jury sunumoned.  Tssues submitted as in regular case.

Uran:

(1) Distrier Court.

(2) Such notice as Conrt divects to be given to person.

(3) No provision for uoticc.

(4) Judge may dispense with presence of person if he decmy
it necessary.

VErMont:

(3) Provides for careful examination of supposed insane

person by two physicians.
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(4) Case holds inquisition without notiee void.

VIRGINIA :

(1) County or Corporation Judge or Justice of the Peace.
(2)
(3) Person to be brought before judge for examination.

(4) Judge with two reputable physicians to form commls-

i
i
!

slon.

WASHINGTON :

(1) Superior Court. (
) |
(3) Court shall order person to be brought before him with
WItnesses. ;
(4) Party may demand trial by jury. :
i West VIRGINIA:
|
| (1)
9 |
, (2) ?
: (3) Party to be brought before judge for examination.
‘ (4) Case holds notice of procecdings prerequisite.
11 WyYoMING :
o t
4 j
; (1)
j 2
it 2)
1 (3) Judge must eanse notice to be given to supposed insane
person of time and place of hearing.
(4)
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WISCONSIN :

(1)
@)
(3) No notice if already confined by summary process.

(4)

No notice.

EPITOME OF INSANITY LAWS OF THE STATES AND
TERRITORIES OF THE UNITED STATES.

Classification of the States and Territories of the United
States with regard to nolice, opportunity to appear and be heard,
and trial by jury of an alleged lunatic or an alleged incompetent.

States and Territories which provide that nolice, cither ex-
press ov Implied, or sumwary by arrest, shall be given the al-
leged lunatic or alleged incompetent.

(Express.)

Arizona, Muine, North Caroling,

Dist, of Columbia, Minnesota, New Jersey,

Connecticut, Michigan, Wyoming.
IHinois, Mississippi,

(Implied.)
Arkansas, Indiana, Ohio,
(California, Loulsiana, Rhode Island,

Al

Colorado, Montana, Texas,
Florida, Nevada, Virginia,
Georgin, New Mexieo, Washington,
Tdaho, Oregon, West Virginia.

bl

Indian Territory

States and Territories in which the alleged lumatie or alleged
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incompetent wust have opportunity to appear and be heard--

must be brought before the Court or the Court must visit bl

or hor:
Arkansas, Indian Territory, Ohio, f
California, Lomsiana, Oregon, :
Colorado, Michigan, thode Tsland, 1
Florida, Minnesota, Texas,
(GGeorgia, Mississippi, Virginia,
[daho, Montana, Washington,
[Mlinois, Nevada, West Virginia.
Indiana, New Mexieo, !
In Kansas it is optional with the party whether he b brought
to (lourt or not. i
I
States and Territories which provide that notice ecither ex-
press or implied shall be given the alleged lunatic or alleged ;
incompetent, as well as that the alleged lunatie must be brought ‘
before the Court or the Court visit him or her:
Arkansas, Indian Territory,  Olio,
California, Louisiana, Oregon, :
Colorado, Michigan, Rhode Tsland, ‘
Florida, Minnesota, Texas,
Georgia, Mississippi, Virginia, |
Tdaho, Montana, Washington, |
Tlinois, Nevada, West Virginia,
Indiana, New Mexico,
3 ;
‘ In Montana, in proceedings to appoint a guardian, the al- i
leged insane or incompetent person may not be produced.
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States and Territories which provide tvial by jury:

l’
Arkansas, Kansas, Missouri, Fy
Clolorado, Kentueky, North Cavolina,
‘ Exid
! Delaware, Maryland, Tennessee, §*
i . o - i
! [ndiana, Michigan, Fexas, 1_3
. . . N e e - . 7
| [ndian Territory, Mississippi, Washington. e
|
3 %
(1) States and Territories in which nolice cither express or i
implied wnust be given the alleged Tunatic or alleged inecom- E‘
15
‘; petent. 5}
(2) And the alleged lunatie or alleged mmcompetent must be 335
o » . Kﬁ
brought before the Court on the day of trial. j
. e
1 (8)  And the trial mus/ be by jurey: i
| i
| i
Colorado, Mississippi, Washington, E"
N Eits)
m T Q 18 o
Michigan, ['exas, e
States and Territories which fail to proride thal notice cither
express or implied shall he given the alleged Tunatic or alleged
incompetent :
1
‘z Alabama, Nebraska, South Carolina, A
5 Delaware, New Hampshive,  South Dakota, ‘:
1
! Towa, New York, Tennessee, 25
| . X
| Kentucky, North Dakota, Utal, ;ﬁ
H 1 v R pare
! Maryland, Oklahoma, Vermont o
Massachusetts, Pennsylvania, Wisconsin, i
R . pEIL
Missouri, % 5
States and Territories in which the alleged Tunatic or al-
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leged incompetent need neither be brought before the Court

nor visited by the Court:

Alabama,
Arizona,
Connecticut,
Delaware,

Dist. of Columbia, New Hampshire,

Towa,
Kentucky,
Maine,

Maryland,
Massachusetts,
Missouri,
Nebraska,

New York,
North Dakota,
Oklahoma,

Pennsylvania,
South Carolina,
South Dakota,
Tennessee,
Utah,

Vermont,
Wiseconsin,
Wyomning,

States and Territories which fail to provide that notice either
express or implied shall be given the alleged lunatic or alleged
incompetent; and also in which the alleged lunatic or alleged
incompetent need neither be brought before the Court nor visited
by the Court:

Alabama, Nebraska, South Carolina,
Delaware, New Tlampshire, South Dakota,
Towa, New York, Tennessee,
Kentucky, North Dakota, Utah,
Maryland, Oklahoma, Vermont,
Massachllsetts, Pennsylvania, Wisconsin,
Missouri,

INSANITY LAWS OF THE FIVE GREAT CONTINENTAL
POWERS.

FRANCE.

Magoriry.

488. A person’s majority is fixed at the age of 21 years;
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at that age, one 1s capable of performing all the acts connected
with eivil Tife, except those covering the rights of marriage.

Drcrer.
(Privation of the exercise of civil rights.)

489. An adult who is in an habitual state of imbeeility, in-
sanity or madness mmst be interdieted, cven if he sometimes
has lucid intervals.

490. Every relative is permitted fo instigate the interdie-
tion of his kinsman. The same rule applies to each party to a
marriage.

491. In a case of madness, if the prohibition is not sought
by either party to a marriage, or, by the parents or relatives, it
must be done by the King’s counsel, who, in a case of imbe-
cility or insanity can proceed equally against an individual
who has not a wife or husband, or who is unmarried, or who
has no known relatives.

492. All demands to interdict are bronght beforve the tri-
bunal of first instance.

493. The facts proving imbecility, lunacy, insanity, or mad-
ness shall be presented in written articles.  Those who seek the
prohibition shall present the witnesses and documents,

494. The Court shall order a family council to be formed
in the manner prescribed in Section TV, Chapter 11, entitled
“Minority, Guardianship and Emanecipation,” to give its
opinion on the condition of the person against whom the in-
terdiction is demanded.

495. Those who scek the interdiction eannot participate in
the family council ; however, husband or wife and the children
of the person against whom the interdiction is sought may be
admitted, without having a vote.

496. After having received the opinion of the family coun-
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cil, the Court interrogates the defendant at the Courthouse; it
he cannot appear in Court, he shall be examined at his resi-
dence by one of the judges, whose special duty this is, assisted
by the clerk of the Court. In every case, the King’s counsel
shall attend the examination.

497, After the first examination, the Court shall appoint,
if necessary, a temporary administrator to take care of the
defendant’s person and of his property.

498. The deeision rendered in a case of interdiction shall
only be given in publie, the parties being called and heard.

499. Should the interdiction be confirmed, the Court may,
if the cirenmstances demand it, order that the defendant henee-
forth cannot plead, transact or conduet his affairs, rececive
money, give discharge of debts, without the assistance and ad-
vice of counsel who shall be designated by the same deeree.

500. Tn case of appeal from the judgment in first instance,
the royal court can, if it is found neccessary, interrogate anew
or institute investigation, by a commissioner, of the persons
against whom the interdietion is demanded.

501. All decisions carrying interdiction or nomination of a
council shall be by the petitioners embossed, served on the
party and inseribed within fen days on the bulletins that are dis-
played in the audience chamber and in the offices of the notaries
of the distriet.

A summary abstract of the decision shall also be transmitted
by attorney, who has obtained it from the clerk of the Court
of the district in which the defendant was born.  This shall be
done within the month from the date on which the decrec goes
into effect. This abstract shall be entered by the clerk within
fifteen days, on a special register to which all persons shall have
access and leave to take a copy of the same.  The elerk, after an
additional fifteen days, shall send the lawyer a certificate an-
nouncing the completion of said formalities.

In regard to foreign individuals, the decision shall be en-
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tered in the same form and stated time on the vegister kept by
the clerk of the Tribunal of the Seine.  This register shall men-
tion also the deeision velating to personz bown i the French
colonies; all this independently of the register, which shall
he kept by the clerk of their birthplace.

All violations of the above provisions eommitted by the elerk
or lawyer shall be punishable by fine of fifty francs and in
addition damages and nterest.

502. The interdiction or the nomination of o council <hall
go into cffect on the day judgment is renderved covering all the
acts pertaining to the interdietion.

503. The acts anterior to the interdietion shall be annulled
if the cause of interdiction was notarially stated during the

time 1 which said aets were done.

ITALY.
Tiree VI
(Incompeteney and Interdietion.)

836. A demand for interdiction or disability is made by
recourse to the c¢ivil court in whose jurisdiction the person re-
sides, against whom the demand for interdiction is made.  In

taking this recourse, all the facts upou which the demand ave
foumded must be set forth in separate articles; and it must
also name all the witnesses who have been informed thereof.
Tt must also embody all the justifiable documents covering
the demand.  The Conrt, united in council, and after consult-
ing the jnry, provides for the ease,

837. Tf the tribunal does not veject the demand, it orders a
family council or appoints a guardian.  The deliberations of
the family council ave deposited by the representative of the
family comncil, together with the recourse.  The president
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extablishes by statute the day and hour on which the defend-
ant is to be heard (the person against whow the interdiction
is demanded). A copy of the recourse and statute s given to
the defendant within the time cstablished by the president.
838. The interrogatory takes place in conrt. If the defend-
ant cannot be present in court, the president charges a clerk
to go to the defendant’s residence to interrogate him there.

A verbal process is made which shall contain:

1. Indication of year, month, day and place.

2. Name, surname and address of the parties.

3. The date of the statute which espablishes the day for the
interrogatory and also the date of the notification made to the

parties.
4. If a judge has been delegated, the date of the statute

must be stated.

5. The interrogations made and the given answers.  The
verbal process is signed by the defendant, by the district attor-
ney, by the president or delegated judge, and by the clerk.

839. Whenever the defendant does not or cannot be present
at the interrogatory, or refuses to answer, the Court then looks
to interest of the party. The Court can, however, nominate
a guardian to take care of the defendant’s person and goods.

840. The Court, in accepting the proof of the testimony, ean
decree that the interrogation of the witnesses can be made with-
out the presence of the defendant.  In that case, the examina-
tion by the distriet attorney is necessary, and also the defend-
ant’s attorney or his guardian can be present.

841. An appeal from the sentence of the Court can be made
by any one having the right to demand the recourse for incon-

petency. In the case indicated in a paragraph of Art. 839,

notice of the appeal is also given to the gnardian. The de-

fendant, however, can also appeal without having any gnard-

lan.

i
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842. When the family council or guardian acknowledees that

IS

the charge of interdiction has ccased, they must declare this
by means of a deliberation; also, a copy thereof must be given
to the royal attorney or solicitor.
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J 842. For the repeal of the interdietion, the above stated rules

shall be observed.  An appeal from the sentence which repeals

rpsis
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! the interdiction can be made by any one having the right of t]:
demanding interdiction: and also by the members of the familv : g
i couneil. ]
| it
. . . N " L
i 843. In rendering judgment on the interdiction or repeal :
. . . . . o ix
1 of any statement not covered by this title, the rules of the fore- 153
l going proceeding shall be observed, nmless, for urgent reasons, ‘:
. . . 7
| a summary procecding is required. 5
N .
\ No sentence can be pronounced. b
1 844. Provides for the registration of decrees. £
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645. The incompetency of an insane or feeble-minded per-
! son is established by a decrce of the Distriets Court.
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The decree can be obtained only upon motion.

R

646, The motion ean be made by 1, hushand or wife; 2, a
relative, and 3, the legal representative, who huas charge of the
person to be declared incompetent.

/

A relative cannot make this motion regarding a person who
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| is under parental protection or nnder guardianshiyp. &i}
| L5
|

| The motion against a wife can be made by a relative only.

% gt

1. Tf the conjugal relation has been terminated by deerce.
2. When the hushand has left the wife, and

‘ 3. When the husband is incompetent to make such motion, :
l or his residence is unknown. 528
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In any case the Distriets-Attorney of the Supreme Court
is authorized to make sueli wotion.

647. The motion can be made by petition in writing or by a
deelaration betore the Court Clerk.

It has to contain the facts and the evidence.

648. The proccedings have to be instituted before the Dis-
trict Court which has jurisdietion over the person to be de-
clared inconmpetent.

Against & German who is not under the jurisdietion of «
Cloart in his country, the motion can be made before the Dis
tricts-Conrt in which distriet he had his last residence.

649. The Court can request medical certificates before in-
stitution of the proceedings.

650. The Court before whom the proceedings are instituted
can transfer the matter to the Districts Court in whose distriet
the person to be declared incompetent is living, should the con-
dition of the respective person require this.

The transfer cannot be made any more after the Conrt has
heard the person to be deelared mmcompetent.

652. The Distriets-Attorney can In any case institute these
proceedings by making the motion, and can be present at all
hearings.

e is to be notitied of the institution of the proceedings of
the transfer wentioned in paragraphs 630, 6531, and of all
hearings to take place.

653, The Conrt has to make ex officio an Investigation upon
the facts and evidence contained in the motion, as to the con-
dition of the insanity and to take all evidence whieh appears
to be lmportant.

Before this however, {he person to be declared incompetent
s to be given an opportunitylo bring his or her cvidence; this
is also to be allowed to the legal representative who has charge
of suel person, provided he has not made the wmotion for the

declaration of incompeteney.,
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654. The person to be declared meompelent is to be heard
personally an the presence of one or more ceperts.  For this
purpose the appearance of the person to be declared INCOm pe-
tent has to be ordered.

This hearing can be waived only 1, if the same is connected
with special dificulties; 2, if the same should be 1o the disad-
vantage of the health of the person to be declared incompetent.

655. The declaration of incompeteney cannot be ordered be-
fore the Court has heard one or more experts as fo the condi-
tion of the mind of the person to be declaved meompetent,

656. With the consent of the proponent, the Court can order
that the person to be declared incompetent may be transferred
to a sanitarinan for a period nor execeding six weceks, if aceord-
ing to medical opinion this should be necessary in order to
aseertain the condition of mind, and if sueh can be done with
out disadvantage to the health of such person.

Before such order can be made, the parties named in para-
graph 646 are to be heard.

Against the decree by which such transfer is orvdered, the
person to be declaved incompetent, the Districts-Atiorney and
the parties named in paragraph 646 can appeal during the time
stated in paragraph 646,

659. The order wccording to which a decree of declaration
of incompetency is to be issued has to be served co-officio to the
proponent and to the Distriets-Attorney.

660. The deerce of declaration of incomperency is to be
served cx-officio 1, to the Surrogates Court; 2, if the respeetive
person is under parental profection orv under guardianship, 1o
the legal representative who has charge of such persons 3, to
the respective person in ease the same is fo be declared incom-
petent on account of a feeble mind. ‘ B

661, The incompeteney on account of insanity is in f(,‘]’(‘,(i.”
the party is under pavental protection or under \‘s"‘”m“im“‘l;”]“
with the serving of the deeree or otherwise with the appont:
ment of a guardian.
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The incompetency on account of a feeble mind is in force
from the serving of the decree upon such person.

662. A decree by which the declaration of incompetency is
refused is also to be served upon the person for whom the mo-
tion has been made.

663. Against the decree by which the declaration of incom-
petency is refused the proponent and the Districts-Attorney
can appeal.

In the proceedings before the Court of Appeals the provision
in 652 and 653 are to be applied.

ProCERDINGS OF APPEATL.

Against the decree of declaration of incompetency complaint
is to be filed within one month.

This complaint can be made 1, by the person who was de-
clared incompetent; 2, by the legal representative who has
charge of such person, and 3, by the parties named in 646.

The time begins in case the person has been declared incom-
petent on account of insanity 1, for such person from the time
he receives knowledge of the decree; 2, for all other parties
from the time the ineompetency is in force.

In case the incompetency has been declared on account of a
feeble mind the time beginsg 1, for the legal representative of
the person under parental protection or under guardianship
from the date of serving the decree; 2, for the person declared
incompetent and all other persons from the time the decree has
been served upon the incompetent person.

AUSTRIA.

The provisions of the Austrian law regarding lunatics and
idiots are partly such of the Allgemeine burgerliche gestebuch
(code of civil law), partly such of the ecode of civil procedure,




e et A L LTS ST
E e T AT AT ST TR AT s e e G e

291

and of the Imperial decree regarding other matters than liti-
gations, of which the courts have jurisdiction. The code of
ciwil law reads as follows:

§269. For persons of age who arc incompetent to manage
personally their affairs and cannot take care of their rights,
the courts must appoint a committee (curator).

§270. This is the case———when a person of age becomes
a lunatic or an idiot.

§273. Only a person who is declared by Courts to be a In-
natic or idiot can be regarded as such, and this declaration can
only be made as soon as the Courts have thoroughly investi-
gated his behavior and have heard the physicians, who also
must be appointed by the Courts to participate in the investi-
gation.

The procedure in matters of appointing a committec is reg-
ulated by the provisions, Title F, Article 3 of the I'mperial
decree of August 9, 1854, and the sections on this subjeet road
as follows:

§184. When a person is declared as incompetent in conse-
quence of lumacy or idiocy, the courts must give public notice
hereof by publishing a deeree (which is done by publishing
same in an official newspaper, and by affixing a copy of said
decree to the official bulletin), and must give special notice fo
the notary public of the distriet in whieh the lunatic resides.

§185. Provides that the proceeding of the Courts in such
cases must be verbal, not in writing; it may be started on a writ-
ten petition of the parties, on their verbal demand or officially.
No special provisions are made in this law how to proceed T
case of alleged lunacy, but a special decree was issued by the
Ministry of the Inferior and the Ministry of Justice on May
14, 1874. The parts regarding this matter read as follows:
“A physician or superintendent of an institute for the insane
must give notice of any case of Innacy, when the alleged Tunatice
has been confined to such institution, to the Courts, when the
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person is, or might be, of age. In any such case, the Court
has to appoint a commision consisting of one judge to be of
special ability and of at least two physicians (other than the
ovdinary physicians of the alleged insane), and a thorough in-
vestigation must be made by this judge and the physicians.  The
judge must, therefore, see the alleged lunatic personally, and
it is his duty cither when the insanity is stated to take the
neeessary steps for his commitunent, or if the person is found
to be rational, immediately fo reinstate the alleged lunatic
into all his rights of frecdom as a eitizen.”

Consequently, the Court must also be informed:

Ist. When a minor who Is a lunatic or an idiot veaches ihe
age of majority.

2d. When a lunatic person gets cured and 1s dismissed from
the 1nstitute of the insane.

Regarding the competeney of the courts, provisions are made
im the law ealled Juwrisdiclions Norm of August 1, 1895, which

—-
w

a part of the code of ¢ivil procedure.
§109, of which reads as follows: The Distriet Court,
Bezirksgerieht (which i the same as the Municipal Court of
this country, consisting of one single judge) has a competency
to appoint provisional guardians and committees for people
subjeet to its jurisdiction, 7. ¢., living or residing in the districi
of such Coourt; however, in a case of commitment for reason
of lunacy or idiocy, the final decision is reserved to the Landes
ov Kreisgerieht, 4. e., (Court of fivst instance cousisting of three
judges) in the distriet of which the Distriet Court is situated.
Appeal of this Court goes to the Oberlandesgericht (Court
having jurisdiction of sccond instance for a whole county).
which finds the decisions hy a senate (division) of five judges,
and from this Court appeal is allowed even in a case that its
decision confirms the decision of the first Court to the Su-
preme Conrt of the Aunstrian Empire, consisting of senates
(divisions) of seven judges cach.”




R

. Flabiet it m w walow SR SRAR A A e Rl g M Tu T Tl bt L e AR TLT, yu%v_\;
LT WY T L e P L Ry g e e AT LS TRt R A

whitpsitids

2 TESpA T
Eap o

o
4

293

=5

%

The foregoing shows that a commitment of an alleged Tuna-
tic is only allowed provided he has g person
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al interview with
the judge, and that such a person, therefore, must and will have

lee of what lap-
pens, provided his mental condition allows him to under

S rer

In any ease an opportunity to acquire knowle
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stand it.

The Austrian law states it as the official duty of the Courts

to take eare of persons who by any reason whatever ecannot at-
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tend to their own affairs, and a committed person is always in
the care of the Court (obervor-mundsehaftliche Gewalt).
Nothing special is therefore stated which legally must he taken
to give notice to the Court in the case of alleged Tunacy, and it
is the duty of the judge to take care of an alleged lunatie,
whether he get such notice by the family or anvbody else,
officially or nnofficially.
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While the publication of the decree is the main formality in
| constituting the commitment, the serving of the deeree on the
alleged lunatic is not specially provided for in the Austrian

law.  This Taw does not take the act of serving as an important
teY
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one except in case of a complaint or of u judgment, and, there-
fore, as a rule it will be sufficient to serve the deerce on the
committee.

Do

However, the serving of such decree does not result in the

e
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regular legal consequences of this act in order to protect the
rights of the alleged lunatic. It is an established rule, that
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even if the committee does not appeal against the commitment,
the commitment does nof go into legal foree, inasmuch that the

7

right of the alleged person to appeal against the commitment
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1s not touched in any way.

i

e

fifiseatad s ioteanrritad

The practice of the Courts is a very liberal one in such eases,

and although section 11 of the Tmperial deerce of August 9,
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the decree against which the appeal is made was served, an
appeal which is brought to the Court by an atforney of the
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committed man must always be taken into consideration, and
if the Court does not change its mind, which is in its disere-
tion to do, it must submit the appeal to the higher Court to get
its decision. In order to secure this right, which is a natural
one, and must be recognized by every law and by every Cour
of a civilized nation, the highest Court of Austria has decided
in several cases that, notwithstanding the commitient of an
alleged lunatie, the power of attorney given by him is valuable
and gives this attorney the right to take all necessary legal steps
which may lead to repair mistakes which may casily be made
by physicians or judges in declaring a person as a lunatie, and
thus depriving him of his rights and of the management of hix

affairs. .

REVISED STATUTES OF THE RUSSIAN EMPIRE.

Vor. X., Parr I.
Cuarrer 11,

Coneerning the gnardianship of the feeble-minded, the insanc.
the deaf and dumb, and the dwnb.

-

Section 365. Feeble-minded are deemed those that have mno
sound judgment from their infancy.

Section 366. Insane are deemed those whose insanity is due
to accidental causes, constituting a disease that at times leads
to fury, may inflict injury to the public and themselves, and
they rvequire, therefore, special supervision.

Section 367. Every family that contains a fecble-minded or
insane person is at liberty to inform the local authorities
about it.

Note.

Those feeble-minded and insane that committed o
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crime, and are placed, for the purpose of being cured, in pri-
vate sanitariums, may be examined in the regular order only
upon the request of their relatives, gnardians, trustees or heirs.
When such feeble-minded or insane are placed in private sani-
tarlums without their previous formal examination, the proprie-
tors of these Institutions are obliged to notify the local medical
authorities about it without delay, which authorities immed;i-
ately report to the Governor about it.

Section 368. Upon the application of the family, the feeble-
minded or insane persons are subjected to an examination
which is performed in the Provineial eapitols by the medical
department of the Provineial Board, in the presence of the
Governor, Vice-Governor, the President of the Cirenit Court,
whose place, in case of extraordinarvy business, is taken by his
associates, or one of the judges of the Court, the State’s At-
torney or his assistant ; one of the honorary Justices of the Peace
residing in the city, with the invitation thereto of the superin-
tendent of the Board of Diveet Taxes, when the persons ex-
amined are subject to the jurisdiction of that Doard, and, in
accordance with the status of the person under examination.
the Provincial and one or two District Marshals of No
bility, or the President with one or two judges of the Or
phans’ Court. When noblemen who have served in the army
are being examined military delegates are present.  In aly
cases the examination may be conducted also at the place of
residence or sojourn of the individual examined in the Provin-
cial Capitol. The minutes of the Connnission concerning the
examination of feeble-minded or insane persons ave drawn by
the Provincial Board in conformity with the rules laid down in
the Provineial Act.

Note 1.—1In the provinces of Tobolsk, Tomsk, Iiniseysk, and
Irkutsk the general sessions of the Provineial Board in the
matters of examination of fecble-minded and insanc are af
tended by the Presidents of the Circuit Courts, and also the
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Superintendent of the Board of Direet Taxes, or military dele-
gates, or Presidents and Judges of Orphans’ Courts, as the
case may be, as set forth in this (368) seetion.

Note 2.—in the city of St. Petersburg, in the Board men-
tioned in this (368) section, one of the Supplementary Jus-
tices of the Peace muay participate, in lien of the Ilonorary
Justice of the Peace.

Seetion 3689, Repealed.

Section 370. The examination of Russian subjects, who be-
come insane in a foreign land, is conducted in accordance with
the laws of that land in which they sojourn, in the presence
cation
or Consnlate. The report of the examination thus made with

of a delegate or one authorized by the local Russian le

a Russian translation thereof and a certificate, are transmitted
by the Ministry of Foreign Affairs to the Ministry of Justice
for presentation to the (toverning Senate for ultimate dis-
posal. The guardianship of the person and cstate of one be-
come insane in a foreign land, in the absence of the next of kin
or elose friends who would consent to take the same upon thewm-
selves npon giving certificate to that effect, it is imposed npon
the Russian Consul in whose district the affeeted person so-
journs.  When they return to normal health such persons arc
examined ; it they reside in a forelgn country in the same
manner as they were examined after losing their reason, 7. e.,
in accordance with the laws of that land in which they reside
ar the time being, and in the presence of one authorized by the
local Russian Legation or Consulate ; and in case of their having
returned to Russia, in the manner prescribed in scetion 378.
The examination of an, insane person conducted in the ab-
sence of one authorized by, or a deputy of the Russian Lega-
tion or Consulate is recognized sufficient and all the conse-
quences thereof legal only when there is a certificate from the
Minister of Foreign Affairs to the effect that, in that coun-

try where the afflicted person was, there was no Russian Lega-

I
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the person there, for his maintenance and treatment in the
asylum or for his dispateh to the fatherland, are supplied with-
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placed from the estate of the insane person, if after due in-
quiry such will be found. The inquiry as regards property
| within the limits of Russia is condueted by the order of the

Minister of the Interior, and property in a foreign conuntry by
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‘ Section 371. In the seaports of the Provinces of Kheérson
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Lobis

and Tauris the examination of msane and feeble-minded of the
i nobility is conducted by the medical officers in the presence of

5
T
£}

the Chief of Police and the Marshal of Nobility of the noar-
\ est district, and, if the insanc or {ceble-minded is of the mer-
1 chant class or other class, 1o the examination are invited also
| the President of the Commercial Court, where there is such
’ a Court, and the President and two Judges of the Orphans’
Court. At the examination of insane and feeble-minded of
all elasses generally, in addition to the above numed persons,
are present: in Odessa, the President or Associate Justice or
one of the Judges of the Distriet Conrt (sce Section 368), the
State’s or his assistaut of this Court, aud one of the Honorary
Justices of the Peace residing in the eity.  But in the remain-
| ing seaports of the Provinces of Khersou and Tauris, where
’ there is no District Court, one of the Honorary Justices of
| the Peace of the district and the assistant State’s Attorney.
Section 372, Tf the forwarding of the person afflicted with
feeble-mindedness or lunaey to the Proviuneial eapitol shall

|

J
appear impossible without endangering his life, he is examined
at his place of residence or sojourn by the inspector or a mem-




£
Al
4|
3
X
o
1|

i i e
SRPLT T TR
LG SRS S AR

s me ey

Fyw oy

e Givn
it al L TR L R Y G B,

A g

J
i
:
i
;

298

i

ber of the Provincial Medical BBoard and two physicians ap-
pointed by the Board. At this examination are present, 1f the
person examined is a nchbleman, the presiding officer shall be
the Provincial Marshal of Nobility or the acting Marshal ; and
if he belong to the merchant or other estate, the presiding
officer shall be the District Marshal of Nobility. Their asso-
ciates shall be onc of the Honorary Justices of the Peace of the
T.ocal Judiciary Distriet, the Assistant State’s Attorney, the
Sheriff (Ispravnit), and in addition to these, at the examina-
tion of a nobleman, the Distriet Marshal of Nobility, and at the
examination of others, the President and two Judges of the
Orphans’ Court. The fraveling expenses of the persons ap-
pointed for the examination of an insane person at hix place of
residence or sojourn are borne by the estate of the person nnder-
going examnination.

Section 373. The inquiry consists of a rigid examination of
the answers to the given questions pertaining to usual eirenm-
stances and home life. These questions as well as their answers
should be recorded in the minutes of the proceeding.

Section 874. After the inquiry into a case of insanity or
feeblemindedness, if the Commission finds it to be substantial,
it submits the result, without appointing a guardian, for the
consideration of the Governing Senate, and, pending a final
decision from this body, will take only legitimate measures for
the care of the patient and the protection of his estate. The
decisions, however, concerning peasants that were examined are
made by the Provineial Boards or co-ordinate institutions,
without presenting them for the consideration of the Govern-
ing Senate.

Seetion 374'. The imstitutions having jurisdiction of the ap-
pointment of guardians, immediately upon the receipt of an
order dirceting the appointment of a gnardian to a fecble-
minded, insane, deaf and dumb, or dumb person, publishes in

the Senate Gazette why and over whom the guardianship is
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institnted, stating the status, rank, name patronomic, and family
or surname of this person.

Section 374%. At the termination of the guardianship indi-
cated in Section 374", the proper institution publishes the fact
in the Senate Gazette, giving the nwmber in which the first
record was published,

vy
37

Section 375, Those deelaved by the Governing Senate as
feeble-minded or msane are placed in the carve of their next of
kin, or, if these decline to serve, are placed in the asylum for
insane.

Section 376. The estate of the declared feeble-minded or
Insane is placed in trust of their heirs with the prohibition of
selling or pawning anything thercof during the life of the
owner, with the obligation of saving in tact all the profits re-
maining after legal expenses.

Seetion 377, In all other respects, as regards the placing of
property with next of kin, the requirement of an aceount from
them, and the designation of their compensation, the same riles
should be observed as govern the appointment of guardians to
estates of infants.

Seetion 378, When one declared insane is finally cured, as
soon as the proper authorities are informed of the fact, a new
inguiry is held in accordance with the provisions of Seefions
368 and 371-373, and when, as a result of this examination
his sanity is established beyond question, the matter is laid
before the Governing Senate for decision, and pending the final
disposition the cured person should be given full freedom with-
out, however, removing his property from the guardianship.
None but sueh a certificate sotting forth the restoration fo
health can be taken into consideration.

Seetion 379, In the appointment of guardians, in conse
quence of the mental derangement of persons possessing real
estate, conjointly in the Russian Empire and, Provinees of the
Polish Kingdom, the following regulations must be observed :

(1) These persons are examined in accordance with the lTaws
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of that country wherein they at that time reside. (2) If the
person declared insane is in the Empire, the Governing Senate.
after making the proper order about the institution of a guar-
dianship to his person, as well as his property within the boun-
daries of the Empive, preseribes the taking of similar steps for
the protection of his property within the jurisdietion of the
Provinces of the Kingdom according to the laws in force there;
if, however, the insane person resides in the Provinees of the
Kingdom, submit the matter with regard to the institution of
a guardianship to the estate in-the Empire to the Ministry of
Justice to be submitted to the Governing Senate.

Section 380. In case of the complete recovery of such per-
sons (Seetion 379), the certification theveof is made likewise
according to the-laws of that region where they sojourn at that
time, and in the release of their person and their estate from
the guardianship the same rule is observed as is preseribed

above for the appointment of this guardianship.

EPITOME OF INSANITY LAWS OF THE SIX GREAT
POWERS OF EUROPE.

Classitication of the Great Powers of Kurope with regard to
notwce and opportunity to appear and be heard in the case of
an alleged lunatic or an alleged incompetent.

The Great Powers which provide trial by jury for an alleged

lunatic or an alleged incompetent :

None,

The Great Powers which provide that notice, either eapress
or tnplied, or summary by arvest, shall be given the alleged
lumatie.

( Express.)
Trany.
(Implied.)
France, Geryvany, Avsrriy, Russia,

Ty . . .
Fhe Greai Powers whieh provide that notice, either express

#,
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or 1mplied, shall be given the ulleged Tunatie, as well as that the

alleged lunatic shall have opportunity to appe:

L

*and be heard,
must be brought before. the Court or the Court visit him or
her.

TF

*Francu, Irany, Avustris axp Russia,

et

Pl

The Great Powers in which the alleged Tunatic has no op-
portunity fo appear and be heard need neither be brought be-
fore the Court nor visited by the Court.
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The Great Powers in which the alleged Tunatic has neither

notice, either express or implied, nor opportunity to appear and
be heard mneed neither be brought before the Court nor visited
by the Court.
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[For a full discussion of the present Innacy laws of Great

Britain sec Modern English Tunacy Tegislation. |
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ANCIENT ENGLISH CIHARTERS AND STATUTES.
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i (Showing how what was a mere benevolence on the part of i
| N v )

vassal towards the Lord came in time to be demanded by the

. . . oo

latter as a right and the tyranny resuliing therefrom. (Chase’s

A BT QY e DRE D
Blackstone, New York Edition 1882, page 257.)

*In France a legal officer representing the government must attend
the proceedings.
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“Aids were originally mere benevolences granted by the fen-
ant to his lord, in times of difficulty and distress; but in pro-
cess of time, they grew fo be considered as a matter of right,
and not of disecretion. These aids were prineipally three; fivst,
to ransom the lord’s person if he were taken prisomer, a neces-
sary consequence of the feudal attachment and fidelity; sce-
ondly, to make the lord’s eldest son a knight, a matter that
was formerly attended with great ceremony, pomp and expense.
This aid could not be demanded till the heir was fifteen years
old, or capable of bearing arms: the intention of it being to
breed up the eldest son and heir apparent of the seignory, to
deeds of arms and chivalry, for the better defence of the na-
tion; thirdly, to marry the lord’s eldest daughter, by giving her
a suitable portion: for daughter’s portions were in thosoe days
extremely slender, few lords being able to save much out of
their income for this purpose; nor could they acquire money
Iy other means, being wholly conversant in matters of arms.
(Ibid, p. 258). And one cannot but observe in this particu-
lar the great resemblance whieh the lord and vassal of the feudal
law bore to the patron and client of the Roman Republie, be-
tween whom also there subsisted a mutunal fealty, or engage-
ment of defence and protection. For, with regard to the mat-
ter of aids, there were.three which were usually raised by the
client, viz., to marry the patron’s danghter: to pay his debts,
and to redeem hig person from eaptivity.

But besides these ancient feudal aids, the tyranny of lords
by degrees exacted more and more, as aids to pay the lord’s
debts (probably in imitation of thc Romans), and aids to en-
able him to pay aids or reliefs to his superior lord, from which
last indeed the King’s tenants tn captte were, from the naturce
of their tenure, excused, as they held immediately of the King,

who had no superior.”




3038
(Magna Charta.)

(Instance of Kings sinking distasteful clauses in charters or
breaking through them, page 258, 1bid.)

“To prevent this abuse, King John’s Magna Charta or-
dained that no aids be taken by the King without consent of
Parliament, nor in any wise by inferior lords, save only the
three ancient ones ahove mentioned.” '

(Henry 11I’s Charter.)

“But this provision was omitted in Ilenry 11I’s Charter, and
the same oppressions were continued till”
p

(Statute Edward I. Confirmatio Chartarum.)

“the 25 Edward 1., when the statute called confirmatio char-
tarum was enacted ; which in this respect revived King John’s

Charter, by ordaining that none but the ancient aids should be
taken.”

(Statute Westminster Edward I.)

“But though the speecies of aids were thus restrained, yet the
quantity of each aid remained arbitrary and uncertain. King
John’s Charter indecd orderced that all aids taken by inferior
lords should be reasonable; and that the alds taken by the King
of his tenants in capite should be scttled by Parliament. But
they were never completely ascertained and adjusted till the
Statute Westminster L., 3 Jdw. 1., e. 36, which fixed the aids
of inferior lords at twenty shillings, or the supposed twenticth
part of the annual value of every knight’s fee, for making the
cldest son a knight, or marrying the eldest daughter.”
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(Statute Edward 111.)

“And the same was done with regard to the King’s tenants,

~

m capite by statute 25 Kdward I11., ¢, 1.7

{(Law of William the Conqueror ascertaining the relicf, page
258 and 259, bid.)

“But though reliefs had their origin while feuds were only
life estates, yet they continued after feuds becawne hereditary
and were therefore looked upon, very justly, as one of the
greatest grievances of tenure; especially when, at the first, they
were merely arbitrary and at the will of the lord; so that, if he
pleased to demand an exorbitant velief, it was 0 effect to dis-
inherit the heir.  The Fnglish 1l brooked this consequence of
their new adopted policy; and therefore William the Con-

queror, bv his law, ascertained the relief, by directing (in imi-

tation of the Danish heriots) that a certain quantity of arms.
and habiliments of war; should he paid by the carls, barons, and
vavasours respectively; and if the latter had no arms, they
ghould pay 100s.”

R (Williamn Rutus Broke Through This.)

“Willinm Rutus broke through this composition, and again
demanded arbitrary uncertain reliefs, as due by the feudal
Jaws; thereby in effect obliging every heiv to new purchase or

i3]

redeem his Jand

(Charter Hen, 1. restores William the Conqueror’s Law.)

“But his brother, Henry 1., by the Charter hefore mentioned,

restored his father’s law and ordained that the relief to be

! paid should be according to the lTaw so established, and not an

arbitrary redemption.”
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(Instance of the King and Parliament conspiring to Pluck
Female Wards, p. 260, Ibid.)

“But if he (the heir) was under the age of twenty-one, be-
ing a male, or fourteen being a female, the lord was entitled
to the wardship of the heir, and was called the gnardian in
chivalry. This wardship consisted in having the custody of the
body and lands of such heir, without any account of the profits,
till the age of twenty-one in males and sixteen in females. For
the law supposed the heir male unable to perform knight ser-
vice till twenty-one; but as for the female, she was supposed

l, capable at fourteen to marry, and then her hushand might per-
form the service. The lord therefore had no wardship if at
the death of the ancestor the heir-male was of the full age of
twenty-one, or the heir female of fourteen; yet, if she was then
under fourteen, and the lord once had her in ward, hc might
keep her so till sixteen, hy vivtue of the Statute of Westmn, 1.
35 Edw. L, c¢. 22, the two additional years being given by the
Legislature for no other reason but mervely to benefit the lord.”
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(Showing that Magna Charta itself was a Mere Feudal Com-
| promise on the Broader Charter of Henry L, which was
Again a Mere Feudal Compromise on the Equitable and
Popular Laws of Edward the Confessor, Founded on Alfred
the Great’s Dome Book. Pp. 260, 261, 248 «bid.)

“This wardship, so far as it related to land, though 1t was
not nor could be part of the law of fends, so long as they were
arbitrary, temporary, or for life only, yet, when they became
hereditary, and did consequently often descend upon infants,
who by reason of their age could neither perform nor stipulate
for the services of the feud, does not seem upon fendal prin-
ciples to have been unreasonable. For the wardship of the
land, or custody of the feud, was retained by the ord, that he
might, out of the profits thereof, provide u fit person to supply
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the infant’s services till he should be of age to perform them
himself. And if we consider the feud in its original import,
as a stipend, fee, or reward for actual services, it could not be
thought hard that the lord should withhold the stipend, so long
as the service was suspended. Though undoubtedly to our
FEnglish ancestors, where such a stipendary donation was a mere
supposition or figment, it carried abundance of hardship; and
aceordingly it was relieved by the charter of Henry the First,
before mentioned, which took this enstody from the lord, and
ordained that the custody, both of the land and the children,
should belong to the widow or the next of kin. But this noble
immunity did not continue many years.”” - - - - “How-
ever, this King (William the Conqueror) and his son, William
Rufus, kept up with a high hand all the rigours of the feudal
doctrine; but their successor, Ilenry I., found it expedient,
: when he set up his pretensions to the Crown, to promise a res-
% ’ titution of the laws of King Edward the Confessor, or ancient
P Saxon system; and accordingly, in the first year of his reign,
granted a charter, whereby he gave up the greater grievances,
but still reserved the fiction of feudal tenure, for the same mil-
itary purposes which engaged his father to introduce it. But
this Charter was gradually broken through, and the former .
erievances were revived and aggravated, by himsclf and sue-
‘ ceeding prinees; till in the reign of King John they (became
so intolerable that they occasioned his barons, or principal feu-
' datories, to rise up in arms againgt him; which at length pro-

duced the famous great Charter at Runing-mead, which, with
some alterations, was confirmed by his son, Henry TII. And
though its immunities, especially as altered on its last edition

by his son (Edward 1), are very greatly short of those granted
by Ienry L., it was justly esteemed at the time a vast acquisi-
tion to Xnglish liberty. Indeed, by the further alferation of
tenures that has since happened, many of these immunities may

now appear, to a common obscrver, of much less consequence
than they really were when granted; but this, properly con-
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sidered, will show, not that the acquisitions under John were
small, but that those under Charles (the sccond) were greater.”

(Instance of a Feudal Custom Running Counter to Magna
Charta. D. 261, ibid.)

“When the male heir arrived to the age of twenty-one, or the
heir female to that of sixteen, they might sue out their livery or
custerlemain ; that is, the delivery of their lands out of their
guardian’s hands. For this they were obilged to pay a fine,
namely, half a year’s profit of the land; though this seems
expressly contrary to Magna Charta.”

(Instance of the Crown Taking Advantage of Said Custom in
Itself Coontrary to Magna Charta to Rob Its Subjects through
“TFalse Inquisitions.” Pp. 261, 262, ibid.)

“In order to ascertain the profits that arose to the Crown by
these first fruits of tenure, and to grant the heir his livery, the
itinerant justices or justices in cyre, had it formerly in charge
to make inquisition concerning them by a jury of the county,
commonly called an inquisitio post mortem; which was insti-
tuted to enquire (at the death of any man of fortune) the value
of his estate, the tenure by which it was holden, and who and
of what age his heir was; thereby to aseertain the relief and
value of the primer seizin, or wardship and livery aceruing to
the King thereupon. A muanner of proceeding that came in
process of time to be greatly abused, and at length an intoler-
able grievance, it being one of the principal accusations against
Empson and Dudley, the wicked engines of Ilenry VI, that
by colour of false inquisitions they compelled many persons to
sue out livery from the Crown, who by no means were tenants
thereunto.”

(Instance of Kings and Landlords Disrcgarding Charter. (1hid,
Pp. 262, 263.)).

“But, before they came of age, there was still another piece
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of authority, wnich the guardian was at liberty to exercise over
his infant wards; T mean the right of marriage (maritagium,
as contradistinguished from matrimony), which, in its feudal
sense, signifies the power, which the lord or guardian in chiv-
alry had of disposing of his infant ward in matrimony. For,
while the infant was in ward, the guardian had the power of
tendering him or her a suitable match, without disparagement
or inequality ; which if the infants refused, they forfeited the
value of the marriage, valorem maritagii to their guardian;
that is, so much as a jury would assess, or any one would bona
fide give to the guardian for sueh an alliance; and if the in-
fants married themselves without the gnardian’s consent, they
forfeited double the value, duplicem valorem maritagii. This
secms to have been one of the greatest hardships of our ancient
tenures. There were indeed substantial reasons why the lord
should have the restraint and control of the ward’s marriage,
especlally of his female ward; because of their tender years,
and the danger of such female wards intermarrying with the
lord’s enemy ; but no tolerable pretence could be found why the
lord should have the sale or value of the marriage. Nor indeed
Is this claim of strietly feudal original; the most probable ac-
count of it seeming to be this: that by the custom of Normandy
the lord’s consent was necessary to the warriage of his female
wards, which was introduced into Kngland together with the
rest of the Norman doctrine of feuds; and it is likely that the
lords usually took money for such their consent, since, in the
often cited Charter of Ienry the First, he engages for the tu-
ture to take nothing for hus consent; which also he promises
in general to give, provided such female ward were not mar-
ried to his enemy. But this, among other beneficial parts of
that Charter being disregarded, and guardians still continuing
to dispose of their wards in a very arbitrary, unequal manner.
it was provided by King John’s great charter that heirs should
be married without disparagement, the next of kin having pre-
vious notice of the contract; or, as it was expressed in the first
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draught of that Charter, ita maritentur ne disparagentur, el per
consilium propinquorum de consenguinilate sua.”

TR AR A I P L AT

( Instance of the King and Parliament Taking a Handle to Work
Oppression from an Ambiguity of Phrase in 1enry IIL’s
Charter, out of which IHeury II1. [Himself Made a Good
Thing. (fiwd, p. 263, p. 264.) ).

“But these provisions in behalf of the relations were omitted
in the Charter of Ilenry the Third; wherein the clanse stands
merely thus, “hoeredes maritentur absque disparagatione,”

meaning certainly, by hoeredes, heirs female, as there are no
traces before this to be found of the lords claiming the marriage
of heirs male; and as Glanvil expressly confines it to heirs fe-
male. But the King and his great lords thenceforward took
a handle (from the ambiguity of this expression) to claim them
both, sive sit masculus sive focmina, as Bracton more than onee
expresses it; and also as nothing but disparagement was re-
strained by Magna Charta, they thonght themselves at liberty
to make all other advantages that they could.  And afterwards

this right, of selling the ward in marriage, or clse receiving the

price or value of it, was expressly declared by.the Statute of

Frasass

Merton.”
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Note by the Editor (/bid, p. 264).
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“What froitful sources of revenue these wardships and mar-
riages of the tenants, whe held lauds by knight’s service, were
to the Crown, will appear from the two following instauces,
collected among others by Lord Lyttleton (Ilist. Hen. 11, 2 vol.
296) :  “John, Earl of Lincoln, gave Ienry [1L. 3,000 marks
to have the marriage of Richard de Clare, for the benefit of
Matilda, his cldest danghter; and Simon de Montford gave the
same King 10,000 marks to have the custody of the lands and
heir of Gilbert de Unfranville, with the heir’s marriage, a sum
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equivalent to a hundred thousand pounds at present.” In this
case the cstate must have been large, the minor young, and the i
alliance honorable. For, as Mr. Ilargrave infroms us, who
has well described this species of guardianship, ‘the guardian
in chivalry was not accountable for the profits made of the in-
fant’s lands, during the wardship, but received them for his own
private emolument, subject only to the bare maintenance of the
infant. And this guardianship, being deemed more an interest
for the profit of the guardian than a trust for the benefit of the
ward, was saleable and traunsferable, like the ordinary subjects
of property, to the best bidder; and if not disposed of, was
transmissible to the lord’s personal representatives. Thus the

wr e

custody of the infant’s person, as well as the care of his estate,

2ot Zidilu n.

it

might devolve upon the most perfect stranger to the infant;
one prompted by every pecuniary motive to abusc the delicate
and important trust of edueation, without auy ties of blood or

i
¥
=

regard to counteract the temptations of interest, or any suffi-
cient authority to restrain him from yielding to their influ-
ence.” (Co. Litt. 88 n. [1.) Omne cannot read this without
astonishment, that such should continue to be the condition of
the country till the year 1660, which, from the extermination
of these feudal oppressions, ought to be regarded as a memora-
ble era in the history of our law and liberty.”)

(Showing ITow Kings Abused their Prerogative Until National
(Mamour Forced Magna Charta; Whereupon the Suceeeding
King, Henry ITI., Made a New Charter, Sinking in His
Charter the Salutary Clause in Magna Charta.  (Lbid, pp.
266, 267.) ).

“But the personal attendance in knight-serviece growing

troublesome and inconvenient in many respects, the tenants

found means of compounding for it, by first sending others in |

their stead, and in process of time making a pccuniary satis- |
faction to the lords in lieu of it. This pecuniary satisfaction |
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at last came to be levied by assessments, at so much for every
‘ knight’s fee; and therefore this kind of tenure was called scut-
agium in Latin, or servitium scuti,; scutum being then a well
known denomination for money; and ‘in like manner, it was
called in our Norman French, escuage; being indeed a pecu-
niary, instead of a military service. The first time this ap-
pears to have been taken was in the 5 Henry IT., on account of
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his expedition to Toulouse; but it soon came to be so universal
that personal attendance fell quite into disuse. Ilence we find
in our ancient histories that, from this period when onr Kings
went to war, they levied scutages on their tenants, that is on all
the landholders of the kingdom, to defray their cxpenses and

o

ST
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to hire froops; and these assessmenfs iu the time of Tlenry 1L

ok
e

seem to have been made arbiirarily, and at the King’s pleas-

ik

ure.  Which prerogative being greatly abused by his succes-
sors, it became matter of national clamour; and King John

1
£

was obliged to consent by his Magna Charta that no scutage

AT
- Ar

should he imposed without consent of Parliament.  But this

gt

LTI

clause was omitted in his son, Henry I11s, Charter, where we

TRy

only find that scutages, or escuage should be taken as they
were used to be taken in the time of Henry 11.; that is, in a
reasonable and moderate manner. Yet afterwards by Statute
25, Ed. 1., c¢. 5, 6, and many subsequent statutes, it was again
provided that the King should fake no aids or tasks but by the
common assent of the realm: hence it was held in onr old books
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that esenage or scutage could not be levied but by consent of

A

asarsrres

Parliament ; such scurage being indeed the ground work of all

o
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sneceeding subsides, and the land tax of later times.”

i (Showing that the Feudal Abuses in England after Magna

Nty

{ Charta and in Spite Thereof were Such that They Required 5
) the Sword of a Cromwell to Destroy. Pp. 267, 268, 269,
‘ wbid.) ).

| “For the present I have only to observe that by the degener-
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ating of knight-service, or personal military duty, into escuage,

or pecuniary assessments, all the advantages (either promised

- or real) of the feudal constitution were destroyed, and nothing

but the hardships remained. Instead of forming a national

militia, composed of barons, knights, and gentlemen, bound by

their interest, their honour and their oaths, to defend their

King and country, the whole of this system of tenures now

tended to nothing eclse but a wretched means of rasing money
! to pay an army of occasional mercenaries. In the meantime,
the families of all our nobility and gentry groaned under the
intolerable burthens which (in consequence of the fiction
adopted after the Conquest) were introduced and laid upon
them by the subtlety and finesse of the Norman lawyers. For,
besides the scutages to which they were liable in defect of per-
sonal attendance, which, however, were assesed by themselves
in Parliament, they might be called upon by the King or lord
paramount for aids, whenever his cldest son was to be knighted

or his eldest daughter married ; not to forget the ransom of his
; own person. The heir, on the death of his ancestor, if of full
age, was plundered of the first emoluments arising from his

i inheritance by way of relief and primer seizin; and if under
(¥ age, of the whole of his estate during infancy. And then, as
| Sir Thomas Smith very feelingly complains, ‘When he came
to his own, after he was out of wardship, his woods decayed,
house fallen down, stock wasted and gone, lands let forth and
ploughed to be barren;” to reduce him still farther, he was
yet to pay half a-year’s profits as a fine for suing out his livery;
and also the price or value of his marriage, if he refused such
wife as his lord and guardian had bartered for, and imposed ;
upon him; or twice that value, if he married another woman.
Add to this the untimely and expensive honour of knighthood, l
to make his poverty more completely splendid. And when by
these deductions his fortune was so shattered and ruined, that
perhaps he was obliged to sell his partrimony, he had not even
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that poor privilege allowed him without paying an exorbitant
fine for a license of alienation.

“A slavery so complicated, and so extensive as this, called
aloud for a remedy in a nation that boasted of its frecdom.
Palliatives were from time to time applied by successive acts
of Parliament, which assuaged some temporary grievances.
Till at length the humanity of King James the First con-
sented, in consideration of a proper equivalent, to abolish them
all; though the plan proceeded not to effect. At length the
military tenures, with all their heavy appendages (having dur-
ing the wsurpation been discontinned) were destroyed at one
blow by the Statute 12 Car. I1., ¢. 24, which enacts ‘that the
Jourt of wards and liveries, and all wardships, liveries, primer
seizins, and ousterlemains, values, and forfeitures of marriage,
by reason of any tenure of the King or others, be totally taken
away. And that all fines for alienation, tenures by homage,
knight-service, and ecscuage, and also aids for marrying the
daughter of knighting the son, and all tenures of the King
wn capite, be likewise taken away. And that all sorts of ten-
ures, held by the King or others, be turned.into free and com-
mon socage; save only tenures in frankalmoign, eopyholds, and
the honorary services (without the slavish part) of grand ser-
jeanty.” A statute which was a greater acquisition to the civil
property of this kingdom than even Magna Charta itself; since
that only pruned the luxuriances that had grown out of the
military tenures, and thereby preserved them in vigour; but the
Statute of King Charles extirpated the whole, and demolished

both root and branches.”

BLACKSTONE ON TIE ORIGIN OF THE ABSOLUTE
RIGHTS OF INDIVIDUALS.*

. . ; _—
“Both these undertakings of King FEdgar and Edward the
Confessor scem to have been no more than a new edition, or

*Chase’s Blackstone.
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fresh promulgation, of Alfred’s Code or Dome Book, with such
editions and improvements as the experience of a century and
a half had suggested ; for Alfred is generally styled by the same
historians the legum Anglicanarwm conditor, as Edward the
Confessor is the restitutor. These, however, are the laws which
our histories so often mention under the name of the laws of
Edward the Confessor, which onr ancestors struggled so hard
to maintain, under the first princes of the Norman line; and
which subsequent princes so frequently promised to keep and
restore, as the most popular act they could do, when pressed
by foreign emecrgencies or domestic discontents. These are
the laws that so vigorously withstood the repeated attacks of
the civil law; which established in the twelfth century a new
Roman empire over most of the States of the continent; States
that have lost, and perhaps upon that account, their political
liberties; while the free consitution of England perhaps upon
the same account, has been rather improved than debased.
These, in short, are the laws which give rise and origin to that
collection of maxims and customs which is now known by the
name of the common law, a name either given to it in contradis-
tinction to other laws, as the statute law, the Civil law, the
law merchant, and the like; or more probably, as a law common
to all the realm, the jus commune, or foleright.”

“But though this 1s the most likely foundation of this collec-
tion of maxims and customs, yet the maxims and customs, so
collected, are of higher antiquity than memory or history can
reach ; nothing being more difficult than to ascertain the precise
beginning and first spring of an ancient and long-established
custom.  Whence it is that in our law the goodness of a custom
depends upon its having been used time out of mind; or, in the
solemmity of our legal phrase time whereof the memory of man
runneth not the contrary. This it is that gives it its weight
and authority; and of this nature are the maxims and enstoms
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which compose the common law or lex non seripta of this king-
dom.” (Pyp. 32, 33, ibid.)

“Our laws,” saith Lord Bacon, “are mixed as our language ;
and as our language is so much the richer the laws are the more
complete.” . 31. [“The common law includes those principles,
usages, and rules of action applicable to the government and
security of person and property, which do not rest for their
authority upon any express and positive declaration of the will
of the Legislature.”  (Kent’s Comm. 1., p. 471), p. 83, ibid.—
Note by Editor.] *“For it is an cstablished rule to abide
by former precedents, where the same points come again in

TRERTE
of

L

ltigation, as well to keep the seale of justice even and steady,
and not liable to waver with every new judge’s opinion; as
also because the law in that case being solemnly declared and
determined, what before was wneertain, and perhaps indifferent,
is now become a permanent rale which it is not in the breast
of any subscquent judge to alter or vary from according to
his private scntiments, he being sworn to determine, not ac-
cording to his own private judgment, but aceording to the known
laws and customs of the land ; not delegated to pronounce a new
law, but to maintain and expound the old one. Yet this rule

admits of exception, where the former determination is most

L et

evidently contrary to veason, much morve if it be clearly con- !‘

trary to the Divine law.  But even in sueh cases the subsc- “;

quent judges do not pretend o make a new law, but to vindi- ;g:

ate the old one from misvepresentation.  For if it be found {%

that the former decision is manifestly absurd or unjust it is ‘3

‘ declared, not that such a sentenee was bad faw. but, that 1t was w
D not law; that is, that it is not the established custom of the i
realm, as has been erroncously determined.” i

b

“And henee it Is that our lawyers are with justice so coplous

i
ffdot i,

in their encomiums on the reason of the common law; that

4

they tell us that the law is the perfection of reason, that it

E . . A T ) O Q
always intends to conform thereto, and that “what 1s not reason
*Chase’s Blackstone.
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is not law,” pp. 35-36.. “And thus much for the first ground
and chief corner-stone of the laws of England, which is general
immemorial custom, or common law, from time to time de-
clared in the decisions of the Courts of Justice, which deci-
sions are preserved among our public records, explained in our
veports, and digested for general use in the authoritative
writings of the vencrable sages of the law,” page 39.

“The sccond branch of the unwritten laws of England are
particular customs or laws,” page 40.

“When a custom is actually proved to exist the next inquiry
is into the legality of it; for, if it is not a good custom, it ought
to be no longer used, ‘malus wusus abolendus est’ is an estab-
lished maxim of the law,” page 43. [Note by Editor.—“But a
custom - - - must be reasomable. - - - [f it is unreasonable, evi-
dence of it will be rejected. Thus in a case where there was a
sale of sheep, and the scller before delivery sheared them and

o
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kept the wool, it was held incompetent to prove that by a local
eustom in the county where the transaction took place the wool

of sheep In such cases does not go to the purchaser,” ((Grant
vs. Gile, 51 N. Y. 431.) Page 43.]
“Customs must be reasonable; or, rather, taken negatively,

%
i
;
1
4
*
4
!
i
i
x%
o
#
.
3
4
1
3
3
:
y
I

Bod o e

they must not be nnreasonable. Which is not always, as Sir
Edward Coke says, to be understood of every unlearned man’s
reason, but of artificial and legal reason, warranted by author-
ity of law.  Upon which account a custom may be good, though
the particular reason of it cannot be assigned; for it sufficeth
if no good legal reason cau be assigned against it. Thus a cus-
tom in a parish, that no man shall put his beasts into the com-
mon till the third of October, would be good, and yet it would <

be hard to show the reason why that day in particular is fixed
upon, rather than the day before or after. Dut a custom, that
no cattle shall be put in till the lord of the manor has first put

in his is unreasonable, and therefore bad, for peradventure the
landlord will never put in his, and then the tenants will lose
all their profits.”
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“Cust, eht to be certai ' ;
nustoms ought to be certain. A custom that lands shall !
descend to the most worthy of the owner’s blood, is void; for :

how shall this worth be determined ¥ But a custom to descend

to the next male of the blood, exclusive of females, is certain £
. . 3] A 73 » 1 ity
ard therefore good,” page 44. “Remedial statutes are those s
. . . ¥
which are made to supply such defects, and abridge such super- i§;
fluities, in the common law, as arise cither from the general e
imperfection of all hnman laws, from change of time and cir : gi
cnmstances, from the mistakes and unadvised determinations of B
, : . . )

unlearned (or even learned) judges, or from any other cause i
hatsoever.” pages 5 59 il
whatsoever,” pages 51, 52. 1
“By the absolute rights of individuals, we mean those which i

ooy
jos 5t 53 Rkl

are o In their primary and strictest sensc; such as would be-
long to their persons merely in a state of natnre, and which
every man is enfitled to enjoy, whether out of society or in it. i3
---- For the principal aim of society is to protect mndividuals
in the enjoyment of those absolute rights, which were vested

£

. . . . e Eac

in them by the immutable laws of nature,” page 63. i
“Henee it follows that the first and primary end of human

laws Is to maiutain and regulate these absolute rights of mndi-

viduals. ik

- . 3 ?-

Such rights as are social and relative result from, and are iy
posterior to, the formation of states and socicties, so that to :;2
&3
. . - 2 ] {
maintain and regulate these, is clearly a subsequent considera- ot
tion. And therefore the principal view of human laws is, or il
onght always to be, to explain, proteet, and enforce such rights é

as are absolute, which in themselves are few and simple; and

then such rights as ave rclative, whieh, arising from a variety

of connections, will be far more numerous and more compli-

(ol
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eated. These will take up a greater space in any code of laws,

¥

and hence may appear to be more attended to, thongh in v ality
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they are not, than the rights of the former kind.”
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‘ and how far the laws of England actually do, take notice of

“Let ns, therefore, proceed to examine how far all laws ought
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these absolute rights, and provide for their lasting security,”
pages 63, 64. “Political, therefore, or civil liberty, wnich
is that of a member of society, is no other than natural liberty,
so far restrained by human laws (and no farther) as is necessary
and expedient for the general advantage of the public.”
“Hence we may collect that the law, which restrains a man
from deing mischief to his fellow-citizens, though it diminishes
the natural, increases the civil liberty of mankind; but that
every wanton and causeless restraint of the will of the subjeet,
whether practiced by a monarch, a nobility, or a popular as-
sembly, 1s a degree of tyranny nay, that even Jaws themselves,
whether made with or without our consent, if they regulate and
constrain our conduct in matters of mere indifference, without
any good end in view, are regulations destructive of liberty:
Whereas, if any public advantage can arise from observing
such precepts, the control of our private inclinations, in one
or two particular points, will eonduce to preserve our general
freedom In others of more importance ; by supporting that state
of society which alone ean secure our independence. Thus the
statute of King Edward IV., which forbade the fine gentle:
men of those times (under the degree of a lord) to wear pikes
upon their shoes or boots of more than two inches in length,
was a law that savoured of oppression; because, however ridic-
ulous the fashion then in use might appear, the restraining it
by pecuniary penalties could serve no purpose of common util
ity. DBut the Statute of King Charles IT., which prescribes a
thing secemingly as indifferent (a dress for the dead who are
all ordered to be buried in woolen), is a law counsistent with
public liberty; for it encourages the staple trade, on which in
great measure depends the universal good of the nation.  So
that Taws, when prudently framed, are by no means subversive,
but rather introduetive of liberty; for, as Mr. Tocke has well
observed, where there is no law there is no freedom. But, then,

on the other hand, that constitution or frame of government,

4
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that system of laws, is alone caleulated to maintain eivil 1ib-
erty which leaves the subject entire master of his own con-
duct, except in those points wherein the public good requires
some direction or restraint,” page 64, page 65.

“The absolute rights of every Englishman (which, taken in
a political and extensive sense, are usually called their liber-
ties)” page 66, [are asserted,] “First by the great charter of
liberties, which was obtained, sword in hand, from King
John.” ... ... ..

“Which charter contained very few new grants, but, as Sir
Edward Coke observes, was for the most part declaratory of
the prineipal grounds of the fundamental laws of England.
Afterwards by the statute called confirmatio cartarum, whereby
the great charter is dirceted to be allowed as the common law;

copies of it are ordered to be sent to all cathedral churches,
and read twice a year to the people; and sentence of excommu-
nication is directed to be as constantly denounced against all
those that by word, deed, or counsel, act contrary thereto, or in
any degree infringe,”” pages 66, 67. [Note by Editor.-——Mag-
na Charta contained a large variety of provisions calculated to
redress numerous grievances, which at that time bore oppressive-
ly upon the people, but the provision which is of chicf import-
ance on constitutinal grounds is that which guaranteed the pro-
tection of life, liberty and property against arbitrary inter-
ference and spoliation, and secured the observance of due legal
methods of procedure in procecdings against the citizen.

It is declared that “no freeman shall be taken, or impris-
oned, or disseized, or outlawed, or exiled, or in any manner
injured, nor will we proceed against him, nor send against
him, unless by the lawful judgment of his peers, or by the law
of the land.” From this is derived the provision in the U. S.
Clonstitution that “no person shall be deprived of life, liberty,

or property, without due process of law.”
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Similar provisions have been embodied in the constitutions
of the various States, page 66. ]

Next, by a multitnde of subsequent corroborating statutes
(Sir Edward Coke, T think, reckons thirty-two), from the first
Edward to Henry the Fourth. Then after a long interval, by
the Petition of Right, which was a Parliamentary declara-
tion of the liberties of the people, assented to by King Charles

2 ¥:

fuceiniaiaiods

the First in the beginning of his reign,” page 67.

[ Note by Editor.—The Petition of Right was in the main a
redeclaration and reassertion of rights and privileges already
established and guaranteed, and contained also provisions for
the redress of grievances which had grown up since the adop-
tion of Magna Charta and the various confirmatory acts. - - - - ;
The Petition provides, among other things, “that - - - - freemen
be imprisoned or detained only by the law of the land, or by due
process of law, and not by the King’s special command, without
any charge,” page 67.] “Which (the Petition of Right) was
closely followed by the still more ample concessions made by

pis

that unhappy prince to his Parliament before the fatal rupture
between them; and by the many salutary laws, particularly the
habeas corpus act, passed under Charles the Second. To these i
succeeded the Bl of Rights, or declaration delivered by the |
lords and commons to the Prince and Princess of Orange, 13th
of February, 1688 ; and afterwards enacted in Parliament wheu
they became King and Queen, which declaration concludes in
these remarkable words: “and they do e¢laim, demand, and in-
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sist upon all and singular the premises as their undoubted rights
and liberties,” and the act of Parliament itself recognizes “all
and singular the rights and liberties asserted and claimed in
the said declaration to be the frue, ancient, and indubitable
rights of the people of this kingdom,” page 67.

[Note by the Editor.—“The Bill of Rights ix of much im-
portance in the study of American constitutional history and

jurisprudence, sinee a number of ite provisions were copied
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literally into the U. S. Constitution and have also been em-
bodied in many of the State Constitutions,” page 68.] “Lastly,
these liberties were again asserted at the commencement of the
present century, in the Act of Settlement, whereby the Crown
was limited to his present majesty’s illustrious house; and some i)
new provisions were added, at the same fortumate era, for §§
better securing our religion, laws, and liberties; which the
statute declares to be ‘the birthright of the people of England,’
according to the ancient doctrine of the common law,” pages
67, 68.

“And these (the rights of individuals) may be reduced to

5 Bt
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three principal or primary articles; the right of personal se-
curity, the right of personal liberty, and right of private
property ; - - - - the preservation of these, inviolate, may justly
be said to include the preservation of our civil immunities in

LT
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their largest and most extensive sense.

“I. The right of personal security consists in a person’s legal
and uninterrupted enjoyment of his life, his limbs, his body,
his health, and his reputation,” page 68. )

“And the constitution is an utter stranger to any arbitrary i
power of killing or maiming the subject without the express 4
warrant of law.”  “Nullus liber homo,” says the great charter,
“aliquo modo deslruatur, nisi per legale judicium parium
suorum aut per legem terrae,” which words, “aliquo modo des-
truatur,” according to Sir Edward Coke, includes a prohibition,
not only of killing and maiming, but also of torturing (to which
our laws are strangers), and of every oppression by colour
of an illegal authority. And it is enacted by the Statute 5
Edw. TIL. ¢. 9, that no man shall be forejudged of life or limb
contrary to the Great Charter and the law of the land. And :
again by Statute 28 Fdw. ITI. c. 3, that no man shall be put ;
to death without being brought to answer by due process of law.”

:
| page 73. ke
TT. “Next to personal security, the law of England regards: i
: -

5
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asserts, and preserves the personal liberty of individuals - - - -
concerning which we may make the same observations as upon
the preceding article, that it is a right strictly natural; thas
the laws of England have never abridged it without sufficiens
cause; and that in this kingdom it cannot ever be abridged at
the mere discretion of the magistrate, without the explicit per-
mission of the laws. - - - By the Petition of Right, 3 Car. L.
it is enacted that no freeman shall be imprisoned or detained
without cause shown, to which he may make answer according.
to law,” pp. 73 and 74

“And lest this act (the habeas corpus act) should be evaded
be demanding unreasonable bail, or sureties for the prisoner’s
appearance, it is declared by I. W. and M. st. 2. e. 2., that ex-
cessive bail ought not to be required,” page 75.

[Note by Editor.—*In the constitutional law both of England
and the United States, the phrases, ‘law of the land’ and ‘due
process of law,” are deemed to have the same signification and
are employed interchangesbly. Mr. Webster gave the following
definition in the Dartmouth College case (4 Wheaton, 519):
‘By the law of the land is most clearly intended the general
law which hears before it condemns; which proceeds upon in-
quiry, and renders judgment only after trial” The meaning is
that every citizen shall hold his life, liberty, and property
under the protection of gencral rules which govern society,”
page 74.]

“Of great importance to the public is the preservation of this
personal liberty; for if once it were left in the power of any,
the highest magistrate to imprison arbitrarily whomever he
or his officers thought proper - - - there would soon be an end of
all other rights and immunities. Some have thought that un-
just attacks, even upon life or property, at the arbitrary will
of the magistrate, are less dangerous to the Commonwealth
than such as are made upon the personal liberty of the subject.

“To bereave a man of life, or by violence to confiscate his
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estate, without accusation or trial, would be so gross and noto-
rious an act of despotism, as must at onee convey the alarm of
tyranny throughout the whole kingdom; but confinement of
the person by secretly hurrying him to goal where his suffer-
ings are unknown or forgotten, is a less public, a less striking,
and therefore a more dangerous engine of arbitrary govern-
ment,” page 75.

III. “The third absolute right, inherent in every English-
man, is that of property which consists in the free use, enjoy-
ment, and disposal of all his acquisitions, without any control
or diminution, save only by the laws of the Tand.”

“The laws of England are therefore in point of honour and
justice extremely watchful in ascertaining and protecting this
right. Upon this principle the Great Charter has declared that
no freeman shall be disseized, or divested of his freehold, or of
his liberties, or free customs, but by the judgment of his peers,
or by the law of the land, and by a variety of ancient statutes
it is enacted that no man’s lands or goods shall be seized into
the King’s hands against the Great Charter and the law of the
land; and that no man shall be disinherited, nor put out of his
franchises or freehold, unless he be duly brought to answer, and
be forejudged by course of law; and if anything be done to the
contrary, it shall be redressed and holden for none.”

“In vain may it be urged that the good of the individual ought
to yield to that of the community; for it would be dangerous
to allow any private man, or even any public tribunal, to be the
judge of this common good, and to decide whether it be expe-
dient or no. DBesides the publie good is in nothing more es-
sentially interested than in the protection of every individual’s

private rights as modelled by the municipal Taw,” page 78.

“Nor is this the only instance in which the law of the land
has postponed even public necessity to the sacred and inviola-
ble rights of private property. For no subject in England can
be constrained to pay any aids or taxes - - - but such as are
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imposed by his own consent, or that of his representatives in
Parliament,” pages 79, 80.

“But in vain would these rights be declared, ascertained, and
protected by the dead letter of the laws, if the constitution had
provided no other method te sceure their actual enjoyment.
Tt has, therefore, established certain other auxiliary subordi-
nate rights of the subject which serve prineipally as outworks
or barriers to protect and maintain inviolate the three great and
primary rights, of personal security, personal liberty, and pri-
vate property,” page 81.

“In these several articles consist the rights, or, as they are
frequently, termed, the liberties of Englishmen; liberties more
generally talked of than thoronghly understood; and yet highly
necessary to be perfectly known and considered by every man
of rank and property, lest his ignorance of the points whereon
they are founded should hurry him into faction and licentions-
ness on the one hand, or a pusillanimous indifference and erimi-
nal submission on the other. And we have scen that these rights
consist, primarily, in the free enjoyment of personal security, of
personal liberty, and of private property. So long as these re-
main inviolate, the subject is perfectly free; for every species
of compulsory tyranny and oppression must act in opposition to
one or other of these rights, having no other object upon which
it can possibly be employed. To preserve these from violation.
it is necessary that the constitution of Parliament be supported
in its full vigour; and limits certainly known be set to thc
royal prerogative. And lastly, to vindicate these rights when ac-
tually violated or attacked, the subjects of England arc entitled
in the first place, to the regular administration and free course
of justice in the Courts of law ; next, to the right of petitioning
the King and Parliament for redress of grievances; and lastly.
to the right of having and using arms for self-preservation and
defence.  And all these rights und liberties it is our birthright to
enjoy entire,” page 84.

i
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BLACKSTONE ON THE ORIGIN OF TRIAL BY JURY. g

i

“The subject of our next inquiries will be the nature and 4

method of the trial by jury, called also the trial per pais, or by i

the country; a trial that hath been used time out of mind in :3%

this nation, and seems to have been coeval with the first civil =

government thercof. Some authors have endeavored to trace %

the original of juries up as high as the Britons themselves, the ;

first inhabitants of our island; but certain it is that they were i

in use among the carlicst Saxon colonies, their institution be- il

ing ascribed by Bishop Nicholson to Woden himself, their :;3

; great legislator and captain. IIence it is that we may find ;
: traces of juries in the Jaws of all those nations which adopted 5‘§g
the feudal system, as in Germany, France, and Italy; who had ; '

S

all of them a tribunal composed of twelve good men and true,
‘bont homines, usually the vassals or tenants of the lord, be-
ing the equals or peers of the parties litigant ; and, as the lord’s
vassals judged each other in the lord’s courts, so the king’s vas- 2
sals, or the lords themselves, judged cach other in the king’s

Brdto iy

court. In England we find actual mention of them so early ? :
as the laws of King Ethelred, and that not as a new invention, :

Stiernhook aseribes the invention of the jury, which in the &

Teutonic language is denominated nembda, to Regner, King of 7’
Sweden and Denmark, who was confemporary with our King 2
Egbert.  Just as we are apt fo impute the invention of this, and gi
some other picces of juridicial polity, to the superior genius of 24
Alfred the Great ; to whom, on account of his having done much, 53%
it is usual to attribute everything; and as the tradition of an- ; :

1
ries

cient Groece placed to the aceount of their own [Tercules what-

£

H

. . . . i

ever achievement was performed superior to the ordinary prow- i

. . . Tie tpi Tl

; ess of mankind. Whereas the fruth seems to be that this tribu- i§
nal was universally established among all the Northern nations, R
! and so interwoven in their very eonstitufion that the earliest ac- ’;Z
connts of the one give us also some traces of the other. fE‘
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“Ttg (the trial by jury) establishment, however, and use in
this island, of what date soever it be, though for a time greatly
impaired and shaken by the introduction of the Norman trial by
battle, was always so highly esteemed and valued by the people,
that no eonquest, no change of government, could ever prevail
to abolish it. In Magna Charta it is more than once insisted
on as the principal bulwark of our liberties; but especially by
chapter 29, that no freeman shall be hurt in either his person or
property ; ‘nisi per legale judicium perium suorum vel per legem
terrae.’ A privilege which is couched in almost the same words
with that of the Emperor Conrad, two hundred years before:
“Nemo benefictum suum . perdat, nisi secundum consuetudinem
antecessorum nostrorum et per judicium perium suorum.” And
it was ever esteemed in all countries a privilege of the highest
and most beneficial nature,” pages 786, 787,

“The trial by jury, or the country, per patriam, is also that
trial by the peers of every Englishman, which as the grand bul-
wark of his liberties, is secured to him by the great charter:
‘Nullus liber homo capiatur, vel imprisonetur. aut exulel, aub
aliguo modo  destruatur, misi per legale judiciuwm pariium
suorum, vel per legem terrae,” page 1023.

“In a former part of these Commentarics we expatiated u
large on the personal liberty of the subjeet. This was shown to
be a natural inherent right, which could not be surrendercd or
forfeited wnless by the commission of some great and atrocious
crime, and which ought not to be abridged in any case without
the special permission of law.

“A doctrine coeval with the first rudiments of the Knglish
Constitution, and handed down to us from our Saxon ancestors,
notwithstanding all their struggles with the Danes, and the vio-
lence of the Norman Conquest, asserted afterwards and confirm-
ed by the Conqueror himself and his descendants; and thongh
sometimes a little impaired by the ferocity of the times, and the
occasional despotism of jealous or usurping princcs, yet estab-
lished on the firmest basis by the provisions of Magna (tharta
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and a long succession of statutes enacted under Edward IIL. To
assert an absolute exemption from imprisonment in all cases, is
inconsistent with every idea of law and political socicty; and in
the end would destroy all civil liberty by rendering its protec:
tion impossible; but the glory of the English law consists in
clearly defining the times, the causes, and the extent, when,
wherefore, and to what degree the imprisonment of the subject
may be lawful,” page 689.

DIGEST OF BLACKSTONE ON THE ABSOLUTE
RIGHTS O INDIVIDUALS.

“The goodness of a custom depends npon its having been used
time out of mind, 6r in the solemnity of our Jegal phrase, time
whereof the memory of man runneth not to the eontrary. This
it is that gives it its weight and authority, and of this nature
are maxims and customs which compose the common law or
lex non scripta of this kingdom.” Blackstone, supra.

“Tt is an established rule fo abide by former precedents * * *
Yet this rule admits of exception, where the former determina-
tion is most evidently contrary to reason, much more if it is
clearly contrary to the Divine law. * * * And hence it is that
our lawyers are with justice so coplous in their cncomiurus ou
the reason of the common law; that they tell us that the law is
the perfection of reason, that it always intends to conform
thereto, and that what is not reason is not law.” DBlackstone,
supra, p. 2. “When a custom is actually proved to exist, the

next inquiry is into the legality of it; for, if it is not a good-

custom, it ought to be no longer used; ‘malus usus abolendus
est’ is an established maxim of the law. [bid.  Bub a custom
* % % must be reasonable. ¥ ¥ ¥ If it is unreasonable, evidence
of it will be rejected.” Tbid. “Customs ought fo be certam.”
Ibid. The common, if not nniversal custom nowadays of com-
mitting an alleged hiatie or incompetent without the interven-
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tion of a jury, for an uncertain period, is, therefore, an uncer-

i tain custom, and ipso facto, should be abolished.

L “By the absolute rights of individuals we mean those which

are 50 in their primary and strictest sense, such as would belong

| to their persons merely in a state of nature, and which every

' man is entitled to enjoy, whether out of society or in it. * * *

For the principal aim of society is to protect individuals in the

iR enjoyment of those absolute rights, which were vested in them

i by the immutable laws of nature. Hence it follows that the

first and primary end of human laws is to maintain and regu-

late these absolute rights of individuals. Such rights as are

social and relative result from, and are posterior to, the forma-

tion of states and societies, so that to maintain and regulate

these is clearly a subsequent consideration. And, therefore, the

principal view of human laws is, or onght always to be, to ex- i
plain, protect, and enforce such rights as are absolute, which in
themselves arc few and simple. And then such rights as are

Lo
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‘ relative, which arising from a variety of connections, will be far
' more numerous and complicated. These will take up a greater
space in any code of laws, and hence may appear to be more-at-
tended to, though in reality, they are not, than' the rights of the
. former kind.””  Ibad.

* “The absolute rights of every Englishman, (which, taken in
‘ a political and extensive sense) are usually called their liber-

fies” [are asserted,] “First, by the Great Charter of liberties,

which was obtained sword in hand from King John” * * ¥
| [ Note by Editor.—The provision (of Magna Charter) which is
IR e of chief importance on constitntional grounds,-is that which
é B guaranteed the protection of life, liberty, and property against
i arbitrary interference and spoliation, and secured the obsery-
‘ anee of due legal methods of procedure in proceedings against
| 7 the citizen. Tt is declared that “No freeman shall be taken, or
I imprisoned, desseized, or outlawed, or exiled, or in any manner
o injured, nor will we proceed against him, nor send against him
unless by the lawful judgment of his peers or by the law of the
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land.” From this is derived the provision in the U. S. Consti-
tution that “No person shall be deprived of life, liberty, or prop-
erty, withont due process of law. Similar provisions have been
embodied in the constitutions of the various States.”] “Which
Charter (Magna Charta) contained very few new grants but,
as Sir Edward Coke observes, was for the most part declaritory
of the principal grounds of the fundamental laws of England.
Afterwards, by the statute called confirmatio cartarum, whereby
the Great Charter is dirceted to be allowed as the common law.”

“Next by a multitude of subsequent corroborating statutes
(Sir Edward Coke, I think, reckons thirty-two) from the First
Edward to Henry the Fourth. Then, after a long interval, by
the Petition of Rights which was a Parliamentary declaration
of the liberties of the people, assented to by King Charles the
First in the beginning of his reign.”” Ibid. [Note by Editor.
—“The Pelition of Right was, in the main, a redeclaration and
reassertion of rights and privileges already established and guar-
anteed, and contained also provisions for the redress of griev-
ances which had grown up since the adoption of Magna Charter,
and the various confirmatory acts. * * * The petition provides,
among other things ‘that * * * freemen be imprisoncd or de-
tained only by the law of the land, or by due proeess of law,
and not by the King’s special command, withont any charge.””
* % % T4 these suceeeded the Bill of Rights, or declaration de-
livered by the lords and commons to the Prince and Princess of
Orange, 13th of February, 16881 and afterwards enacted in
Parliament when they boeame King and Queen; * * % and the
Act of Parliament itself recognizes ‘all and singular the rights
and liberties asserted and claimed in the said declaration to be
the true, “ ‘ancient and indubitable rights of the people of this
kingdom.”” Ibid. * * * {Note by the Editor-—“The Bill of
Rights is of much importance in the study of American consti-
futional history and jurisprudence, since a number of its pro-
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visions were copied literally into the U. S. Constitution, and
have also been embodied in many of the State constitutions.”]

“Lastly, these liberties were again asserted at the commence-
ment of the present century, in the Act of Settlement, whereby
the Crown was limited to his present Majesty’s illustrious house:
and some new provisions were added, at the same fortunate era.
for better securing our religion laws, and liberty; which the
statute declares to be the ‘birthright of the people of England,’
according to the anclent doctrine of the common law.” Ibid
* % %

“And these (the rights of individuals) may be reduced to
three principal or primary articles; the right of personal secur-
ity, the right of personal liberty, and the right of private prop-
erty, ¥ * * the preservation of these inviolate, may justly be
said to include the preservation of our ecivil immunities in
their largest and most extensive sense.””  [Tbid.

“Nullus liber homo,” says the Great Charter, “aliquo modo
destruatur nasi per legale judictum parium suorum aut per le-
gem terrae.” ¥ * ¥ And it is enacted by the Statute, 5 Edw.
ITT, c. 9, that no man shall be forejudged of Tife or limb contrary
to the Great Charter, and the law of the land.  And again by
Statute 28 Edw. TTI, e. 8, that no man shall be put to death.
without being brought fo answer by due process of law,” * * %

“Next to personal securitv, the law of England regards, as
serts, and preserves, the personal liberty of individuals, * * *
By the Petition of Right, 3 Car. T., it is enacted that no freeman
shall be imprisoned or detained without cause shown to whieh he
may make answer according to law.” Ibid.

[ Note by Editor.—“In the constitutional law both of England
and the United States, he phrases “law of the land” and “dne
process of law” are deemed to have the same signification, and
are emploved interchangeably.”

“Of great importance to the public is the preservation of this
personal liberty. * * * Some have thought that unjnst attacks,
even upon life or property, at the arbitrary will of the magis
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trate, are less dangerous to the Commonwealth than such as are
made upon the personal liberty of the subject. To bereave
a man of life, or by violence to confiscate his estate, without ac-

22

)

cusation or trial, would be so gross and notorious an act of des. !

. 3

potism, as must at once convey the alarm of tyranny througout 3
. ke

the whole kingdom; but confinement of the person by secretly R

burrying him to gaol where his sufferings are unknown or for
gotten, is a less public, a less striking, and therefore, a more dan-

-,
it r e

-

gerous engine of arbifrary government.” i

“The third absolute right, inherent in every Englishman, is ot

that of property, which consists in the free use, enjoyment, and %

disposal of all his acquisitions, without any control or diminu- é%

tion, save only by the laws of the land. * The laws of Eng- ?}
H

land are, therefore, in point of honor and justice extremely

yEs

. .. . . - . bt
watchful in ascertaining and protecting this right.  Upon this i
4 b P
principle the Great Charter has declared that no freeman shall {
» . . . . - )’
be desseized, or divested of his freehold, or of his liberties, or i
) ) » 5
free customs, but by the judement of his peers, or by the law of :
) : Jueg ) !
the land, and by a variety of ancient statutes it is enacted that s
no man’s lands or goods shall be seized into the King’s hands *.;
. " - 154
against the Great Charter, and the law of the land, and that no i
It

man shall be disinherited, nor put out of his franchises of free-
hold, unless he be duly brought to answer, and be forejudged by £

course of law; and if anything be done to the contrary, it shall S
be redressed and holden for none.”  Ibid. fh

“Tn these several articles consist the rights, or us they are fre- 3
quently termed, the liberties of Knglishinen : libertics more gen- t;

erally talked of, than thoroughly understood; and yet highly
necessary to be perfectly known and eonsidercd by every maun of
rank and property, lest his ignorance of the points whereon they
are founded should hurry him into faction and licentionsness on
the one hand, or a pusillanimous indifference and eriminal sub-
mission on the other  And we have seen that these rights consist,
primarily, in the free enjoyment of personal seeurity, of perso-
nal liberty, and of private property.” [Ibid.

3
i
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“Its” (the trial by jury) “establishment, however, and use in
this island, of what date soever it be, though for a time greatly
impaired and shaken by the introduction of the Norman trial by
battle, was always so highly esteemed and valued by the people,
that no conquest, no change of government, could ever prevail to
abolish it. Tn Magna Charta it is more than once insisted on
as the principal bulwark of our libertics, but espeeially by chap-
ter 29, that no frceman shall be hurt in cither his person or
property, ‘wisi per legale judiciuim partum suorwn, aut per le-
gem terra¢’ a privilege which is couched in almost the same
words with that of Emperor Conrad, two hundred years before:
“Nemo beneficium suum perdat, nasi secundum consuetudinem
anlecessorum noslrorum et per judictum parium sworum.” And
it was ever esteemod, in all countries, a privilege of the highest
and most beneficial nature.”  Ibid.

“The trial by jury, or the country, per patriam, is also that
trial by the peers of every Englishman, which as the grand bul-
wark of his liberties is secured to him by the Great Charfer:
‘wullus liber homo capiatur, vel imprisonetur, aut caulet, aut
aliquo modo destruatur nisi per legale judictum parium suori,
vel per legen leviae. ™ /o

“In a former part of these Commentaries we expatiated at
large on the personal liberty of the subject. This was shown to
be a natural inherent right, which could not be surrendered or
forfeited unless by the commission of some greal and atrocious
crime, and which ought not to be abridged in any case withont
the special permission of law. A doctrine coeval with the first
rudiments of the English Constitution and handed down to us
from our Saxon ancestors, notwithstunding all their struggles
with the Danes, and the violence of the Norman conquest: as-
serted afterwards and affirmed by the Congueror himself and his
descendants ; and though sometimes a little impaired by the fe-
rocity of the times, and the occasional despotism of jealous or
usurping prinees, yet established on the firmest basis by the pro-
visions of Magna Charta, and a long suceession of statutes enact-

b
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ed under Edward 111 To assert an absolute exemption from
imprisonment in all cases, is inconsistent with every idea of
law and political society ; and in the end would destroy all civil
liberty, by rendering its protection impossible ; but the glory of
the English law consists in clearly defining the times, the causes,
and the extent, when, wherefore, and to what degree the im-
prisonment of the subjeet may belawful.”  Ibid.

PREFACE
To “Hard Cash,” by Charles Reade, D. C. L.
Boston :
Dana, lstes & Company,

Publishers.

“Hard Cash,” like “The Cloister and the Hearth,” is a mat-
ter-of-fact romance; that is, a fiction built on truths; and these
truths have been gathered by long, severe, systematic labor from
a multitude of volumes, pamphlets, journals, reports, blue-books,
manuscript narratives, letters, and living people, whom I have
sought out, examined, and cross-examined, to get at the truth on
each main topic I have striven to handle.

The mad-house scenes have been pieked out by certain disin-
terested gentlemen who keep private asylums, and periodicals
to puff them; and have been met with bold denials of public
facts and with timid personalities, and a little casy cant about
Sensation® Novelists; but in reality those passages have been
written on the same svstem as the nautical, legal, and other
seenes ; the hest evidenee has been ransacked ; and a large por-
tion of this evidence T shall be happy to show af my house to
any brother writer who is disinterested, and really cares enough

*This slang term is not quite accurate as applied to me. Witl.lout
sensation there can be no interest; but my plan is to mix a liitle
character and a little philosophy with the sensational element.
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for truth and humanity to walk or ride a mile in pursuit of

them.
CHARLES READE.

6 Bolton Row, Mayfair, December 5, 1863.

CORRESPONDENCE ELICITED BY THE FIRST EDI-
TION OF “HARD CASH.”

Privare Asvrums.

To the Editor of the Daily News:

Sir,—When a writer of sensation romances makes a heroine
push a superfluous husband into a well, or set a house on fire,
in order to get rid of disagreeable testimony, we smile over the
highly-seasoned dish, but do not think it necessary to apply the
warning to ourselves, and for the future avoid sitting on the
edge of a draw-well, or having any but fire-proof libraries. But
when we read, as in the novel “Very Hard Cash,” now publish-
ing in “All the Year Round,” that any man may, at any mo-
ment, be consigned to a fate which to o sane man would be worse
than death, and that not by the single act of any of our Lady
Awudleys, or other interesting criminals, but as part of a regular
organized system, in all compliance with the laws of the land—
when we read this a thrill of terror goes through the pubic mind.
If what Mr. Charles Reade says be possible, who is safe? ~Al-
low me, as one thoroughly conversant with the working of the
Jaw of lunacy, to reassure the minds of your readers by inform-
ing them that it is not possible. So many are the checks and
securities with which the legislature has most properly surround-
ed the person of an alleged lunatic; so vigilant, patient, and so
zealous in the discharge of their duties are the Commissioners
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in Lunacy and the officially appointed visitors of the asylums 'ﬁi
that any one (not a sensation writer) imagining that these 72
checks and securities could be evaded, these visitors hoodwinked
in the way the author describes, would himself be a fit subject E
for a commission de lunatico inquirendo. b
So far from commissioners and visitors being put off with 4;'

| any “formula” such as the author quotes, and believ- e

page 3) ing anybody rather than the patient himself, the exact : é?; ¢
| contrary is the fact, and very properly so. In my own i

case, Earl Nelson, Viscount Folkestone, Geeneral Buckley, M. &
P., the Rev. Charles Grove, and Mr. Martin Coats, and in other :
asylums magistrates of equal intelligence and high standing fill b
the office of visitors; and never in any case do they refuse a pri- ;I’ki‘
vate interview to any patient asking it. In these interviews no i
interference of any doctors or attendants, or any “formula’ is ;

possible, and the visitors will listen even to the most incoherent i
1233

ravings if there appears to be the slightest clew to be gathered

from them to any rcal grievance. I say nothing of the terrible EE”
o Y

- . . &

slander cast upon a body of professional men to which I am o

. . S

proud to belong. There is no redress for that. There are cer- .“

e

tain offences with which no court of law can deal; offences
against decency, good taste, and truth, which can be brought
before no tribunal but that of public opinion. I would only
challenge Mr. Reade, in conclusion, if he has the slightest
grounds for any belief in the possibility of the incidents he has
put in print, to state those grounds. ILet him quote his case,

o

ThLY

3

£2

ST Rl ey
I,

and openly and fearlessly declare when and where such atrocities
veeurred. I do not ask for one in all points resembling that
which he has published; but one that furnishes even the slight-
est excuse for such a libellous attack upon those medical men
who, like myself, practice in lunacy.

:
o
5
I am, ete., J. S. BUSIINAN, M. D. 3
3
#
R

Laverstock House Asylum, Salisbury.
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l
page 4 )
)

To the Editor of the Daily Newss
Sir:—My attention is drawn to a letter written to you by J.
S. Bushnan, M. D., to vent a little natural irritation on the
author of “Very Hard Cash,” and lull the public back into the
false security from which that work is caleulated to rouse them.
I pass by his personalities in silence; but when he tells you,
in the round-about style of his tribe, that “Very Hard Cash”
rests on no basis of fact; that sane persons cannot possibly be
incarcerated or detaired under our Lunacy Acts; that the gen-
tlemen who pay an asylum four flying visits a year know all
that passes in it the odd three hundred aud sixty-one days, and
are never outwitted and humbugged on the spot; that no inter-
ference of doctors or attendants between visitor and patient, and
no formulae of cant and deception are possible within the walls
of a mad-house~—this is to play too hard upon the credulity of
the public, and the forgetfulness of the press. I beg to contra-
dict all and every oue of his general statements more courteonsly,
I trust, than he has contradieted me, but quite as seriously and
positively. Dr. Bushnan knows neither the subject he is writing
of, nor the man he is writing at. In matters of lunacy I am not
only a novelist; I am also that humble citizen who, not long ago,
with the aid of the press, protected a sane man who had been
falsely imprisoned in a private lunatic asylum; hindered his re-
capture, showed him his legal remedy, fed, clothed, and kept
him for twelve months with the aid of one true-hearted friend,
during all which time a great functionary, though, paid manv
thousands a year to do what I was doing at my own expensc--
justice—did all he could to defeat justice, and break the poor
suitor’s back and perpetuate his stigma by tyrannieally post-
| poning, and postponing, and postponing, and postpon-
page 5 ) ing his trial to please the defendant. At last this great
| procrastinator retired, and so that worst enemy of jus

Privare AsyLumMs.
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tice, “the postponeent swindle,™ died, and by it's death {rial 5
by Jury rose again from the dead, ceen for an alleged Lunalic. ‘i
Well, sir, no sooner did we ger him before thirteen howest men %
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i the light of day, than this youth—whom the wad doctors had

declaved and still declare insune, whow two honunenles, con- Eft%
missioners in lunacy, had twice visited in the asylum, and con- §
versed with, and done vothing whatever towards his liberation ‘1:
—stood up eight hours in the witness-box, was examined, eross-
exawined, badgered; yer calmy, sellpossessed, and so wanifestly 1
sane that the defendant resigned the contest, and compounded it
the Tuevitable damages, giving us a verdiet, the costs, fifty %
pounds cashy and an anouity of one hnudved pounds a year, EE‘
ALl this, says Dv. Bushuan is impossible, E:;,%
I closely exanuiued this youth as o his fellow-paticats, and, "Es
as he could minutely deseribe the tHustons of the nsane ones, 41
I find it hard to doubt Lis positive statewment that two patients ::%
in that same house were perfectly saue. ik

Of course, the main event 1 have related made some noise;

2

sigeneLeies o
3y P iene:

real and alleged Tunaties heard there was o Quixotic ass in this
island who would, in his unguarded moments, give away justice

at his own expense instead of selling 1t for so many thousands

, a year and not deli,ering the article; and I was inundated with
! letters and petitions, and opened a vein of private veseavch by

which the readers of “1ard Clash™ will protit; adl except Dr. &
l Jushnan, A lady called onme and asked me to get her sister

out of a private asylun, assuving e she was sane, and giving
me proofs. [lacing obscrved thal Lo gel oul of an wsylume you

omust fivst be oul of TF T eudgelled my brains, and split
page 6 ) this prisoncer in half: T drew up a little document

| authorizine a cortain sharp attorney to proceed in law

. it
or equity for her velicls and sent hier sister imto the asvlun (o %:
get it signed by the prisoner. she did =ign 11,4:111(1 thus armed 4

her other self, the attorney, heing outside the asylum, was lis-

tened o, thoueh a deaf car had always been turned to her.

9
23 ,
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After a correspondence, which has served me as a model 1o the
current number of “llaed Cashy™ after, in vain, sugyesting ler
discharge Lo e partios pecuwniarily inlerested e delaining her,
the board actually plucked up courage and discharged her them-
selves. We all saw her often after this, and were hours by her
company.  She was perfeetly sane, as sane as 1 and much
saner than some of the mad doctors ave at this hour, as time will
show.  This case opened another vein of researvel, and my de
teetive staff was swelled by a respectable ex-attendant (female)
who gave we the names of two or thiree sun(e‘h\(li(*s at that tiue
in durance vilest to ber knowledge, Three years afrer the sup
posed date of Alfred Hardie's impossible fnearceration came the
flagrant case of Mallhew vs, Harly, some of whose delicious in-
cidents have been used in ~1ard Cash,” and will be contradict
ed by humbugs, and condemned as fmprobable by gulls; at least
I venture to hope so.  The defendant was one of that innnaculate
class, l()‘(fl'il'i(ﬂiS(‘ some of whom, if I uuderstand Dr. Bushnun
aright, 1s to libel the whole body; and the plaintifl was a dis-
tinguished yvoung scholur i Dublin. Defendant enticed i
into a wad-house, and there lefi him o a common tagged cell;
but to amuse his rrational mind, fent him what?  Peter Par-
fey, or Dr. Littlewit’s conjectures about the imtelleet of Hamlet
Oh, dear! no; “Stack’s Opties,” “Lloyd’s Mechanieal Philos-
ophy,” “DBrinkley’s Astvonomy,” “Cicero de Offieiis,” and
| “Stoek’s Lucian.” /
page 7)) Isnler te official inspector; is appealed Lo, adinids
| his sanily, promises to Liberale him, and wilh Uhal
provise dismisses e maller [romw his official anind, and goes
his wayv contented. This was sworn to afterwards and not con-
tradicted. Then comes Dr. TTarty and urges him to confession
in these memorable words, sworn to, and not conteadicted:
“Your safety will consist in acknowledging von are insane, anid
your sanity will appear by adwitting your insanity.”  Matthew

saw the hook, and declined the bait.  Now there was in this
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asylum a boy called Hoolahau, whose vorng mind had not heen

2
. V el
potsoned, and whose naked eve was as ver undinnmed by the spee- o

‘ . - - 37!
tacles of cant and prejudice. So he saw at a glanee Matthew g‘
was sane, and, not being paid a thousand a vear fo pity nim, i

pitied him,

Hoolahan took a letter o Matihow's college el To that

, {3
letter Matthew pouved out his wrones< and his distress, But sup- 3:2
pose it should be intereepted 7 Murthew provided against this - b
contingeney s he conched hisc letter in Ciceronian Lating humbly s
conceiving that this linguage would puzzle the doctors as much ;%
as the Latin in theiy preseviptions would puzzle Cieero, M.
Hall got the letter, and not being paid 1o proteer alleged Tuna- zg’
ties, took the matter up in carvnest; and <o frightened Dr. Hardy a2y
that he discharged Matthew af onee: and «aid, = Now, don’t vou 3

; 3 . . g
be indueed to hother nie ahont thi< teille; Tin an old man, and ‘g

going to dic almost hnmediately.” On this Matthew took the

alarm, and served a weit on lam without loss of time.  The

Fiotraw iete
Loy

eause cane on, and was urged and defended with eanal forensie

3

iy - . . . ©ars . i

ability.  But evidence decides cases, and the plaintift’s evidenee B

. . .. . . o

was overpowering,  Then the defendant, despairing of a verdiet -g,

hethonght him Tiow Tie mivht Tower the inevitable damages; he ik
3

instrueted his counsel fo veveal that “the voung man who was

ot
TR
BRI

R

I now proseenting him fo deatl was his own illegitimate

page 8) son.”

LAt this revelation, ably aund feelingly mfrodueed by

S

g . . . i«
Connsellor Martly, the sensation was, of conrse, immense, and, ; b
. e,
being in Ireland, a eallery came down just then and the coup i
de theatre was perfeet. Many fears were shed s the publie was 5
. 2
moved ; the plantiff still more so. For it is not offen flat a man, ef3ss
’ . i
who has passed for an orphan all his Tife, ean plant a writ and Sl
g
reap a parent.  “Japhet in Scarch of a Father” shonld have o
wandered about serving writs. The jury either saw that the ot
relationship was frvelevant i a quesfion so hroad and etvie, oy g
35T
- : : . f g
else they were Tathers of another stamp, and disapproved of “if
i
el
ey
tehs]
i
LeH,
141

el R

i




o
AT

§2,

&

et

3
41
&

i

Siiasecsls il ria y DI S v Lelad

p

R AU S

e

»

ES

S35

340

tender parents who disown their offspring for twenty-four years,
and then loek them up for mad, and only elaim kindred in court
to witigate damages.  At_all events they found for Mr. Matthew.
with damages one thousand pounds,

A1l this, savs Dr. Bushnan, was ntterly impossible. Well, the
impossibility in question diseuised itself as fact, and went
through the hollow form of taking place, upon the 11th, 112h,
and 13th December, 1851, and the myth is recorded in the jour-
nals, and the authorized veport by Elrington, jun., and W. P.
Clavr, barrister at Taw, is published in what may be an air bubble,
but looks like a pamphlet by M Glashan, 50 Upper Sackville
street, Dublin.  But T rely mainly on the private cases, which
a large correspondence with strangers, and scarching ingquiry
amongst my acquaintances, have revealed to me; unfortunately
these arve nearly alwavs accompanied with a stipulation of «e-
erecy; so terrible, so ineradieable is the stigma,  “Hall es
Semple” clearly adds its mite of proof that certificates of in-
sanity are still given recklesslvy but to show vou how strong T
am, T do not rely at all on disputable cases Tike Notiidge, Ruck,
and Leeeh; though in the fwo latter of these eases the press lean-
ed strongly against the insanity of the prisoners, and surely the
press is less open to prejudice in this matier than Dr. Bushnan
is, who dates his confident conjectures from a mad-honse. Tt
seems I have related in “TTard Clash” that in one gevlum (nof
Dr. Wycherley’s), when Alfred Tlardy went to complain to a
visitor, a keeper interfered and said, “Take cave, sir, he is dan-
gerons.”

And this T then and there call a formula, one ouf of many.
“Dreamer,” says Dr. Buslinan, “there are no such things as for-
mulae in madhouses; and no inferference between patient and
inspector is possible, for there are none in my asvlum, and there-
fore there can be none in any other.”  Oh, Togie of psychologi-
cals!

Mr. Drummond, in a debate on lunacy, testificd as follows:
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“Now the honorable gentleman had remarked that it was very
casy for persons in these establishwents who had a complaint fo
make fo make i, Was it reallvso?  (Hear, hear) 1o thonglt
otherwise. e could only sav thaty whenever e had visited
an asvlum and went up to a hinatic who had siaied that he had
a ground of complaint, some keeper immediately evineed an un-
uxnal interest in his personal wellave, and cantioned ham, sax-
ing, “Take cave, siv: he i a very dangerons man.’ {(Mear)
The Tength of this letter, which, afier all, hui skims the mat-
fer, arvises out of the importance of the subject. and the nature
of all arenment based on evidenee, T4 takes ot a fow lines to
make many bold assertions, und to challenee My, Reade to prove
them false. Bt the Readian proofs cannot be so eompressed.
“Plhus neqabil Tnopa Tiora s doclor quam conlum docli in
conbuin annis probavering.

T eenclede Ty heogive vou fo find space for the {ollowing ex-
tract {rom a respectable journal T ave many <neh extracts in
my London house: this one is a faiv vepresentative of {he press,
and of its convictions and expressions af the time when if issuned
Toxtract—"1Tove ave fwo enses (Vs Torner and Mre Teeel) :
We have before us the parvticulars of o ihied, but we are nof,
nnfortunafely, in o condition to publish the wames. Suoffiee i
to sav that an unfortnnate conileman who had been suffering
from bodily disorder, which finally affected Tis brain, bt who
was not mad, was ineavcerated in one of those horeid dens which
are called private Tunatic asvhis, and there confined for
months, DBy his own aecommt lie was freated wifh the ereafest
erueliv, strapped down fo o hed with brosd hands of webbing,
and kept there until it was supposed he was dving. The result
we will stafe in the sufferer’s own words: My haek, from Iy
ing in one constrained posture, wis g mass of wleerated and
Joughing sores: v right hand was swollen enormously, and
useless ;. and fwo (ngers of the Teft Tand were pertanenily eon-

tracted, and the joints destroved. L oalso lost several front
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teeth.”  This poor man at fast obrained his libertsy, and applied
to the commissioners for redress. Theiv letter in reply 1s now
before us.  The commissioners werely sav that, althougle they
do not in any degree impuen the integrity of the complainant’s
statements, they are not of the opinion that inquiry would ans-
wer anv gjm(] purpose.  They add, however, that, “in order to
mark their opinion on the subjeet they have granted Mr. ... ...
e a license provisionally for the limited period of
four months only, and that the renewal will depend npon the
condition and management of his establishiment being entirely
satisfactor= in the wmeantime.” (s if any great erimina?
would not nndertake to behave better or move cautiously if, af-
ter detecting him by a mivacle, we were weak enough to bribe
him to more skillful hypoeriey by the promise of impunity.)
Poor consolation this for all the misery the wretched sufferer
had undergone,  Iere then, ave three cases following one upon
the other in rapid succession,  How many remain hehind of
which we know nothing ?
. ] The fact would appear to be thal wnder e isling ar-
page 11) rangements any English man or woman may, williont
[ muceh difficulty. be incarceraled in a privale lunalic
asylum when wot deprived of veason. [f actually deprived of
reason achen first confined, palionts may be velained in duress
when their cure is perfected, and lhey oughl (o he released.
I am, cte., '
TIFE AUTIHHOR OF “VERY HARD CASILY

Magdalen College, Oxford, October 23, 1863,

To this letter I hear Dr. Bushoan has veplied down in lhe
country By this, and by his not sending me a copy, may [
not infer he prefers having it all his own way in the neighbor-
hood of his asylum to encountering me again hefore the nation ?

The extract above quoted is, T believe, from the Times, and
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was accompanied by an adwirable letter of three columns, thus 154
entitled: ¥ i

Luxaric Asvivns axo e Luxaoy Law,

arari

T

(By a Plhysician.)

Fetit

L3 HISIRE

This honest inquivers should vead; and also the newspaper

EIRTRI S STE VAT,

reports of false tprisonment and erueliy, durving the Tast twelve

i
. . HL
vears, and the conteniporancons comments of the press, before f
deetding to overrate my tmaginative powers, and undervate iy )
. . . , . B
sincerity, wid my patient, faborions industrey, B
- Y ; , . iy
I dJanvary, 1870, the editor of the Pall Mall Gazeile drew G
: Y
attention to the tact that several luuaties had died of broken By
. . . . . . E\:Z
ribs in varions asvhums, and that the attendants had furnished gi
no credible solution of rthe mystery, This clicited the following s
letter from the author of “Hard Cash:” ;’
IHow Luxaries” Riss Ger Broxex., 33
£
4

LSt

To the Editor of the Pall Mall Gazelle:

Str—The Pall Mall Gazelle, January 15, deals with an -

| portant question, “the treatment of Tunaties,” and in-

et
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page 12) quires, inler alic, how Santa Nistri came to have his

FAED B
Fa

| Dreastbone and eight vibs fractured at Hamwell; and
bow other patients have died af the same place of similar inju-
ries; and how Willian Wilson came to have twelve ribs broken

the other day at the Laneaster Connfyv Asvlum. The question

SRR,
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is grave; the more =0, that, by every prineiple of statisfies, scorves

of 1ibs must be broken, one or two al o time, and nobody the

52
%
=

357

RELEY

wiser, under a svatenn which rises periodieally to such high fig- : f,:gJ
ures of pulverization, aud =o lets in the faing Tight of an ocea- i
stonal inquest, conducted by eredulity in a very atmosphere of ;
mendacity, T have precise information, applicable o these re- F‘

cent eases, but not dervived from them, and ask Teave to relate

the steps by which the truth came to me, tl’f’
i
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On the 2d of January, 1851, Barnes, a lunatie died at Peck-
Lam TTouse, with un arm and four ribs broken.  The people of
the asylun stuek manfully together, and agreed to know nothing
about ity and justice would have been batlted entively, bae for
Donuelly, an insane patient -he vevealed thar il a keeper,
had broken the man's bones. THI was tried at the Central
Criminal Court, and convieted of wanslaughter on Donnelly s
sole evidenee, the people of the asylum maintaining an obdu-
rate silence to the cud. About 1sds, T thiuk, a linatie patient

died suddenly, with  his breast-bone and cight ribs broken,

which figures please compare with Santa Nistei's. A5 it had

tuken a keeper to break the five bounes of Barves, nobody be-
lieved that aceident had broken the nine boues of hvcl\'(zr; lth;
L ehink, was the vietim’s name; but this tine the people of the
asyvium had it all their own way; they stuck mantully luwllm'
stiled truth, and batiled justice,  (See the Ninth Report of the
Connunissioners in Lamacy, po 25.)  Late i July, 1833, theve
was w ball at Conley ateh. The pruss were invited, uml Came
| back singing the praises of that blessed retreat. What
page 13) order! What gayety I What non-restraint !
| O Jortunatos nimiwm sua si bona norind lunalicos,
Next week or so Owen Swift, one of the patients in that blest
retreat, died of the following injuries: breast-hone and cleven
ribs broken, liver ruptured. Varney, a patient——whose evidenee
reads like that of a very clear-headed gentlentan, b you com-
pare 1t with the doctor’s that follows Hi—-deposed to this etfect
Thursday, at dinuer time, Swife was in good health and spivits,
atid more voluble than Slater, one of the keepers approved.
Slater said, “1old your noise”  Swift babbled on. Slates
threw the poor man down, and dragged him into the pad l(d
voom, which roon then resounded for several minutes with
grcat noise of knocking and bunmping about™ and with t,lu- AHF'
ferer’s eries of agony i1l these ast were choked, and there was

silence,  Swift was not scen again Gill Saturday worning; and
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then, 1n presence of Varnex, he aceused Slater to his face of

St

haviug maltreated Lim, and made hiz words good by dying that

TETEeSTEy)
Tt

night or the very next morning.  This evidence was borne out

&bk FE

by the state of the bady (fractured stevnum, and cleven fractar-

AFadis

od ribs), and not rebutt ud by any direet, or, indeed, rational
testimony,  Yet the aceused was set free.  Dut the press
and the conmtry took this decision il .\ Midlesex mag-
Isivate wrote to the Zimes, August 21, 1860, to remonstrate,
and drew attention to a previous idiotic verdiet in a similar ease.

And whereas the medieal man of the establishment had assisted

FIE

to clear the homicide by his own iguorance of how bones can be

o B RE LT E

{5ié

broken wholesale without proportionate bruises or flesh wounds,
a covrespordent of the Daily Telegraph enlightened his pmi‘(es-
sional ignoranee on that head, and gave the public the only
adequate solution of Owen Swift's death, which had been either
| spoken or written up that day.
page 14) That one adequate \‘()]l\l"l()ll was the trae oue. Daily
Telegraph, August 9, 1862, lmw 1860. Place, 1Tan-
well,  Matthew Geoghegan, a;patwnt, refused to go to bed.
Jones, a keeper, threw him down, and kicked him several times;
then got a stick and beat him; then got a fire-shovel and beat
him; then jumped on his body; then walked up and down his
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body; of which various injuries the man died, not immediately,
but yet so speedily that the ents and bruises were still there to

i

show what had killed him. Bone, a bricklayer, and eve-witness
of the hiomicide, swore to the above faets.  Linch, Bone’s la-

Frroergdts

borer, another eve-witness, swore to the same facts‘. The resi-
dent engineer swore that Bone and Linch were both true men.

Dr. Jephsgon had found the man with bruises, one of which,
on his abdomen, had been caused by the hecl of a boot. Per
contra, a doctor was found to swear as follows: “T swear that T
think he died of pleuro-pneumonia. I swear that I don’t know
whether his external injuries,contributed to hig death.” And up-
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on this, though no pleuro-pnenmonia could be shown in the mu-
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tilated body, thongh Bone and Linch, disinterested switnesses,
deposed to plain facts, and the doctor merely delivered a wild
and improbable conjecture, and then swore fo his own ignorance
on the point in doubt, if doubt there could bej yet this jury,
with their eyes to confirm what tleir cars heard sworn, and their
cars to confirm what their eyes saw written on the mangled
corpse, actually delivered the following verdict:

“Deceased died after receiving certain injuries from external
violence; but whether the death was occasioned by natural
causes, or by such violence, there was not sufficient evidence to
show.”  They then relieved their conseiences in the drollest way.
They turned round on Bone and Linch, and reprimanded thewm
severely for not having interfered to prevent the eruelty, which

| they themselves were shielding in the present and fos-
page 15) tering in the future by as dirvect a lic as cver twelve

| Tionest men delivered.  Suppose the bricklayer and his
man had replied, “Why, look ye, gentlemen; we came into the
madhounse to lay bricks; not to do justice. DBut you eame into
the madhouse to do justice.  We should have lost our bread if
we had interfered ; but you could have afforded to play the men
—and didn’t.” T enclose herewith the evidence of the brick-
lJayers, and the sworn conjectures of the doctor, in re Geoghe-
gan; also the evidence of the doctor, and of the comparatively
clear-headed lunatic tn re Swift.  About this time my researches
into the abuses of private asyla (which abuses are quite distinet
from the subjeet in hand) brought me into eontact with multi-
farious facts, and with a higher elass of evidence than the of-
ficial inquirers permit themselves to hear. They rely too much
on medical attendants and other servants of an asylum, whose
interest it is to veil ugly truths and sprinkle hells with rose-
water. I, on the contrary, examined a number of ex-patients
who had never been too mad to observe, and ex-aftendants, male
and female, who had gone into other lines of life, and could
now afford to reveal the scerets of those dark places. The ex-

RREFTES
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keepers were all agreed in this—that the keepers know how to

break a patient’s bones without bruising the skin; and that the

23

SR

doctors have been duped again and again by them. To put it
in my own words, the bent knees, big bluntish bones, and eloth-
ed, can be applied with terrible foree, yet not leave their mark

upott the skin of the vietim. The refractory patient is thrown
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down and the keeper walks up and down him oun his knees, and

gz

even jumps on his body, knees downwards, until he is complete-
Iy ecowed.  Should a bone or two be broken in this process, it
does not much matter to the keeper; a lunatic complaining of
imternal injury is not listened to.  Ile is a being so full of il-

Insions that nobody believes in any unscen injury he prates

| about, i1
page 16)  In these words, sir, you have the key to the death 19

o
¥

Horer
3

| of Barnes, of Secker, if that was the man’s name, and
of other vietims recorded by the commissioners, of Nistri, and
of Willliamm Wilson, at Lancaster.
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I hope this last jnquiry has not been weakly abandoned. Tt
is a very shocking thing that both brute force and traditional

cunning should be employed against persons of weak under-
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standing, and that they should be so often massacred, so sel-
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dom avenged.  Sewething might be done if the people of Lan-
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-ashive would take the matter seviously.  The first thing they
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should do is to inquire whether the keeper who killed a stunted

imbecile by internal injurics in the Lancaster Asylnum, May,

]
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1863, is still in that asyhou. See Public Opinion, November
19, 1863, The next step is to realize and act upon the two fol-
lowing maxims: '

Tivst, it is the sure sign of a fool to accept an inadegunate so-
Iution of undeniuble facts.

Secondly, to advanee an inadequate solution of faets so indis-
putable as twelve broken ribs is a sign either of guilt or guilty

LR A e S L

connivance. Ilonest men in Lancashire should inquire who
first put forward some stupid, impudent falsehool to account
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for the twelve broken ribs of Wilson.  The first liar was prob-

ably the homicide, or an accomplice. Juse to prove the impor-
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to offer a reward of one hundred pounds to any person or per-

sons who will give such evidence as may lead to the convietion
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of the person or persons who have killed William Wilson by
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kneeling on hin, by walking knees downward upen him, and
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juinping knees downwards npon him. It ix interest that closes
men's wouths in these dark places. We nuse employ the same
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instrument to open them; it is onv only chanee,

I am, siv, yours very faithfully,
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CITARLIES READIL

2 Albert Terrace, Knightsbridge,

;f%
& —
; January 17, 1870.
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