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COPYRIGHT PROTECTION AND STATUTORY 
FORMALITIES. 

Iutrocluctory remarks by Mr. J. F. Bower, President of the 
Music Publishers' Association: 

G E ~ L E M E N :The members of our Association anti the 
members of the trade in general seeking to obtain copyrights 
will remember the great difficulties and the great annoyances 
experienced up to a few years ago. The question of copyright 
and of matters entering into the quest,ion of copyright seemed 
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and delays to such an extent that the obtaining of a copy- 
right was absolutely laborious ; i t  was unsatisfactory in the 
extreme. Due to the continuecl and continuous effort of our 
Association and in  a large measure to the kind offices of the 
Librarian of Congress and the Copyright Office, the two 
were practically separated and made separate and distinct 
institutions. 

The members of the Association and of the trade in gen-
eral will bear n ~ e  out in saying that under the new regime 
and under the new dispensation and order of things the 
obtaining of copyright has been reduced to a comparative 
pleasure, more particularly in the matter of expedition, 
promptness, and thoroughness generally, and I think the 
gentleman x ~ h o  has contributed to that result as much as 
any officer of the Government is the gentleman whom I am 
about to have the pleasure of introducing to you. We have 
made his address and his appearance here in New York on 
this occasion a matter of moment to our organization and 



one which we think will mark a red-letter day in its affairs. 
The gentleman will discuss with you matters and tllings 
pertaining immediately to your own business as they come 
under his direction in Washington. He will also be open 
to the answering of any legitimate ancl proper questions 
along the line of his work. Questions mhidl have no bear- 
ing on the case or are merely idle questions will not be dis- 
cussed. After the gentleman has completed his address any 
one member at a time will be permitted to ask a question, 
which will be answered. This will not be an argumentative 
or long-winded a&ir, ancl there will be no sparring or cross- 
questioning. The gentleman will make his meaning clear 
to you, and I hope you will make your questions equally 
clear and explicit to him, and I am satisfied that if you do 
so you will receive ample satisfaction in the clearing up of 
any doubts or misunderstandings concerning matters relat- 
ing to copyright and copyright legislation which he may be 
able to offer you. 

I have the pleasure of introducing to you Mr. Tllorvald 
Solberg. 

Mr. Solberg was received with applause, and proceeded 
to say : 

G E X T L E ~ N: I felt, somewhat embarrassecl appearing here 
at all, and my embarrassment has been increasecl by thc 
speech of your President. I am afraid that at the conclu- 
sion of my address I shall seem to have rather la~nely car-
ried out the programme he has mapped out; but I shall at 
least endeavor in the remarks I shall make to give them a 
proper bearing, and what I want to bring to your notice par- 
ticularly are matters which are every-day matters of business 
at Washington, because their rightful understanding ccr-
tainly has to do with what you can secure in the may of 
copyright protection, a protection which shall be valid and 
useful and not merely a protection mllich may seem such. 
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deavored to arouse interest in the necessity for copyright 
legjslation by correspondence, but traveled from one State 
capital to another to urge it. He also went to Washington 
to bring the matter to the attention of the Federal Legis- 
lature, the immediate result being the passage of a Resolu- 
tion by the Colonial Congress on May 27,1783, recommend- 
ing (( the several States to secure to the authors or publishers 
of new books the copyright of such books," for a term of 
not less than fourteen years, with a renewal term of fourteen 
years more. Following this recornmenclation, the remain- 
ing thirteen original States (except Delaware) passed such 
laws-New Jersey, New Hampshire, and Rhode Island in 
1783, Pennsylvania and South Carolina in  1784, Virginia 
and North Carolina in 1785, and Georgia and New York in 
1786." 

The following year, 1787, the Federal Constitution was 
adopted, and in the eighth section of its first article power 
is given to Congress: "To promot,e the progress of science 
and useful arts by securing, for limited times, to authors 
and inventors, the exclusive right to their respective writ- 
ings and discoveries." Thereupon followed the first Federal 
copyright act of May 31, 1790. Its provisions were confined 
to books and maps, and the t,errn of prot,ection was exactly 
tliat recommended by the Congressional resolution of 1782, 
namely, fourteen years, with a renewal for fourteen years 
more. The next act, of April 29, 1802, exteudecl copyright 
protect,ion to prints, while an act of February 15,1819, gave 
t,o circuit courts original juriscliction in copyright causes, 
wit,h a writ of error or appeal to the Supreme Court of the 

*The exact dates of those acts are: New Jersey, May 27, 1783; New 
Hampshire, Nov. 7, 1783 ; Hhode Island, December session, 1783; Penn- 
sylvania, Mar. 15, 17%; South Carolina, Mar. 26, 1784; Virginia, Octo- 
ber session, 1785 ; North Carolina, Nov. 19, 1785; Georgia, Feb. 3, 1786; 
New York, Apr. 29, 1786. 



United States. I n  1831 * came the first general rerision of 
the copyright laws, when musical compositions were added 
to the articles protected, while the period of protection was 
increased to a first term of twenty-eight years and a renewal 
tern1 of fourteen years. 

Provision for the assignment of copyrights was made on 
June 30,1834, while the act of August 18, 1856, extended 
protection to dramatic compositions. The appeal of copy- 
right causes to the Supreme Court of the United States was 
reenacted on February 18, lSG1, and photographs were in-
clucled in the protection accorded, by the law of March 3, 
1865. The second general revision of the copyright laws, 
the work of the commissioners appointed to revise the entire 
statute law, was embodied in the act of July S, 18'70, and that 
act is the foundation of our present copyright law. By this 
act copyright protection was extended to chron~os, and to 
original works of art-paintings, clrawings, and statuary. 
By its provisions, also, the registration of copyrighted nrti- 
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protected; that chromos and lithographs must be made in 
the United States, and protected photographs be printed from 
negatives made in the United States. This act also prouicled 
for the printing of the meekly Catalogue of Title Entries. 

-m 
Of legislation subsequent to 1891, an act of March 3,1893, 

modifies in some cases the result of non-delivery of copies; a 
paragraph in the public-clocuments act of January 12,1895, 
provides that no Government publication shall be copy 
righted; the act of March 2, 1895, relates to damages to be 
recovered in case of infringement of a newspaper or periocli- 
cal; the act of January 6, 1897, increases the penalty for 
unlawful performance or representation of plays, making it 
(if wilful and for profit) a misdemeanor punishable by im- 
prisonment not exceeding one year; while the act of March 
3, 1897, strengthens the penalty for printing a false notice 
of copyright, a fine of one hundred dollars being recoverable 
for this offense, one-half to go to the person who shall sue, 
and one-half to theuse of the United States. By a paragraph 
of the appropriation act of February 19,1897, the office of 
Register of Copyrights was created, and that official was 
charged with the performance of all the duties relating to 
copyrights, under the direction and supervision of the Li- 
brarian of Congress. 

STATUTORY FORR 

This brief sumimry includes al' 
copyright laws, but I wish to bring 
more in detail the various enactm 
formalities, and to indicate as deal 
opment of the three acts which 
precedent to obtaining valid copy 
tion of title ; (2) The deposit of cop 
the notice of copyright. 

So far as the requirement of regi; 
legislation of the original States dif 



m~pshire, and RBode Island 
3gistration of title. The acts 
hrolina (1'784) required regis- 

obtaining copyright protec- 
punishment for unauthorized 
ranee. The exact provisions 
ly, but are substantially the 
reading in part as follows : 

IS may, through ignorance, 
3s some provision be made 
such book, as is intended by . , . , , -



seven States enacting renewal terms (Connecticut, Maryland, 
New Jersey, Pennsylvania, South Carolina, Georgia, and 
New York), the laws of none of these States required a 
second registration of title because of the renewal term. 

Coming now to the provisions of the Federal laws as to 
registration, we find that the law of 1790 enacted that "no 
person shall be entitlecl to the benefit of the act " * * 
unless he shall before publication deposit a printed copy of 
the title in the clerk's office of the district court in the dis- 
trict where the author or proprietor shall reside." The first 
act of general revision of 1831 reenacted this requirement 
without clmnge; the act of July 8, IS'iO, made no alteration 
except to require the deposit of title to be made in the 
Library of Congress, and this provision was repeated in 
title 60, chapter 3, of tllc Revised Statutes, while the act of 
March 3, 1891, only added the stipulation that the deposit 
of title should take place before publication in this or any 
foreign country. This remains the law in force today, 
making i t  a condition precedent to obtaining copyright 
protection that the title be deposited for record before any 
publication of the mork. 

11. DEPOSITOF Corms. 

Coming now to the seconcl prerequisite to copyright pro- 
. ?tection, the deposit of copies, and going back to the begin- 

ning of United States legislation in this matter, we fincl that 
only one of the original States required deposit of copies, 
Rfassachusetts legislating in the act of March I f ,  1'783, as 
follows: "Prorided, always, That every author of such book, 
treatise, or other literary mork shall, in order to his holding 
such sole property in them, present tvo printed copies of 
each and every of them to the library of the University of 
Cmbriclge, for the use of the said university;" and the 



act further provided that in order to recover the legal for- 
feiture for unauthorized republication a receipt for the de- 
posit of the book from the Librarian of the University was 
to be produced in open court. 

Federal legislation in  regard to deposit of copies is consid- 
erable and varied. The act of 1790 required the delivery 
of "a copy" to the Secretary of State, and this deposit could 
be made at any time within six months after publication. 
This last fact a i d  the wording of the law go to shorn that 
the deposit of the copy was not intencled to be a prerequisite 
to copyright protection. The act of April 29, 1802, which 
extended copyright protection to prints, provided for the per- 
fonnance, in the case of engravings, of all the " requisites " 
directed in sections 3 and 4 of the act of 1790, namely, regis- 
tration of title and deposit of copies. The first act of revision, 
of February, 3, 1831, reenacted the requirement of a deposit 
of one copy, but changed the place of deposit from the office 
of the Secretary of Statebf the United States to the office of 
the clerk of the District Court of the District in which the 
author resided, and reduced the time within which deposit 
could be made from six to three months after publication. 
The requirement of deposit still remained, however, merely 
directory, and was not a condition precedent to copyright 
protection. 

On August 10, 1846, was passed the act establishing the 
Smithsonian Institution ; and by its tenth section it was 
provided that of every article for which a. copyright should 
be secured there sllould be delivered one copy, within three 
months from publication, to the librarian of the Smithsonian 
Institution, and one copy to the librarian of the " Congress 
Library, for the use of said libraries ;" and on March 3, 
1855, it was provided that these copies might be sent through 
the mails free of postage. By the act of 1831 it was re- 
quired that all copyright deposits should be forwarded by 
the clerks of the District Courts to the Secretary of State 
of the United States at  least once each year to be pre- 



served ; and the act of February 5, 1859, providing for the 
keeping and distributing of all public documents, 'ordered 
the transference of this accumulation of copyright deposits 
from the Department of State to the Department of the 
Interior, the latter department being substituted for the 
Department of State as the depository of copyright publica- 
tions and charged with all the duties connected with the 
same, and with all matters pertaining to copyright, in the 
saine manner and to the saine extent that the Department 
of State had been formerly charged. This accumulation of 
material was finally transferred by the act of July 8, 1870, 
to the Library of Congress, and is now preserved in the 
Copyright Office. 

Meantime, by a copyright amendatory act of March 3, 
1865, it was provided that " a  printed copy of every book, 
pamphlet, map, chart, musical composition, print, engrav- 
ing, or photograph for which a copyright shall be secured " 
should be transmitted "within one month of the date of 
publication, to the Library of Congress at Washington, for 
the use of said library." I t  mas further enacted that in case 
of neglect to deliver as the act required, i t  slioulcl be the 
duty of the Librarian of Congress to make a demand in 
writing " at  any time within twelve months after publica- 
tion ; and in default of delivery within one month after the 
demand shall have been made, the right of exclusive pub- 
lication secured under the acts of Congress respecting copy- 
right shall be forfeited." Two years later (Februnr- 18, 
1867) it was deemed desirable to add a penalty of ttventy- 
live clollars, to be collected by the Librarian of Congress in 
the name of the United States, in the case of failure to 
make the required deposit within one month after publica- 
tion. This penalty of twenty-five dollars for failure to make 
deposit is still in force. 

The second act of general revision of July 8, 1870, pro-
vided for the deposit of copies in the Library of Congress, 
changed the number from one to two copies of each copy- 
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The act of 1831, while dropping the requirement of print- 
~g the certificate of registration in the newspapers, explic- 
,ly required as a condition precedent to copyright protection 
me publication of a statutory notice of copyright upon each 
opy of every copyright production. The general act of re- 
ision of 1870 favorably modified the requirement of notice 
y changing the wording to read "that no person sllall 
laintain an action for the infringement of his copyright 
nless he shall give notice thereof" by inserting the statu- 
)ry form of notice. Curiously enough, this law reve~ted, 
fter a lapse of nearly forty years, to the antiquated require- 
lent of a newspaper publication of the record of registration 
f title in the case of renewal, and this stipulation is still in 
me .  The provision as to notice was adopted unchanged 
y title 60, chapter 3, of the Revised Statutes, and was only 
hanged in the amendatory act of June lS, 1574, by the ad- 
ition of an alternative form of the notice, shortened and 
implified. 

SUMMARY OF STATUTORY PROVISIONS. 

Sunnmarizing these various statutory provisions which 
ave become conditions precedent to obtaining copyright 
rotection, we find, so far as the registration of title is con- 
erned, that seven of the original thirteen States required 
uch registration as a condition to obtaining protection, but 
lade no stipulation as to when registration should take 
lace, and did not require it in  regard to the renewal term. 
pederal legislation, however, required such registration of 
itle before publication as a prerequisite to protection, and 
hat requirement has been ever since maintained. 

Only one of the original States (Massachusetts) required 
ny deposit of copies, while the early Federal laws required 
nly the deposit of one copy to identify the article upon 
vhich copyright was claimed, a.nd allowed six months from 
mblication in which to make it. By the act of 1831 the six 



months was reduced to three, and fifteen years later two 
additional copies were required, one for the Smithsoninn 
Institution and another for the Library of Congress. In 
1865 the three nlonths during which copies could be deposited 
were cut down to one, and if deposit was not made within 
twelve months after publication and after demand for it from 
the Librarian of Congress within one month, the copyright 
was thereby forfeited-the first intrusion of the idea that 
copyright protection should be made to depend upon the 
deposit of copies. By the act of 1870 the time of grace n.as 
cut down from one month to ten days, and by the act of 
1891 no grace at all was allowed, deposit being required on 
or before the day of publication, and it was frankly made a 
condition precedent to protection. 

Only one of the original States required notice of copy- 
right to be placed upon the book. Tlle first Federal law re- 
quired no notice, but publication in the nempapers; then 
both publication and notice mere required, until the act of 
1831, while dropping publication, made the printing of the 
notice upon each article a prerequisite to copyright protec- 
tion. Finally, the present law requires notice not as a con- 
dition precedent to protection, but in order to maintain an 
action for infringement. 

I t  is not my purpose to take up the various decisions of 
the courts in relation to these statutory formalities, but I do 
wish to emphasize the fact that the courts have almost in- 
variably construed the stipulations as to registration and 
deposit of copies with great strictness, as also sometimes the 
requirement of printing the noticd of copyright. *4 striking 
illu~tration of this are the decisions of the Supreme Court of 
the United States, handed don-11 as recently as the 1st clay 
of this month, in the cases brought in relation to Oliver 
Wendell Holmes' "Professor at the Breakfast Table" and 
Mrs. Stowe's " Minister's Wooing." I have purposely dwelt 
at such length upon these statutory formalities in order to 
make clear their genesis and their intimate relation to copy- 
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secured under the law ought to be, and then insist upon 
proceeding accordingly while ignoring the actual provisions 
of the law and what may actually be done under them. 

Many examples might be given of questions which arise 
in relation to copyright in music, but I will only ask your 
consideration of a few, concerning which misunderstanding 
exists such as affect the applications presented to the Copy- 
right Office. The matters to which I wish to direct your 
attention are, the title to be filed, the date of the registration, 
the form of the copyright notice, and who is entitled to copy- 
right. 

THE TITLE T O  BE FILED. 

The law requires as the first step preliminary to securing 
c o ~ v r i ~ h tthat a title shall be filed. The exact ~rovision of 
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Of more serious import may be the form and style of the 
title filed for record. In relation to no other class of copy- 
right subjects do so many questions arise as to title as in the 
case of music. Music publishers seem to be only beginning 
to favor the idea of a distinctive title page for each musical 

Iconiposition or each edition of it. The method is still very lr 

prevalent of printing on the cover or front page, in lieu of a 
distinctive title, R list of pieces, either all by the same coin- 

I ,  

poser or pieces of a similar class of music, a group of pieces, 
the particular one within the cover being identified by un- 
derscoring some descriptive indication. I n  other cases, in- 
stead of a cover title distinctly indicating the composition, 
there is something devised more for the purpose of attracting 
attention tllan of f w n i ~ h i n g  information. But the purpose I 
in filing the title, nnclcr the Inw in force, is to identif?l the 
article designated. Care, therefore, should be taken that the '.title filed should be such that when recorded it really does 
identify the published music. Moreover, the music entries 
require to be indexed, and by law must be included in the 
weekly Catalogue of Title Entries. Each year now aclcls to 
the entries for musical conipositions upward of twenty thou- 
sand titles and makes it proportionately more necessary that 
each title shoulcl be in some way differentiated from the 
others. 

Another matter apparently not understood is that it is oldy 
the title filed which can go on record, and only that which is 
included in the title which can be recorded. Applications 
are constantly recei~ed containing statements additional to 
the wording of the title, apparently with the desire that they 
be recorded as part of the title. For example, the application 
form transmitting the title n-ill say, "For band " or " For or- 
chestra," or " For piano," etc. I t  is to be supposed that the 
applicant attaches value to such statement, presumably cle- 
siring the fact stated brought out when recording the title ; 
but if so, a title or title page should be sent for registration 
which contains exactly what it is desired to have appear on 





date the copyright entry upon a corresponding date. The 
law is quite explicit as tto the date to be given of record for 
the receipt of the title. I t  provides in section 4957 of the 
Revised Statutes the exact wording of the record book into 
which the title is to be copied. This record, as provided 
by law, is an acknowledgment of the clate of receipt of 
the title. I t  reads in part : " Library of Congress, to wit : 
Be it remembered that on the -day of -, A. B. hath 
deposited in this office the title of a book," etc. As the cor- 
rectness of this record may at any time be required to be 
acknowledged under seal and signature, it should be a state- 
ment of fact ; and it is so made a statement of exact fact-. 
The date of receipt at the Library of Congress is taken as 
the date of receipt in the Copyright Office, and such date of 
receipt is immediately stamped upon the title received. 
Hence requests to date titles received upon one day back to 
any stated anterior date cannot be acquiesced in. 

The complications arising from endeavors to obtain in- 
ternational protection have led to a feeling of the necessity or 
desirability of obtaining simultaneous registration at Wash- 
ington and London, and to requests that a title received on 
one date shall be held and entered on another subsequent 
date. This has been acquiesced in by the office upon special 
request, but with disclailner of responsibility for the result, 
on the understanding (a sort of legal fiction) that such title 
is received by the Register of Copyrights, in the first instance, 
in his private capacity as the agent of the applicant, as it 
were, and that upon the date indicated he takes over the #' 
title in his oficial capacity as filed upon that day. But ex- 
perience has very clearly demonstrated the undesirability 1this course, and endeavor is made to induce a discontinuance ~ of requests for such subsequent dating. Not infrequently ,
have the dates requested proved to bc dies n o l ~in the law- I 

Sundays or holidays. A date will be indicated, and then 
often followed by a telegram either withdrawing it until 
future advice is supplied or substituting another date, and 





entry, in the statutory notice of copyright. This is not a 
safe proceeding in view of the decision of the court in the 
case of Baker us. Taglor.* I t  mas held in that case that the 
entry of title h a ~ i n g  been made in 1846 and the year date in 
the notice being printed 1847,the copyright was invaliclated. 

I t  ~vould seem so obrious that the name of the claimant 
of copyright printed in the notice should be that of the per- 
son in whose name as author or proprietor the title has been 
recorded, that it would appear unnecessary to remark upon 
it, but the experience of the Copyright Office shovs that 
much greater caution should be exercised in regard to this 
matter. A not uncommon misunderstanding is that in the 
case of an assignment of copyright the name of the assignee 
can be substituted in the copyright notice for that of tbe 
original claimant in whose name registration of title was 
made. But the mere transference of the copyright secured 
by previous compliance with the statutory requirements 
neither justifies reentry of the title page nor the omission of 
the original copyrigl~t notice. The assignee's title to the 
copyright propertjr depends upon the validity of the original 
title; hence the notice justified by the proceedings first taken 
to secure copyright should be retained ait,hout change either 
in the name of the claimant or date of entry. There is no 
special provision of the law as to notice in cases of assign- 
ment, but as there is nothing in the law to forbid it, it  would 
seem permissible, if desired, to print, in addition to the 
original notice, a statement of assignment. 

WHO IS ENTITLED TO COPYRIGHT. 

I t  is provided in section 4952 of the Revised St,atut,es t,hat 
t,he author or proprietor of any book or other copyright art.i- 
cle and t,he executors, administrators, or assigns of any such 
person shall have the sole liberty of printing, etc. The use 
of the word "proprietor " in this section has led to the erro- 

* Decided in 1848 ( 2  Blntchford's Reports, p. 82). 
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that the transference may be effective for the second term, 
even though he should have died before the date of the be- 
ginning of that term, is a question upon mhicll authorities 
diffei. The language of the statute would seem to give to 
the author an inchoate right which reverts to his witlow or 
children, shoulcl he hare  married and have died before the 
expiration of the first tern1 of the copyright. This contingent 
interest the author may undoubtedly assign ; and if he is 
living during the six months' term mhen action to secure 
the renewal right must be taken, the author presumably is 
then under obligation to the assignee to take such steps to 
comply with the statutory formalities as will make the right 
good. But if the author is dead, the contingent privilege 
vests in his widow or child or children, who may or may not 
be bouncl by the author's agreement as regards the second 
term. Should neither author, widow, or children be surviv-4 
ing at the expiration of the first term, a nice question arises 
as between the rights of the assignee and those of the public. 
I know of no decisions of the courts touching upon or decid- 
ing this point. 

REVISION OF THE COPYRIGHT LAWS. 

I t  is adrnittecl that our copyright laws need revision. How 
best to secure the necessary careful and adequate consider- 
ation, not only of the defects and limitations of the present 
statntes, but of such changes as may be desirable, is perhaps 
a question. The time woulcl seem to have arrived, however, 
for dealing with the subject as a whole, not attempting fur- 
ther piecemeal alteration, such as is commonly though often 
questionably called " amendment" of the la~vs. The end 
in view should be to insure, in place of the contradictory 
and inadequate acts now in force, the substitution of one con- 
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sistent statute, simple in its phraseology and broad and lib- 
eral in its principles. Of necessity, in this complex age, 
many interests are affected by copyright legislation. The 
aim should be, then, that all these diverse interests be fairly 
dealt with, and that full justice be secured to the entire fra- 
ternity of literary and artistic producers. In  my official 
reports I have suggested that this delicate and difficult task 
of preparing a codified text of the copyright laws should be 
intrusted to a commission representing all the various 
interests concerned and competent to frame an adequate 
measure. 

Mr. Solherg answered numerous questions propounded by 
various gentlemen in the audience and was loudly applauded 
and heartily congratulated at the close of his address by 
those present, who gave him an informal reception. 












