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~ TO HIS EXCELLENCY GENERAL, 

THE HON'BLE SIR HENRY FANE, G. d . B. 

l5e. l5e. lie. 

COMMANDER IN CHIEF IN INDIA. 

HON'BLE SIR, 

I have the honor, with your Excellency's permis
sion, to dedicate to you a. work which embraces the 
opinions of the seyeral writers on Military Law, all 
the yarious points which arise previous to, nnd dur
ing a trial by) court-martial. 

2. My object, on the present occasion, is to trace 
the original authority for any opinion, and the length 
of time during which such opinion has been adopted. 
Where the writer gives the official opinion of the 
Judge Advocate General of the British Army, or of 
any legal authority, there is an undoubted weight 
due to it: while, where the writer does not bear art 
official character, though he may correctly quote th~_ 
practice of his own time, there is less weight to.om_ 
given to his opinion. 

3. The Precedents quoted by me in Ch~'dates at 
of this little work, and in pages 217 to 2~ 
last work, (1836,) contain points of pr3l' 
appear to have been confirmed by thf" 
manders-in-Chief in India, during t\!· 214. 

h· h . d h R ds ,...;ommiuioD.".... member. 
to W lC perlO t e 	 ecor II ;nncip/ef of tbe I.w .1 found 

J. A. G. of the Bengal Army ~ Report.."-Edinb. Jlt".• July. 

trials as 	may have been 1 of the Court. (PrKedent.) ia to be 
.oI.D. and to lave the time (If tb, Judg", 



i. Dedication. 

October, 1836, to which period my research bas been 
made. Were a similar collection made in the offices 
of the J. A. G. of the Madras and Bombay armies, 
some other useful information would perhaps be 
obtained. 

4. At some future period, were 8 Military Law 
Commission, composed of officers of the three presi
dencies, appointed to select and frame rules for the 
guidance of courts-martial, uniformity of practice 
would be introduced into the mode of conducting the 
judicial duties of the army. The Precedents selected, 
to be tested by the legal authorities in India. 

5. It woulu be worth while to transmit the result 
of the labors of the proposed Military Law Commis
sion to the authorities at home, with a view to the 
appointment of a Special Commission in England, 
composed of Military, Marine and Naval Officers, in 
conjunction with Counselor Barristers of talent; and, 
finally, to be submitted to Parliament: with the view 
to the passing rules for the guidance of all courts· 
martial, &c., for the Royal army, the Marines and 
Navy, and the armies of the Honorable the East 

"1fndia Company. 
6. In the year 1823, (G. O. C. C. 9th June,) the 

" mr.-in-Chief (Lt. Gl. Sir C. Colville), under the 
~tion of the Govt. of Bombay, published rules for 

uduct of general courts.martial, which are 
' odied in Section XX. of the Code of Mili

l'iltions of the Bombay army. They are 
lonel V. Kennedy's last work (1832), at 

"15, in 86 articles. Many are very 
,brace all the points required to 

CALCUTTA, ~~ ~hey provide for the minor, 
palNT&li A.'t 'fUll ••""T MIIIIDN I 

I 



• Dedkatiofl. 

7. The Courts of Law at home and the Supreme 
Courts in India, &c., have regular rules for their con
duct, and it would seem to be an anomaly tbat the 
army should not have their Code, while the first 
Mutiny Act and Articles of 'War, date from the year 
16891 In July, 1833, (1) a Law Commission affive 
eminent barristers (2) was appointed in England, to 
digest into one statute all the enactments concerning 
crimes, their trial and punishment. Their first Re
port, in June, 1834, gives an opinion that" it would 
be expedient to reduce the written and 1t1uoritten (3) 
Criminal Law into one Digest," and states "the 
materials from which the Digest is to be made, viz., 
the decisions of the Courts dispersed through the 
printed and MS. Reports, and the' different text 
writers of authority." 

8. It continues by observing that-" of the text 
writers, many are referred to which are ancient, and 
not in general use even with the profession, and 
almost inaccessible to the public, &c., which become 
for the most part obsolete, from the changet made 
in the Law ; while the works of modem text writers, 
though some are of good repute, must be very cau
tiously relied on as authentic evidence of the com
mon law." 

9. The following table will exhibit the dates at 
which the Military Law writers wrote. 

(1) Edinburgh Revie". No. lSi, July, 1887, p:21~. 
(i) Mr. AmOl,President ofthe Jndian Law Commiuion, ."uamember. 
(3) "By the unwritteniallP, ia meant the principIN of tbe Ilw .. found 

by tbe Judges in the text boob Ind Reporb."-Edinb. RttJ., July. 
1836, p. 216. So that the practice of the Courts (Precedent.) it to be 
made unifonn_to render it certain, and lo lave the time of the JUdgN, 
and all concerned, &~ • 

I 
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N08. 	 Fi"t. LJlt. There are be-
I. Sumun, ... ... ......... 17tH 1784 'd B 'I 

2. Delaronl, ........... . .. , 1805 1805 Sl es ruce s 0
3. Adye (naval), ....."., 1783 1810 stitutes, William. 
4. Mily. Law of England. 1810 1810 son's arrange
5. 	McArthur, Naval and 

Mily. .... ... .... ... ... 1792 1813 ments, Symes, &c. 
6. Tytler, Jamet. ......... 1799 1814 
 quoted by the
7. McN~11teD, ...........• 1825 1828 

8. Kennedy, ...... ,.. ... ... 1824 1832 writers; whose 
9. Simmon9, ... ............ 1830 1835 
 works arc scarce,

10. 	Hough, ............ ..•... 1821 1836 
Eleven volume~. (McArthur, 2 Tob.) ifprocurable. Sir 

C. Morgan, and C. Gould, (J. A. G. 50 years) are 
quoted by me. 

My object, therefore, in my first chapter, has been 
to give the essence of the above eleven volumes; 
as no officer can have aU the above works. and at 
the same time to show the various and discordant 
opinions, and to prevent officers quoting ITom memo
ry, or ITom the old, instead of the new, editions; by 
which much discussion may be avoided; and, lastly, 
to prove the necessity of having one work only, 

1 

10. I do not presume to select any particular 
rule or mode of conducting the military judicial 
duties; but I have for 23 years labored hard to col
lect matter, so that out of the chaos. the good may 
be chosen; and that the minds of young officers, in 
particular, may not be ' perplexed by the various 
writers, I have proposed rules based on the opini
ons of Sir C. Morgan, Sir C. Gould, J. A. G., and 
others; but these rules are given merely to show how 
easily they may be framed. 

11. I will instance a variance in the opinions of 
two Comrs.-in-Chief in India. In the case of Dr. 
Pears, (4) the Marquis of Hastings, decided that an 

(4) C. O. C. C. June, 1817. 
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equality of votes was equivalent to an acquittal; in 
the case of Private Neale, H. M.'s 44th Foot, (5) Sir 
E. Paget, decided that the President should have a 
double, or casting, vote; and declared it to have been 
the custom in the army under His Grace the Duke 
of Wellington: Sir C. Morgan, J . A. G. stated that 
it was not the practice at the Horse Guards (6). 
The J . A. G. of 1817, was not in India in Aug. 1824. 

12. It will afford me much satisfaction if my 
labors should, eventually, lead to the framing of a 
code, which shall be applicable to the service at 
large: and if this little book meets with the appro
bation of your Excellency, it will afford me high 
gratification. 

I have the honor to be, 
Hon'ble Sir, 

Your obliged faithful servant, 
W. HOUGH, Major. 

(5) G. O. C. C. 2Srd Aug. 16240. 
(6) Note. to Ty\ler, (161"',) pagea 13.5 alld 311. 
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 .. 

3 
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 13, 3 
 S,• SPOIt, or guud, lea¥ing or ileeping on, ...... 3 
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 6 
 S•1
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 8 6 

N. B. I would rtcommend that II trial , hould be made or sentencing 
IOldiera to ItM1e on boa rd. of Illip and. Wludf to _rk .. instead or being tran§.. 
ported, or othenrillll punished. It deserve. the conaideratioo of Par. 
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CHRONOLOGICAL EXPOSITION 
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MILITARY LAW. 


CHAPrER I. 

COURT OF INQUIRY. 

1. Courts of Inquiry are held for various objects, but, as 
observed by all the writers on Military Law, there i8 no 
specific enactment for holding such courts. They are held 
under a warrant, or an -order issued. They usually consist 
of three officers(l). At a naval court of inquiry held at Spit 
h('ad, in J791, there were six officers(2). At the court of 
inquiry, held 14th November, ]808, to inquire into the 
H Armistice and Convention of Ciutra," there were seven 
general offiters (3). 

2. As to whether the court shall be au open or dosed 
one, must depend upon the nature of the inquiry. At the 
court held on the Cintra-Com'cntion, on the third day, it is 
recorded that the guard being withdrawn, strangers were C< 

allo\ved to enter." The two previous days were occupif'd by 
the CQurt with closed doors. But at a special court held lit 
Meerut, in 1815, the court was a closed court throughout 

(I) Tytler, p. 399, the 'V.rrant (or one in 175T. 
(2) 
(3) 

Del.(onl,)'. .53. 
See Proctt!dinga pubHthed by Stockdale, LondoD, 18a., 

o 



2 C(JUrt 0/ Inquiry. 

the proceedings(4). Colonel Kennedy(5) states H it is most 
usual in cases of complaints, to allow the conrt to be nn 
open Olle, aod to admit, at least, the complainant and party 
accused, with theil' friends." 

3. Nor can there be any objection to allow the friends of 
both parties to be present j for, a!I the defendant may prove 
(since witnesses on both sides may be examined), that there 
is no ground for a trial; the presence of a friend may be 
useful, by inducing the accused to afford explanation. 

4. In fl. M.'s Service a court-martial is seldom ordered 
without n prc\'iolls court of inquiry beiug held. I wish such 
was the practice ill the Honorable Company's Service. 

5. No military law writer objects to the accused being 
present, but sc"eral complain of the impropriety of examin
iug the acclIscd(G). The accused cannot refuse to attend if 
ordered. though he call decline to answer any questiolls(i) . 

6. 'I'yller in a note to his work(S) sbtes that , . a meeting 
of this kind, however, although they may collect material 
information, from apparent or knowll facts, or written evi
dence of which they may be possessed, are lIot authorised to 
examine witnesses, or record their declarations." 

7 . It is singularT),t1er should havc advanced such a doc
trine, when he states (9) that" the power of appointing a 
court of inquiry is included in the right of assem bling 
General Courts Martial; for the latter implying the right of 
judging whether such a measure mayor may not be e.xpedi
ent, :of course pre-supposes the former, as being the best 
means of regulating that judgment!' The words of the 
warrant to thc J. A . G. (10)_« and tile said general officers 

(4.) To inquire into the conduct of sollie troope at Kalunga. 
(5) l'llge 200. 

(6) Deillfons, 11.052. Military Law of EIlGlnrul, p.o53. MC/\rtbur, 
i. 11 3. T ytler, ]1. SUo 

(7) As remarked by fl. M. in the case of Ai8ifltant Surgeoll Walsb, 
G. O. H. G. Std J uly, 1809. 

(8) Page SI2. 
(O) 1)II~e SH. 

e10) Page 400, (in the year 17057.) 
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a.re hereby directed to cause you to summon such persons, 
(whether the Generals or other officers employed on the ex
pedition, or others), as are necessary to give information 
touching the said matters, or 1111 shaU be desired by those 
who were employed on the expedition/'-provc that, if the 
crOWlI, or any commanding officer, has the authority to or
der a court of inquiry, there cxilits the right to direct the 
examinAtion of witnesses j both 011 the part of the prosccu~ 
tion and on the defelice, if the accused desire it. The above 
warrant also directed " and to report a state thereof, as it 
lihall appear to them, together with their opinio1l thereon." 

8. ]n the calie of the court of inquiry held in li57, nei
ther the witnesses nor the members of the court were order
ed to be sworn; and in the case of the" Cintra.-Conven_ 
tion;' ( 1808) no such authority was given. So that there 
exists no precedent for swearing the president and members 
of the court, or the witnesses. 

9. With regard to giving an opinion, it must depend 
upon the orders given to the court. In the cases quoted 
(1757 and 1808) an opinion WI\8 directed to be given; but 
those were cases of importance, which rendered it necessary, 
and perhaps in the case of 1757, as the general officer was 
afterwards tried by a general conrt-martial, it was proper 
to satisfy the public mind: but, in ordinary cases, the object 
is merely to satisfy the Commander-in-Chief, or other L"Om
manding officer, as to the I)ropriety of a trial being held. 

10. There is power aliw to rcvise the proceedings of a. 
court of inquiry. In the" Cintra Case," the court gave it 
as their opinion that" on a consideration of all circum
stanL~S, as set forth in this Report, we most humbly submit 
our opj1£ion that no further military proceeding is necessary 
011 the subject. Because, howsoever some of ns Illay differ 
in our sentiments respecting the fitness of the COllvention in 
the relative situation of the two armies, it i~ our unanimous 
declaration, that uuquestionable zeal and firlUness appear 
throughout to have been exhibited by Lieutenant Generals 
Sir H. D.; Sir H . B.; and Sir A. W.; as well as that the ar
dour and gallantry of the rt:st of the officers and soldiers, on 

D 2 
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each occasion during this expedition, have done honor to It 

the troops, and reflected lustre on Your Majesty's arms. 
U All which is most dutifully submitted." 

(Sign~d) 	 DAVID DUNDAS, Genl. 
MOIRA, Gent. 
PETER CRAIO, Genl. 
HEATIIFIELD, Gen!. 
PEMBROKE, 	Lt. Gml. 
G. NUGENT, 	Lt. Genl. 

December 22nd, 	1808. OLIVER NICOI,LS, Lt. Genl. 
Jltdge Advocate Gentral', Office, 2ith Dec. 1808 (11). 

11. A letter from H. R. H. the COlllmnndcr·in.Chief 
to the President directed the re·assembly of the court at the 
J. A. G.'s office, when the following question s were put. 

Q,... Do you, or do you not approve of the Armistice, as 
concluded on the 2'2nd August 1808, in the relative situation 
of the two armies 1 

Approve. 	 Disappr01Je. 
Lt. Genl. O. NICOLLS. Genl. Earl of MOIRA. 


--..;-- Sir G. NUGENT. 


---- Earl of PEMBROKE. 


Gen1. Lord HEATIlFl&LO. 


--Po CRAlO. 


--D. DUNDAS. 


QN. Do )'ouJ or do you not approve of the Convention as 

concluded on the 31st August lSOtJ, in the relative situation 
of the t\VO armies? 

Approve. 	 Di30pprove. 
Lt. Genl. Sir G. NUGENT. Lt. Gen\. O. NICOLLS. 


Gen!. Lord HEATIlFIELD. Genl. Earl of PEMBROKE. 


-- PETER CRAlO. --- Earl of MOIRA . 


--- Sir D. DUNDAS. 


Such gCllcral officers who differed in opinion from the 

majority ga\'e their opinion in writing, agreeably to instruc
tions (12). 

(11) Pp. 156, I5T, prloted proceedings. 
(12) If You "ill be pleued, t1'erefore, to d"ire mch of the membeu 

II may be or a different opinion from the majorit), upon these tirO quu.. 
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12. The proceedings were conducted by the J. A. G.; and 
in other cases of importance the J . A. G. or a. D. J. A. G. 
is appointed to conduct and record the proceedings. The 
Crown, Qr the Commander.in-Chief, directs the investigation 
as to certain points, these are pointed out in the instructions 
which arc read to the court; and the court are not at 
liberty, without proper authority, to inquire into other 
matters. 

13. The three general officers concerned in the (f Cintra_ 
Conyention" were present, and made statements. They were 
examined by the president, and members (13) j and they Co'!:

amined each other (14) j and naval and military officers were 
examined as witnesses (15). Questions, in writing, were 
given to some of the witnesses (16) . 

14. The proceedings of the above court were adjourned 
to await the arrival of Lt. Genl. Sir H. B. So that we may 
observe that no offil...~r should ever be prevented attending to 
justify his conduct (17) . 

15. The above court also met in closed court, without 
the attendance of any of the other Generals, whose conduct 
was the subj ect of inquiry ( 18). 

16. 'rbe above court of inquiry gives the best precedent 
that can be produced regarding a similar subject. 'Where 
the subject for iovestigation is a petition from a soldier, coo
taining several points of complaint, it is best to adopt the 
following course,-to take evidence on each point, and having 
donc so, to give an opinion (whcn called for) as follows ;_ 
H There iii! no evidence that Somerville was pic/ced out; OD 

the contrary, it appears that he went to the riding school as 

tion" to teeord upon the fac;e of the proceedings their relllOnl for 511c;h 
diliSent." 

(13) J',). 63, 1~5, printed proceedingtl. 

(H.) "11.103, li3, 136, diuo. 

(I.» Pp. 66, 98, ditto. 

(16) ').98, ditto. 
(11) A, rerMrked bra member-" It i,bed 10 pO!!lpone nny enmi_ 

nation which oould, even by irnplieatiun, aJfect Sir H. D." P. 108, ditto. 
(18) P. 109, ditto. 
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a matter of coursc, with the other recruit, to t.nke a lesson :" t 

(19), nOll so Oll. 
17. 'fhe mcmbcrt! of a court of inquiry (20) have become 

the prosecutors of a witness, before tbeir court, whose con
duct had been so reprehensible and cul pable as to induce the 
Admiralty to o~der his trial, "aU the officcl"8 who were 
members of the court of inquiry attended at the court mar
tial as prosecutors for the crown/' "However, the prose
cution was conducted by onc of the members." 

18. Major General Sir C. Dalbiac, Presideut of the court 

of inquiry, 16th No,'ember 1831, was the prosecutor OD the 

subsequent trial of the late Lieut. Col. Brereton and Capt. 

""arrington, regarding their conduct in the Bristol riots. 

The above court of inquiry sat with closed doors. So that 

the officers of such courts, particularly the President, have 

important duti('s to perform, and are liable to be either pro

secutors, or to be examined as witnesses; therefore in im

port.ant cases, they should take notes, alld pay attention to 

the manner in which the witnesses give their e\'idence, and 


how far there may be reason to suppose that they may give 

evidence with n degree of confidence, their relations not 


( 19) Pethioll of f'rivRle Iliehllr(i Somerville, Scotch Greya. Analy.tfl 

of vllrio,,~ II~Vel'll comnining the ch~rgu Hgainu l\Iltjor 'VyndhRm, article 

by Ilrtide; with the decilion of theoourt. Opirlion.-" And on the whole, 

tile «Iort is of opinion that, &c. there is no evidence th"t he (Major 'V.) 

acted with any view., or from an}' motivea, unbecoming hi~ station and 

character, or ill any uch maMer as could Il,lhject hi, honor all an officer 

tojO!;! impeachment." 


(Signed) T. B"'ADFORD, Lt. GenJ. olld Prudl.. 
J. NICOLLI, M. G. 
A. C.U'''lII:l.LL, .11(. O. 
Oro. HURRr.LL, Co/. 

ROBT. GlIAST, J. A. G. J. 'fowNSf..Nn, Lt. Col. l"lh L . D. 
The above case wall puhlislled in G. O. to the arllly ill Augus~ 183i. 

(Sec my work, 1834.. p. 14.l. Court of Inquiry.) 
It will be .een that in this case and io th"t of" Cinlm," the geoerlll, 

&c. uffieen of the ooort; signed according to ttniorily "heN! there \O'85I1U 
difference of opinion. Where there Willi a lliuellt from the opiniun uC 
the majority, theo thejuruor fint reoorded hi' ollin;oo. 

(20) Nllval CCl,lr~ of Inquiry at Spithead, in mH. Delafona, p. 0$. ... 

http:HURRr.LL
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beillg on oath, or how far they may keep back their evi
dellce. 

19. '''itnesses e.''{amincd before these courts should al
ways be cautioned that they may hereafter be caUed upon to 
depose,ononth, to the evidcllcethey arc to give (21). 'I'his 
caution is particularly necc!;ijary with native witneslles. And 
it may be remarked, that, in the case of European soldiers 
there is at times a ditllike to gh'c evidence against a comrade 
before such courts; while the being s\voro to tell the truth 
forces them to teU all they kno\v. 

20. It is usual either to submit charges oefore the co\;rt, 
or a statement in writing, or some correspondence between 
the partiell concerned, and to call for an opinion, or not, as 
the commanding ofliccr Illay think proper. In regimental 
courts of inquiry it is not usual to call for an opinion, unless 
the matter submitted relates to pecuniary affairs, or the like. 
'Vith regard to military crimes, it must be ob"ions, that a 
commanding officer cannot, consistently, lea\'e it to bc decid
ed by his juniors, whether a trial is necessary to sUPIKlrt the 
discipline of his regimcnt. 

21. It is, therefore, in the case of officers rather that an 
opinion is called for, and then as to whether there arc 
grounds for putting the officer on his trial. Such opinion, 
however, is not binding on the Commander-in-Chief, or 
other authority. 

2'2. A court of inquiry may be held after any bpse of 
time (22); in this view, therefore, half-pay officers who are 
said not to be amenable to trial by Court-martial for acts 
committed while on half-pay (23),-tilough they have been 
tried (24 ),-and military crimes which" !lhaD appear t-o have 
been committfod more than three years before the issuing of 
the commission or warrant for such trial" (25), may become 

(21) G. O. C. C. (Bengal) 8th }'eb.180'1. 
(22) Sir C. MorgAIl '. notl!, 'I'ytler, pp. 160, 161. 
(23) T ytler, p. 112 . 

(2~) Simmons, p. II. 

(25) M. A. cl~uae 20. 10 tile Hon'ble COlilpally'9 Army lifO rean, 

Section LXXI. " Geo. "e. 81 • 
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the subject of investigation; for while there exists the pow
er in the Crown to dispense with the services of officers with
out trial, such is never don e without some inquiry j and as, 
in military cases it might be impracticable to hold a CQurt

martial, it is right that there should be some court before 
which an inquiry could be instituted. 

23. It is not the practice to place nn officer in arrest be
£Ore the result of the court of inquiry is known, and it is 
settled that a trial is to take place, on a reference to the 
Commander-in-Chief ; unless some highly improper conduct 
occurs to render the measure necessary. 

24. As there is no positive enactment to regulate the con
duct of courts of inquiry, and as the writers on military 
law only give general opinions, I propose to state what 
appear to be the correct rules for their guidance; drawn 
from the cases above quoted. 

GENERAL RULES. 

1. That they be assembled after any lapse of tilne j since 
the 20th section of the mutiny act only, specifically, gives a 
limit to the holding courts-martial. 

2. That the)" may consist of any number of officers, and 
of any rank, of 3, 5, 6, 7, &c. 

3. That the accused and the accuser are both present 

(2ti). 
4. That neither the President, M embers, or Witnesses 

are sworn, 2imply beeause there is no authority to adminis
ter an oath given in the mutiny act; or in any of the war
rants for holding them (27). 

5. That either charges are submitted to the court, or 3

statement, or documents, which are to be investigated . 
6. That instructions are laid before the court for their 

guidance, and the court are not to deviate from them. 

('is) J mean military CII ,e•• 
('i1) The 9htllrlicl~ or War only ,b.tea thllt" all penon. ,,1'0 give 

evidence before any CQurl."lIlrtilllllre to lie ullmine!1 upon OIIlh," 
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7. That the evidl'nce is recorded in writing, and the same 
rules are observed as in conducting the proceedings of a 
court-martial; hut without th~ precise and strict form of a 
court-martial. 

8. Original documents are copied~ but arc retained; a9 

they may be required to be produced at the ensuing court
martia1. 

9. The evidence for the prosecution being concluded, the 
ac<;used is ulmally called all to make a etatement, li nd if he 
likes, to e.xaminc witnesses: but he canilot be compelled to 
answer nny questions. 

10. 'J'he :attendance of the accused, jf ordered, is a mat
ter of course: as his 1I0t attending would he a disobedience 
of orders. 

II. 'I'he witnesses should be cautioned to be correct in 
their evidence; as they may be afterwards examined on 
oath. (See Note 21). 

12. '1'hat military witnesses ordered to attend, cannot 
refuse to come to the court; as it would be a disobedience 
of orders. 

13. That the accused cannot demand a copy of the do
cuments recorded 011 the proceedings; which are only, in 
tbis stage, intended for the infomlutioll of the authority orI 
dering the Court, or Commallder-in-Chief. 

t 14. 1'here is 110 legal authority for demandillg a Cllpy of 
the proceedings, though there may he no trial held, or that 
the officer, &c. ~halJ have been dismissed the sen'ice, as the• 	 result or opinion of such an uU'estigatioll (!l8). The 17th 
clause of the mutiny act declares, "and any person tried 

"
by a !Jeneral conrt-martiaf, or any person in his behalf, shall 
be entitled, 011 demand, to a copy of such sentence and pro-

• ceedings, &c." A Court of inquiry is not named • 
15. ""ith regard to witnesses ill a civil capacity, not un

der the orders of Government, there appears no mellllS to 
compel their attendance, the attachment laid down in clause 

(28) Home v. Lord F. Bentinck, Exchequer Cbamber, 11th June, 
1820. 

c 
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(15) of dIe mut.iny act, only extends to witnesses before ge
neml, district, or garrison courts-martial. 

16. The Judge Advocate General, or a D. J. A. G. con
ducts courts of inquiry ill important cases, or any staff offi
cer i-a commanding officer, or other military officer, or per
Bon, may conduct the proceedings,~his name should be 
stated ill orders, or in the instructions. 

17. 'I'he hours of sitting are not limited; the lU'ticle of 

war 9"2, declares that H no proceedings or trj(Ju shall be car

ried all except. between the hours of -- and -- and relate 


to courts-maTtiill only" (29) . 

18. COlltcmpts before courts of inquiry are as much 


llUnishable as before courts-martiaL There seems to be no 

doubt but that officeri!l may be placed in arrest, or soldiers 


in confinement, by order of the court. 

19. The proceedings may be rC\'ised more than once; 

the clause of the mutiny act 16, only relates to courts-mar

t inI (30). 
20. 'l'be accused officer before a court of inquiry is not 

usually under an arrest, unless there exists ally necessity 
for the measure. With regard to soldiers, they are usually 
confined for some violence committed, which occasions their 
being brought before the court. See .A1Te8t. 

21. Courts of inquiry are usually laid before the court,.. 

lllnrtial (stU! Rule II). in order that it may be seen whe
ther there be allY material deviation in the evidence gh'cn 

before the two courts. 
22. 'I'here it; an interpreter appointed if required. 
23. If ordered, all opinion is given, in gcneml terms, 

whether there nre, or are not, grouuds for trial by a court

martial. 
24. 'rhePresident and members all sign according to 

seniority. But if, as in the" Citltra CUile." the court nrc 

(29) The preceding IIrtiele 91, r ell1 tes to COl\rt..mllrtiBl, lind tho 
word. in "rtitle 9'2, "exeel)t in CaBes wbich require an immedh.te u_ 
(Jrllple," c1e"rly pro~e tile ,,\'o\,e cou~trl\ctiOIl. 

(SO) " No lindin;:,. opinion, or untell1:e gil'en by any COlArt_mArti41. 
&\:. ,1,.11 be liable to be revised more thu alief." 

http:immedh.te
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called upon to give a detailed opinion oC their reasons for 
dissenting from the Ibajority; then the junior member signs 
first (3 1). 

25. If the J . A. G. or n D. J . A. G . or any other officer 
be ordered to conduct the proceedings, he. under hill in
structions, should exercise his judgment. The court if asked 
to give an opinion, give such an opinion as the matter before 
thcm shall appear to warrallt(32) . 

26. The court is an open, or closed court, as may be or
dered. 

ARREST. 

1. The article of war 107 declares that" no officer or 
soldier, who shall be put in arrestor confinement, shall con
tinue in his confinemcnt morc than eight days, or until such 
time as a court martial can be conveniently (33) assembled!' 

(SI) Article 94 (COl;lrt••lMrtiaJ)." and in t."\king the votes of the 
court, the PreHident sball kgira uy th"t of the youngut mem~r." 

(SOl) The words of the lV.rrlmt in 17'>7, to inquire iuto the CAUIe of 
the failure of an expedition to the CORgt of France, IIro 118 folio .... : 
•• And the llIid genen,l officen ( Duke of Marlborough, Lieut. Geueral, 
Lord G. Slickville and John 'Vllldegnl\'e, Major Generala) lire Ilereby 
directed to cause you (J. A. G. or hi. deputy) til summon 8uch pel'8Ona, 
(whether the general8 or othrr officen eml,loyed on the expedition, or 
othett,) lit are neceSSllry to give information lOllch,ng the said matte", 
or 118 .hall be desired by those wl,o were employed 011 thll expedition. 
And the !lAid general officen nre I.ereby further directed to I,enl 'lIch 
)leraOnl fill dJaU gi\'e them information tOllcl'ing the tIIme ; and tbey 
lire alltilOrised, empowel'ed, nnd required, Btrictly to ex"mine into the 
matten befure mentioned, and to rtpO,./ a 8tale thereof, 118 it Ilnll ~p_ 
pear to them, together ...ith their opinion thereon. All which you Rte 
to trRlUmit to our St-cretaty at Wat, to be by him laid before u', fot OU1" 
oonRideration ; and for 110 doing, thi, 8hllll ue, as well to you, al to our 
tIIid general officer" nnd all all,ers concerned, a sufficient ••rrallt." 

.. Given at our court, &c," 
(Signed) B"IIlUNUTON. 

1'0 our trusty lind well belo\'ed '1'. Morgan, Esq., J. A. G. of OU1" 
Forcell, or hig deputy.- Tytler, p. 4.00. 

(33) Dy the Circular, Nil. 1&9, 'Var Office, 31st October, lSS!, 
.hether IJOldien be f"und guilty of military offences, or of cit:;l olfences, 
the forfeiture of pay takes place {rllnJ the day of couliuenlellt, or com.. 

c 2 
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2. The article of war 59 declares that H who shalt anne
cl'Ssarily detain any prisoner in conlinclllent, without bringing 
him to trilll," 8hall (art. 69) if an oflicer H be liable to be 
cashicl'cd," and if a K. C. O. shall be punished accordH 

ing to the nature and degree of his offence." 
3. The nature :lnd degree of lhe arrest should be explain

ed in writ ing, wheliler it be arrest at large or close arrest; if 
the latter that H he is strictly and invariably to consider 
bimsclf confined to his quartel"ll or lent, or other place of 
residence, until rt'gular application be made to the command
ing officer for the libt-rty or range of thl! garrison, canton
ment, or cmll p, by whom it will be ill most case!! granted, or 
when ncccSSilry, be ref~n'cd to the Commander-in-chief" (34). 

4, If the officer be allowcd the libcrty of the canton
ment, &c. he is not allowed to r, dillc at his own or any other 
military mess (3.:1) ; nor appear in any place of public 
aruusementJJ (36) . The nature and degree of til .. arrest 
should alwnys be ill writing to pre\'ent allY misconception. 

o. "An officer who may bt> placed in arrest has no right 
to demand a coul't-martial upon himself, or to persist in con
sidering him!:\clf under the restraint of such arrest, after be 
shalllmve been released by proper authority, or to refuse to 
return to the exercise of his duty. It by no means folloW's 
that an officer conceiving himself to bave been wrongfully 
put in arrest, or otherlVise aggrie\Ted, is without remedy; a 

•mitmtnl, AI ...I.il~t ill wnfinement the IOldier lUll 100 par, &c. to forfeit. 
The puni"l:ment il calculall-d from the date {If ILl' !lenlence, .o that if ron_ 
fined on the h. t, tried on the 10th, lind !lentenced on tbe 11th to six 
month" illlpri&onment, they count the 12th the fint dlly of his sentence ; 
t hougb l,e would lose pay lind sen 'ice from the ht of the month. 

(34-) G. O. C . C. ( Bengal) 29th June. 1805. The CunmIHnder. in_ 
chief remarked tlll.t" the wn,luct of the IlUbHltern ofticen in general in 
the glirriflOn during Lt. II:. arrest, al'l,eart\ t tl IIIlVe ull.m illllullnced by 
Ii ilpiri t of contunmcy and de6ance of authority , in the marklld mallner 
of allSocint ing ... ith th ll t otlicllr while under arrest." 

(3~) See G. O. II. G. bltS~ptember. 1808. Hell,arb by court-" the 
court it concerned to lIotic" the oonduct of Lt.-Col. N., the Pl'O!Iecutor, 
in hllvillg continued to lIfSOCi:.te with Lt .. S. lind S. IIlld to permit tbem 
to dine at t he nlU1, whilal 50 under <lrre8t."-JUI1IU''- Dtci.-iolW, I" is''. 

(36) Simmon_, p. l iO. 

http:lIfSOCi:.te
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complnint is afterwards open to him if preferred in a pro
per manner, for which provision is made by an article of 
war"(3i). 

CONFINEMEN'r OF A SOLDIER . 

Sergeants are usually placed in arrest; unless for some r crime requiring close confinement, wben all distinction ceases., 
Soldiers are confined to the regimental barrack gmlrll till r 
they are tried. If violent, or the crime be of magnitude, 
they may ha\"c irons put on them, whcn lhey arc put into 
ont! of the cells. 

r 

JunHIDI CT ION . 

, i. Limilation 'M to thue. Clause 20, mutiny act, de

e clares that H no person shall be liable to be tried and punish
ed for any offence against any of the said acts or articles of 

" 

.
war, which shall appear to have been committed morc limn ., three years before the issuing of the commission or warrant 
for such trial, unlcss thc person accused, by reason of his 
hR"ing absented himself, or of some other manifest impedi•• ment, shall not have been nmcnable to justice within that

"' period, in which case such persoll shall be liable to be tried
" Iy at lilly time not exceeding two years after the impt!diment 

shall ha\'c ceascd" (38) .• 2. Lieut. Colonel Johnston (39) 1000d regiment, was or
it. 

dered to be tried for mutiny committed at S};dlley, N. S. 
0

""ales, on or about the 26th January, 1808; the warrant wasri. 

'; 

(51) Regn~. and Order. for the Army 1851, p. 2U.. Thi. i. the old 
order of )"t Feb. lS04, omitting the word_, "neither tan an officer in_ 
silt upon II trilll , lilllllll III cIoutg6" P"ftrw:d flguiltfC Mm." (See my ilt 
work, 1821, p. 4.62), 110 that 1111 officer cannot dem.nd II c:ourt.tnllrtil'! on 
Mm. elf. ,.. (38) The c:ompllny'l 111. A. Sect. lui. declares" or uliletl the c:on_ 
duct of the penon Ic<:u!led ,ball imve been submitted to the Court of"'. Directors, in which C8!ItI Buch petaOn shall be liable to be tried at Any lime .m 
not exceeding five yea" .fter I,i. offence ~ball hue beeu committed."... 

(SIl) G. O. H . G. 2nd July, 1811. 
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dated the 3rd April, 1811. It was objected by some of the 
members of the court, that the charge was for an act done 
morc than three years before the issuing of the warrant. It 
appeared that Capt. Bligh, the prosecutor, did not arrive in 
England till the 25th October, 1810, and that Lt.-Col. J. 
was in the colony in March, lH09. The J. A. G. observed 
that H there must be in all trials two partiei; if one party is 
absent, it is as impossible to go 011 with the prosecution us 
if both were absent: and the clause referred to in the act of 
parliament states a limit.'l.tioll of time, unless some manifest 
impediment arises to prevent the prosecution being brQught 
fonmrd within that period of time; then it gi\'cs two years 
more after that impediment is removed; lUlU the court will 
!:lee that those t .....o years cannot be expired, liS fllr as the prose
cutor is concerned, because he only arrived in England on 
the 25th of October, 1810" (40). 

ii. SU1ipeJIdtd officer. 1. Sullivan (41 ) aays, that" an ' 
officer under suspension, lllay be considered as Ilrictlyamt'
flablt to mnrtiallaw for ally trespass or transgression be shall 
commit." 

2. 1'ytler (42) states that ,< the SuslJeuded offieer remains 

therefore, subject to the military law, and is punishable for 

every breach thereof cOlllmitted during his slIspension." 


3 . Capt. McNaghten (43) states" there are indeed but 

few breaches of the mutiny act which a suspended officer 

could find an opportunity of committing; but for an offence 

against those which are within his reach, I confess my 


(40) Printeiltrial,pp. 3 to 11. The court.lAt on the 7th MAY, 1811, 
but had tile "'''rflant been dated on tbe 24.th Oetober,1812. the trial "'oliid 
bal'e been I..gal. So that where there is Any impediment, if the offence 
...l\5 committed more thall three yeara before the warrant or order i8 i~ 
sucd, withollt Ipec:ifying what Ilumber ofyean, the tri.t would be legal; 
but the iml'ediment hAving cea~ed. the limit of two yeRu il fixed, with. 
in which thll tri ll1 mUlt u.ke place. But till' rllfaril to military triml'l!1 
with ill tile mutiny act and artiel" of ...ar, IIJJd would not alfect II trial 
for murder, &c. 

('1) Page 89. 

('i) PlI.¥e 126. 

(43) Pace 26. 
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doubts 1I.S to the competency of II. general court· martial to 
try him. 1n a flagrant case, 8uch as one involving scanda
lous and infamous conduct, 'the best way would he for the 
king or the company to dismiss him summarily"(44). 

4. Not only are Sullivall and Tytler against Capt. :Mc
Naghten (and Sir C. Morgan J. A. G . made no objection to 
TytIer's opinion, and Tytlcr himself was a lawyer and a 
D. J. A. G.) but the practice of the service appears clearly 
to favor the position, that ,: suspended officer~" are ame
nable : thus,-" Capt. Pringle O'Hanlon, 1st regiment, light 
cavalry, (now under mspclUw,.j was arraigned on the follow
ing ~harge)J(45). 

iii. Crimes triable by wperior, when cognizable by an ill
ferior 	court martial. Under the article of war B5 " whert~
as it may be advisable that some of the foregoing offences, 
which in certain cases may admit of less seriou~ notice, , should be tried by District, Garrison, or Regimental courh
martial, in such cases the officer Comg. the battalion, corps, 
or detachment, who may deem it advisable so to proceed, 
shall lay a statement of the case. together with the charge 
be intends to bring, before the general or other officer Comg. 
the brigade, district, or garrison, with an applicatioll so to 
proceed" (46) . 

iv. Non-military crimes. Under section ii. 4 Geo. iv. 
C. 81. The crimes of murder, theft, robbel"f, rape, &c. are 

(.U) A. to the comllf'tency, it here refe" to the right to in';" on 
hi' trial. But all the Crown, &c. may di8pente with the officer ', servica 
without trial, .u~ly it would be in hi' f"vor to aJlf)UJ of a trial! Lord 
O. Sachille (1160) though" deprired ofall military employ or c:omm"nd 
under H. "f. ; yet, ha\'il18' entreated n public investigation of hi, con_ 
duct oy toW't_m"rtiai, W"ft nllmud th llt ~llf'fit; which it i~ nlRllift'lo~ 

could not hllve been gr.~lited to him, unleR he had been eonsidered I.
. trictly amenable to martial law." (TyUtr, p. 27.) 

(46) G. O. C. C. (Uengal) 23rd Octoloer, 1885, and 318t Dec. l ass. 
(46) "Tho Btriking or kicking Ill!erjellllt, quitting pooiIt," are tu loo 

tried hy a gtlltTtU court-martial, "drunkenness on duty uuder IIrme, 
drunk when sentry 011 duty, or piquet" (except perhap!l un the line of 
much) are to he tried by a dillric' wurt_martial. (G. O. H. G. 13lb 
lIay, 1833.) 
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triable by general courts-martial, if committed at places (other 
than the Prince of Wales's bland) witbin the territories of 
any foreign stale, or in any country under the proteetion of 
H. M. or the said (united) company, or 8ituntcd above 120 
miles from the said presidencies (Ft. Will., Ft. St. George, 
nnd Bombay), so that at places at, or within 120 miles, the 
jurisdiction belongs to the supreme COLtrts of judicature. 

2. Colonel KennE'dy (47) states" in the East Indies, 
however, the counterfeiting the coin there current has been 
made felony hy the 73rd section of the 9th Geo. iv. cap. 74 
(for the adminislrutwn 0/ criminal jlUtice in tlu EtUl Indies) . 
But as this statute is merely a local law, it does not render 
it competent for :1 general court.martial, e.'Cercisillg criminal 
jurisdiction by virtue of the 10'2nd article ofwnr, or oftbe2nd 
section of the 4th Qeo. iv. cap. 81, to take cognizance of 
this offence; and consequently, should n soldier be aecu!!
cd of counterfeiting or falsifying the coin current in the East 
ludies, he nllut be deli" ered over to the civil power, if it 
be thought necessary to bring him to trial"(48) . 

(41) Page iTI. 
(48) The lectiO'1 ii. 4. Geo. 4. e. 81, dOel not ment ion the crime re.. 

Inting to coin. The l02nd nrtitle of WAr UIle\I the words," C()ining, or 
tlipping tile coin of thi. relilm or lilly f<>reign coin cu rrent in the 1IIIIce 
where . uch officer or IKIldier shall be serving:' The word . , counter_ 
ftiting" i. u!led in leelion lxxiii. of 9 Gao. iI·. c. 74. So that the Colonel 
deeh.re8 thllt no officer or &Oldier is llmermble to the IndiRn act, Rod, it 
" 'ould seem, heeaule lection ii... Geo. iv. e. 81, and urtiele of war 102, 
declue the puni,hment shall be, 8.8 regardl All crimes (murder, &c.) 
.. in «Jnjo,.".iI1l to tIM oommon and ,/atul, kiltJ of England." 

Either the t:olonel, ur the leg&! authorities at Bombay, ap.-z- to me 
to be mistaken in their In",. The section ii." Geo. iv. c. 81, was pAued 
before t he crimilllli nct In question; the f\lrmer WRS eJl~cted Ull till! 18th 
July, 18~S. the latter on 2Mh July, 1828, 10 thllt ..hen tile forruer wu 
publi ~h~d the law uf ";nglnnd WA' in furcl!. Thil 1000d "rtide of war 
(18S7) decillre~ th8\ "AOy officer or IlUldier ...110 /Hay be serving in uur 
gsrrillOo of GibraUllr, or in ROY of the territuries of the Ea,t Irldi!l Cum~ 
I"IOY. at a dislllllce of 120 tnilet, &c. ahall be tried hy a genel'lli court_ 
martial." So that the Article wal nut ftllmed l1li11'1)' for tl.e Eaoil ludi8$. 
Thllletlion ii." Geo. i •. c. 81, .pplies to Hil AI:. Rnd tho Company'. 
troops," bl~illg tbe command of a body of troop. uf 11, M. Of of tbe Aid 
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3. The limitation as to time does not affect non-military 
offences, for Gov, "Vall was tried at the old Bailey, on the 
20th January, 180'2, for a murder committed at Gorce, on, 
the 10th of July, li8'2, com!icted, and ('xecuted (49) . 

v. If tl'ied bifore. Clause 16 of the mutiny act de
clares that" 116 officer or soldier, being acquitted or con
victed of any offence, shall be liable to be tried a secolld time 
by the same or any other court-martial for the same ofTence, 
unless ill the case or an appeal from a regimental to agcncraL 
court-martial/' 

2. The not being tried a second time, implies that there 
had been a legal trial before; for ir a court-martial should 
by deaths, be reduced below the legal number or officers to 
compose it, a new trial would take place in Lhe same mall
ll('r as obtains in the criminal courts in England, &c. ; 
where ir a juror die, &c. a new jury and fresh trial may take 
place (50). See vi. 

Company." Now, ille ArtitleonVar 14.3,deel;ueti that H. i\f:.lnnd fo rces 
in the EQ,t /tIdiu, are to be subject to the Rules and Artitln of War 
estllblisllfd for tlHt service of the E. J. Company if « not at variance 
",ith the Rule. auti,\rliciell of \Var for the government of 1111 onr forces," 

The section in queation (ii. of" Geo. iv, c. 81), is part uf an Act of 
Pltrlinment • lind I 11m uf opinion, thllt while itgil'es9~raJ conrt8-mllrtiRI 
power, Ullier C(!rtllin limitatiolls, 10 try for the crime. of munier, &c. 
whether 'he olliuror loldier, &c. belong to H. M:s or to the Company'a 
service, ~till th!!., tile 9 GM. io. e. 74 (the Criminal Act for India) is tbe 
guide for the miliwry courU; the contrary coD~truction would lead t~ 
lliia conclusion, that, if tried by the military court the officer or IOldier 
uou\(\ be Ilunhlbcd by the Jaw of England; and jftried (within 120 
mile.. &c.) It)' the iUJIreme court according to the law of India. 

I( we by tbe Mutiny lid (sect, ii... Geo. iv. Co 81), Ilre empowered 
to try an officer or IIOldier for murder, &c. under a given limitation 119 

to dislIint:e from C.lcnlla, &c. and thu, to hold a court of the lame 

powera .. the iupreme OOllrl. litting in their place HlI judges, 10 do WII 
partllke of the la.1 \.ty wbich IUch court is governed; lhat il wbell 
the supreme court received the Indian (/et for their guiwlDce, they 
purted "ilh the lI~w of E"!lumd; and j'tuce the 9 Geo. il'. c. 74, Iteeame 
the ltd for the nrmy; 1\'hile the Mutiny Act. (sect. ii. , Geo. iv. c.81). 
giving jurisdiction to the military courl_, centDins the fint authority. 

(~9) Stille Trial" "01. '28, p . .s l . 
(IiO) 'friul of JalHe. Gallagher Qnd HIII~ D'N~il/, Lllncaster assius, 

o 
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vi. nlegally cOlistituted court. 1f th~e should be offi
cers of a rllnk below that laid down in the articles of war i 
or if there should not be the numbe r of officers prescribed, 
such would render the court-martial illegally formed; and 
its acts would be null atld void. And so, if the President 
were to die, though there were the legal number of mem
bers without him, the court \vould proceed ,vilh the trial 
afresh with a ncw President, who might be one of its mem

ben (51 ). 
vii. AI J.o whether the peraoR to be tried i, amenable. It 

must also be allcertained whether the person to be tried is 
amenable to trial, according to the clauses of the mutiny 
nct, or articles of war; and though persons may not gene
rally be subject to military, they lIlay be to ""arlial law, 
whcncl'cr a proclamation shall he issued. So that non-mili_ 
tary crimes, even, would then be triable, and the military 
courts would have jurisdiction ovcr nil crimes, and over all 

persons. 
viii . Half Pay OJlicus. Half pay officcnI are said not to 

be ameJUlble for any crime committed while on haIr pay 
(52)- thotlgh they hal'e been tried (53). But if an officer 
holds a brevet or army commission, superior to his regimen
tal one, he is amenable (54) ; and it is not unusual, for 11. 
M.'s officers on the general staff (as Adjt. General, &c.) in 
the Ealt I1ldiel, &C. to have only the half pay of their regi

4tl1 September, 18<2", (SaturdIlY.) A juror fell down in II fit in the jury 
bos; II 8urgeiln dedared he would not for &Orne time be . ble to resume 
hi' duty. The jury .... dillCharged, lind II fresh jury ordered to be 
!ummoned, and Mr. JUltice Bayley "''1id lIe would try the indictment 
agllin on Monday. (See my work, (182.5) p. 666, note 61.) 

(.51) ORe or more of the senior memben should he named in the 
" TRrflmt, or IlrGyideti for by the mutiuy IIct. III all commiol,ion8 of 
lIui'le, there are Along witilthe (2) jUllges, one or more King's counsel, 
&e. named, wbo, iF II judge die, &c. tuke bill Illace. 

(.52) Truer, p. 112-See Court Inquiry, Ilote 2S. 
(53) Lieut. J ames Blake's case, G. O. H. G. 6th July, 1605, "who ac

kn01l'ledged him6elf ,ubjeet to martial law." Simmons, VI" 11, 12, IS. 
(5~) Sir 11. Taylor'. eyidence, nrodby v. Arth!lr, K. B. 30th July, 

18~U, (my 5tcoDd work, (1816) p • .q 
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mental rank; unless their regiment shall be in India, when 
they receive full pay. 

ix. Li!lt~d oTi~l'ay. As observed by Capt. Simmons (55) 
the word!! " listed or in pay as aN. C. O. or soldier," clearly 
comprebend masters of bands, serjeant school· masters ... 
serjeant armourers, drummers and others; who, though not 
H inlisted or attested, arc in the receipt of pay all N. C. O. 
and soldiers ." 

x. Pe~rs subject to military law. As ohsen'ed by Captain 
Simmons (56) "the words of the mutiny act, now and for 
many years ill force, r any person commissioned, or in pay 
as an officer,' must necessarily embrace all P~er, and mem
bers of parliament, who may he commissioned or in pay. 
In March, li4!), an ineffectual uttl!mpt was madcJ in the 
House of LordsJ to exempt peers from .trials by courts
martial" (57). 

CUARGES. 

1. According to article of war, lOS, an officer or N. C. O. 
when committing any prisoller, is directed H to deliver all 
account in writing, signed by himself, of the crime with 
which the said prisoner is charged /' which is for the in
formation of the officer Comg. the regiment or station. If Ii 
N. C. O. or soldier is absent from barracks, and commits any 
crime during his absence, or while in barracks, a crime is 
made out and submitted to the Comg. officer, which should 
properly be iuquired into by him at the orderly room ncxt 
morning; or before, if the case shall require an immediate 
investigation, but never should be until the prisoner is sober; 
but no soldier, once confined, though he may have been 
more than eight days in confinement can be released by the 

(55) Page 14., nnd eerjeant Grlo.nt·s CIIle (1792) in poyll.l a .erje:lnt of 
74.th regimeot thoogh not in/illw. See Surnt/d, {1816} lIP. S3\l to 3.&.5, 
al\d Grant v. Sir C. Gould (J. A. G.) H. Blackstone'" reportll. 

(56) Page 17. 
(57) If II. peer were to commit mun:kr, t presume he "ould be tried 

lIy hb. petll; the amenability to trial, by eourt.martiai, fot military 
offences is proper, and nece9lary. 

D 2 
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officer on guard without authority, if even no crime 1I1l8 been 
lodged: the article of war, 107, adds" or until slIch time as 
a court-martial can be conveniently assembled." The cbarge 
above recited, is 8ubnlitted to the officer Comg. the regiment 
by the adjutant; (the orderly serjeant reports to the serjeant~ 
m:ljor, and he to the adjutant.) The Comg. officer either 
aW1U'ds some Jlunishment., if a trial be not necessary; or he 
orders a court of inquiry to be held, and the charge, or an
other charge, is laid before the court. le the crime be cogniza
ble by his authorit)', he orders a regimental court-martial; 
or under the article of war, 85, lays H a stntement (the court 
of inquiry) of the case, together with the charge he intends 
to bring before the general or other officer COlllg. the brigadc, 
district, or garrison, with an application to try the soldier 
by district, garrisQn, or regimenial court-martial (if compati
ble with circular O. O. H . G. 13th May, 1833) ; or npplies 
Cor a general court-martial. 

2. With regard to H. M.'s N. C. O. and soldiers, the 
circular letter No. 5839, dated 12th October, 1833, from the 
adjutant general II. M.'s Corces in India, regarding gencral 
courts-martial, directs that" in these cases, the charges are 
to be framed by the D . J . A. G. of the dh'ision i and H. E. 
desires you will immediately dircct the assembly of a gene
ral court-martial Cor the trial of the prisoners, without re
ference to head-quarters; only reporting the circutnst:mces, 
with a copy of the charge, for II. E.'II information." 

3. Revised c/wrgc8. It "'<IS declarcd by Sir C. Morgan, 
when J. A. G. (58), "It is not to be supposed) that a 
charge, drawn up by those who may prefer it, is to go oC 
course, in that state to trial; but it may be framed and al
tered in such way, as the officer who is to order the trial 
may think best, both in reganl to substance, as in othcr 
respects." In the case of Lieut. Gent. Wbitelocke (59) the 
J. A. G . observed, it is pcrCectly understood. that till theH 

king's warrant is signed, there is the power in Lhe crowll, or 
in the party who brings forward the prosecution, to alter 
those charges/' 

(5S) Note to Tytler, I" 205. (69) Printe(l trial, p. 197. 
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4. In the above warrant is usually contained the charge, 
l>ut as the warrant is the order for the trial, that warrant or 
order may be cancelled j 80 that in point of fact, th~ ex
pression should be that charges cannot be altered after the 
arraignment, or that the prisoner has pleaded to them. This 
is tbe view taken by Captain Sinulions (60) who states that 
"the officer ordering the court-martial may alter or amend 
it at IlIlY time, autecedenl 10 arraignment; except that where 
the charges arc embodied in the warrant for holding the 
conrt-martbl, which sometimes happens when it issues un
der the sign manual; they cannot be altered after the war
raut is signed. The warrant may however be revoked pre
vious to the arraignment, and a fresb one issue with amended 
ch,u·ges." If the defect were as to form or substance, the 
revocation would be the only mode to be adopted: if addi
tional matter came to light, additional charges would be the 
plan. But the warrants above alluded to are chiefly confined 
to the trials of officers of high rank, and in lndhl and out of 
Great Britain, are never ulled. 

5. Form in case of Soldiers. By the regulations and or
der!! for the army, 1837 (61) , "In framing charges, the 
utmost care is to be taken to render them specific, in namcs, 
dates, and places; and in charges against N. C. O. or sol
diers, the prisoner's regimental number should be invariably 
inserted (62) . All charges preferred against an officer or 
soldier, and the circumstances on which the charges are 
founded, are to be pre\!iously examined by superior autho
rity, in order to its being ascertained that they are such as 
should be submitted to the cognizance of a court-martial." 

(60) Page 146. 
(61) Page 2-45. 
(~) 'fhe numbering or the men "lit first ordered in 1831, I think, 

...llen a registry o( the aervicl'9 of toidiers "88 ordered. They are nI.lm_ 
lIered (rom one to __ tllroughout the trgiment, so thllt if there be t ..·o , 
 men of the BlIlne name, they can be identified by the llum\}en. III the 
MadraanUd Bombayarmiez, the DIltive IOldiera are numbered A, B, C, 
&c. company, Nolo I, 2, S, &c. per troop, or company. III Benglll, 
even the European troops are not numbered. It ill to be hoped that a 
numbering ....ill be ordered (or the Bengal army generally. 
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In the Deugal army it is directed (63) that" in dra\ving up 
the charges, accuracy and precision are indispensable. AU 
charges ought to be drawn out in so full and clear a manner 
as to leave no room for doubt or misconception, and it is 
the duty of the judge advocate to remonstrate against the 
court's proceeding to tr~l on a charge that is deficient in 
accuracy or perspicuity." "Charges should be simple, di
,rested of the intricacies of civil bu\'. The fnets to be stated 
in plain terms, and \vithout technical formalities" (64). 

6. Divested of teclmicalitiea. "'fhe J. A. to take care to 
frame charges for lIoll-military offellces with precision and 
conciscIlCss" (65) nud "the technicall!lrictncss used in an in
dictment is 1I0t necessary in the framing of charges for rI~ili
lary offences j still it is ob\,iously objectionable to charge a 
prisoner'with stealing, or haviflg in his possession knowing it 
to h:we been stolen; to charge a Itcond with instigating to, 
or conni\'ing at; and a J/lird with c'lnnidng at, or not tak
ing due precautions to prevent thc commission of an offence, 
and to find all the prisoners guilty, without declaring whe
ther the first was a thief or receivcr j whether the 8tcond 
originated or ouly connived j and whether the third was 
guilty of conniving or only of negligence. Such faults ought 
to be avoided j by stating the allegations in separate charges 
or instances of a. charge; and even if committed in charges, 
they ought not to be repeated, but remedied, in the finding" 
(66), nor " should charges imitate the minutile of the civil 
courts, details quite unnecessary before military courts; there 
should be no disgusting expressions of a druuken or mu~ 
tinous soldier (either in H indoostllllee or English) • unsol
dier-Iike conduct,' or ' insubordinate,' or 'improper lan
guage,' being quite sufficient" (6i). 

(6S) G. o. C. C. 8th February, 1802, (Lord Lake.) 

(6-1.) G. O. C. C. 2o$th November, 1826. 

(65) ).r. O. J . A. G. No. 28-1., 6th June, 183l. 
(66) Ci rcular J. A. G. O. No. 30S, 2o$th November, 18S6. See alto 

ell/tty Crim. L..., 236. Kenna/g, -U, 59. 
(67) G. O. C. C. 26th October, 183S, by the Comrnander_in..Cbief in 

IndiD. requesting conformity at bllldrfU aDd Bom'xly. 
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7. De/ail by figure, as to dales or 'lumbers. It is stated 
H that DO part of nn indictment must be in figuru; and 
therefore number" dates, &c, must be stated in wOrd, at 
length. The only exception to this is, where a facsimile 
of a written instrument is to be set out, as in the case of for
gery; in which case it must be set out in the indictment in 
words and figures, as in the ol'iginal itself" (68), But in 
military charges framed under the Bengal Presidency, it hall 
of late been usual to insert in charges, as to dates, sums of 
money both in writing and in figures, particularly in cases 
of embezzlement, or crimes of a non·military nature: there is 
an objection, in such cases, to the use of figure:; :doue, as a 
figure might he erased: the use of figures as au lIddition, is 
to see the amount morc readily. 

8. Forms ofcllargesfor military, and non-military crimea. 
1 propose to gi\'e in the next chapter, a form for charges for 
all crimes, whether of a military, or non-military nature; 
where they will be found afpllabetically arranged. 

COpy OF CHARGES TO PRI SONER. 

I . All the writers on military law st.'\te, that it is usual 
to furni sh the prisoner with a copy of the charges upon which 
he is to be tried (I). In the case of private Leonard, H. C, 
European regiment (2) who appealed from a regimental to a 
general court-martial, the court sustained the appeal, " It 
baving been clearly proved, tbat though the appellant was 
confined on the 11 th and not brought to trial before the 15th 
July, 1817, he was not furnished with a copy of the crime 
(3), and on other grounds; and another Commander-in

(68) Arehbold', Crim. Plead. 25. 
(I) Sullinn,13. Alire, 112, l\li1y . . Lllw of England, 99. McArthur, 

1.280. Tytler, 217, 358. Kennedy, 50. Simmons, 128; and McNAghten. 
may be included. 

(2) Hough', Prllc. Courts_mllrtiR1, 1825, p. 24.9, G. O. C. C. 1811, 
(Halling'.) 

(3) The terjeant.major read the crime to the prisoner when he "'.Ii 
brought to the quurten where the court '!I'M beld. There .were .n~ll~ 
witneseet and no interpreter, and tWie ADd place were omitted .n the 
charge. 
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Chief (Lord Combermere) stated that" a copy of the charge 
should be given to the prisoner as early as possible, as ,veil 
as a list of witnesses for the prosecution in all practicable 
cases" (4) . And the same Commander.in-Chicf was of opi
nion (5) that cc the substance of the accusation, before 
charges are finally framed, should be communicated to him." 

2. Rulein the Navy. By the printed instructions (J8(6) 
under the head of "courts-martial," lhe President is to t3kc. 
care that ,L copy of the charge or complaint be delivered 
to the person accused as soon as mny be, after he shall 
hare received the order to hold such court-martial, and 
llot less than 24 hours before the trial" (6). 

3. As to tfle legal right. In the Bombay code of military 
regulations, "court.s.martial," section xx:. art. 16, (7), "A 
prisoner cannot plead in bar of trial, that he has not been 
furnished with a copy of the charges, or that the copy fur· 
nished him differs from those on which he has been arraign
ed . Because though it is cmtOmary to furnish him with a 
correct copy, it is not legally necessary:" "such circum· 
stances" Kennedy remarks (8) a clln be only urged by him 
as I>ufficient grounds for requesting from the court a longer 
time for the preparation of his defence." And Simmom (9) 
observes, " yet the court, under such circumstances, and 
particularly where the deviation roay be material, would 
probably deem it a sufficient cause for delaying proceed. 
iugs ; as common sense and reason would dictate that the
accused should ha\'e a knowledge of the accusations brought 
against him previous to trial; and adequate time afforded. 

(40) G. O. C. C.2Srd September, 1~6. 

(&) G. O. C. C. IIlh April, 11121. 'nil wu the cue of a field offi. 
cer tried on charges relating to variou.lubjeett. The chargea ~ili.t • 
IIOldier (or mutinou., in.ubordilulte, &c. conduct, are o( D different!la
ture; the prillOner hal heard the e~ideD~ against bim, generally. before 
I recent court o( inquiry. 

(6) McArthur, i. 280. 
(1) Keunedy 289, Jlllbli.shed by Lt. Genl. Sir C. Cull-ille when Com. 

nlander.in.Chier. G. O. C. C. 9th J une, 1823. 
(8) p""e &0. 
(9) Page l~. 
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to enable him to meet the charges, by such evidence and 
reasoning as the case may require, and as he may deem ex
pedient" (to). 

4. TAeru/e in laID. Blackat()'lle (11) states, that C( in pro
secutions for Felony, it is usual to deny a copy of the in
dictment. where there is any, the least, probable cause to 
found such prosecution upon" (12). But (13) "all persons, 
indicted for higll treason. or misprision thereof, shall have 
Dot only a copy of the indictment; but a list of the wit
nesses to be produced, and of the jurors impanelled. &c. ten 
days before the trial." H And no person indicted for fe
lony is, or (as the law stands) ever can be entiUed to such 
copies, before the time of his trial." 

5. Tile propriety and advantage of giving Q, copy. It is 
not only j)ropcr to give a copy of the charge, but advantage
ous. With regard to the private soldier whose witnesses 
are, gencrally, in the barracks, if the copy be given a day be
fore, it is enough. In the case of an officer, whose witnesses 
may be at a distance, the sooner a copy can be givcn, the bet
ter: and it would in any c,~se, be highly improper to refuse 

(10) A!!ye, p. 112, note, mentioos tIle eASe of II Lieut. Generlll (then 
Major General) Monkton tried 011 eharge~ I'l<hibited by Mujor ClllnplHolI. 
The copy of the charge ....hich be had teuived diKend from thllt in the 
wamlnt, and lIS given to lIim by the Secret4ry at 'Vile, lOme time before, 
and against which be bad prepared hi_ d~r~Dce. He begged thut the 
former charge (thnt which he had recei"ed, alld not th"'t r~lId in oollrt) 
might be rea!!. The collrt ....ere of opinion that the tomplahliint be lit 

t liberty to prel4ecute the charg8ll1l1~t.ated in H. 1\I.'lI \Vllrrnnt, to which 
I M. G. Monkton must neuii&<u'ily IInllwer; Rnd that, if in the tourae of 

bia defence, it ahould be materilll to him to abolll", either thnt there W/18 

any , ..b#tanli(d variation lIetween the I)reient cbarge, and that origilll'Uy 
exhibited, or t.hat the latter indieated any greAter degree o( Olale"olence, 

a 	 or for any olhe-r purpose, conducive to hill de(~nce; it might, Ihen, be 

proper to Iny tile jirft charge, wi1.h hi, IIIU!wer to it, before the court. 
(11) Vol. 3, p.liS. 

,

"' ( 12) PrOliecutioll failing. "For it would be a very great discou_ 
ragement to the public justice, if prot.eCUton, who hlld A toleraMe ground 
of 6uspicioD, "'ere liable to be sued whene"er their indictment. m~iCllr_ 
ried." Ditto. See State trial., 12, I)P. 660, 138'l," .. JeUled point at 
(:(fmmOD law." 

(13) 	 Vol. • , p. SU . Ditto. 

E 
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to give a copy, which the custom of the Army, and the re
gulations of the Navy concede to the prisoner. 

RULE PROI'OSED.-TIlcre should be all article of war 
directing n charge to be given to the prisoner, as in the 
Navg, 24 hours before trial. 

ADDITIONAL CJfARGf:8. 

1. The work entitled the Military Law of England (14) 
states, that" the prelSent (then) J. A. G. (Sir, Charles Gould,) 
having been lately questioned on this subject, gave it as his 
o}Jinioll, that addilio71at charges, foreign to the original cause 
of a IJrisoner's arrest or confinement, arc admi!:lsible, suppos
ing they are first reported to tile per80n '10M lUll given or
ders for the prate,s, and by him deemed prfJ[Jtr to be inves
tigated; and sUPl>osing also that the prUoner is served with 
lufficient notice, and allowed sufficient time to prepdre for hil 
defence/' 

2. Colonel Kennedy states, (15) (f If, after prderring cer
tain charges against an officer or soldier, the prosecutor as
certrtins that the party has been guilty of further misconduct, 
it is competent for him to prefer additional charges against 
such officcr or soldier. III which casc, should these charges 
be submitted to the court-martial held for the trial of the 
prisollrr previous to hi", arraigllfnellt, he it! of course arraign
ed 011 both the original and additional charges in the same 
manner as if they furmed only one single accusation. But 
if, before the receipt of the latter, the prisoner bas bun ar
raigJled, and the trial commenced, the manner in which the 
court should, then, proceed, still r('mains a point which bas 
not been yet decided by competent autllorUy" (16). 

(U) PAge I'll. note, (Mily. Arraugemtnts, 66.) 
(16) Page .sO. 
(16) The Bombay code, (Kenn~dy, I). 288.) Article 14, deelRre!I that 

.. it is "rictly IpMking irregular ror K tuurt_u lllrtial to lldmh or ~ddi_ 
tional chArges being pre.i@rred Klrltinst him, e\· ~n althuu[(h he mHy not 
bll'e come 01) his defence.. The trial un the el utri!e~ fiflit Vf1'rHr~ 
mUilt be regularly concluded; and tbell, if nec6olllry, tbe I)rieoner way 
be tried on Iny further accusation that il brought IpillSt him." 

mailto:pre.i@rred
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3. Captain Simmons states, (17) that "A court-martial 
cannot entertain any additional charge, brought faward IUD

6tquenJ to the . wearing of the court and the llrraignment of 
the prisoner, either as referring to the cbarges in ilisuc or to 
a distinct offence. This rule is not only established by 
the custom of courts-martial, but must result from the terms 
of the oath administered to each member: You shall well C 

and t ruly try and determine, according to the c\'idence, in 
the maller now before y?U' (18). The prisoner is unqucli

(17) Page H1. 
(18) Tytler, p. 230. (The DIILh GYIl to~adminutered onceolllg, 

marginal Dote) Illites, that "The writen who have maintained this opi. 
nion bll\'c grounded it on the words or the duJrge given hy the J. Adv. 
prevWI.II to the oolh Qf the membeu; • you ulall well nnd truly try. find 
determine, Recording to your evidence, in the mathr DOW before yQu: 
But, in the tint place, the term mathr being gt Mric. will npply to every 
I;Ubjeet Qf criminal prosecution wbich is to be tried by the court ; and, 
.econdly, in tile particular oath which folio ....., lind 1I'hi4lh is taken by 
each Qf the memben, the words lire enti rdy gen.traJ, applying to their 
duty as judgu; with which character tbey continue inveated, till the 
whole trials lire 6oiijhed, aDd tbe court i, diuolved." 

Sir C. l\lorgan, hQwever, in hi, nQte, declared that they mu~t be 
".worn afresh for eaclt trial:" and it il now Qrdered ( Regulationland 
Orden for tbe army. p. 244). 1IIIIve to observe tbat the mernben' ootn. 
commences with" I --- do swear thllt I will duly adminifler jlUIiCf" 

and ia the oath of AjwJge AS well u thll1 of a juror. Tbe oatb to a juror 
i_" yQU shall ...ell and truly try the iaue joined between the partiell, 
and A true verdict rh'e, ACCQ rding tn the eyidence; 80 help yQU God." 

• (Crown Circuit Coml"Ulion. p. S·H.) 
As observed by McArthur, vol. 1.316·. "Thejudgellare only sworn 

once," (hence t sUllpose Tytkr gave die above QpiniQn) aod p. 317, elates 
.. PriQr to the statute!'N Geo. ii, it 1I'aII customlry fQr tbe J. A. (Ram! 
court&) to adminilter tQ the membe" on oatb, of the same tenor q the 
preliminary Qne, used in the ormy. Til. " well and truly to try, ADd 
determine. the matter befQre them, ~tween tbe king and the prilOllll1' to 
btl tried." 

The ~Drd8 " in the matter 1101(1 befQre YQu." lire incor reet, since tile 
charge, like 1111 indictments, is read aftll1' the I;QUrt 'has been IWQrn. The 
word" "between the king and the pr/lOner to lie' tried," are clearly the 
old wQrWi. and more expreaive. 

The wQrde (If the OQda" 1-- dQ .....ellr. thllt 1 1I'i11 admini.tll1'judice, 
&e." clearly contllin the Qath for II juror aud aiMI for II jud91, the addi_ 

£2 
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tionably amenable for any offence 'Unconnected with the sub
ject matter in issue, committed within the limited period, prior 
or subsequent to the date of arraignment, but such offence 
must form the substance of a separate charge, and the trial 
be distinct. '!'he court, if ordered to try it, must pass judg
ment on the charges to which the prisoner bas pleaded: and, 
being re-sworn, proceed indepelldelll of the former trial, ali 

in ordinary cascs/' 
4. 1 have replied to this passage in Captain Simmons' 

work before (19), and will here repeat a short passage 
of my opinion (20) . "Though military courts are not bound 
by the strict rules of the civil courtli, hlill it is 1I0t right or 
just to call upau any mitR to plead to tlcveral and distinct 
crimes. But an additional chargc relating to the same sub
ject, or continuation of misconduct, if due notice be given. 
and the. prisoner be prepared, (and if not prepared time 
must be gh'cn him,) there can be no legal objection." [ 
wonld not, as an additional charge, submit a cbarge for. 
U murder," in the case of a prisoner nnder trial (or" embez
z!e,nent." But, if other acts of cmbezzlement became 
known; or, if nn officer broke his arrest, or committed a con
tempt of court, I would add the additional charges. [mercly 
contend for thc ri!Jht, 

5. 'I'be late Sir C. Gould, J . A. G. for 50 years, givcs rill 
opinion in favor of the legality of entert:.lini'ng additional 
chargE'S j Col. K ennedy only says that therc is no decidcd 
authority. The Bombay code (2 1) statcl!, that" it is strictly 

t ion of the ,,"ord, " \\·ithout partiality, favor, or affection," belong to 
tbejllror', oath chiefly. The ..ords .. IIlld I further ,wea r. that I will 
not dil'ulge the Sentolf%, &c." apply to tile judg'" oath. The word. 
"neither, &c. will i dil;(:iose or diacol'er the \'ole or opinion," belong 
to Iiotb chRracten. In fact" You ~hll.lI welillUd truly try and deter. 
mine, &c." Are useleu, lind the meUlben do not kiM the book on their 
being read, witluJut whicb it is no oatil, but lifter taking the OIlth : to 
thllt it leemH clear thllt additional charges are not barred by the wordt 
.. matta now btfore you." 

(19) Improl'ed articles of war (1836) II. Iii. 
(iO) Pllge Ii'? 
(21) See note 16. 
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6ptaking irregular for a court-martial to admit of additional 
charges being preferred against him ;" thus not deeming 
the act illtgal: Sir C. Gould requires the sanction of the 
authority ordering the trial. I have examined the proceedings 
of general courts-Illarth" lodged in the J. A. G.'s office, 
Calcutta, for 45 years, and I saw no case where additional 
charges were admitted (and there arc many), in which the 
court was re-sworn. If new matter being introduced requires 
a cOllrt to be re-sworn, it must oceur even to try and deter
mine n breach of arrest (2'2), or a contempt of court. 

6. RULE PnOPOSED. It would appear that there is no 
Illegality ill a court H trying and determinini' any additional 
charges sanctioned by the authority ordering the prisoner's 
trial: provided the prisoner is !:\erved with sufficient notice, 
and allowed time to prepnre his defence: for which purpose, 
if required, the court must adjourn. 

CHARGES, UllIEDIATE TRIAL OF. 

1. Charges should not be allowed to remain long unin
vestigated . " H. M., adverting to what has appeared in the 
course of both these trials, has expressed his extreme disap
probation of keeping charges against an officer or soldier in 

reserve till they shall have accumulated. and then bringing 
them before a general court-martial collectively j whereas 
every charge should be preferred at the time when the 
faclor facts on which it turns are recent; or, if knowingly 
passed o,'er, ought not, either in candour or in justice, to 
be in future brought into question (23). 

(22) Cllplain Dunsmure, )st Bn. 10th N. r. \f1Ul "rraigned in Ft. 
" 'm. on 19th May, 1829, on eight chargu nnd au additional charge waa 
preferred against him. .. For breach or arrllat on the 2 11t inat. (May) 
in quitting Calcutta without leave, Bnd failing to appear before the ge.. 
ner"l court_martial auembled to investigat6 thf' aforementioned" (S) 
' f chargea 011 that day." Sentmce.-Guilty of &0 much or the originll.l 
chargll811B are stated ill the 6[lIling, and of the utiditiomd charge. To be 
cashiered. Approved and confirmed, ( signed) Edwanl Paget, GeneraJ, 
Commander_in_chief; G. O. C. C. 51h June, 1823. In thil caae. the court 
11'118 not r,.,..om! 

(23) Casee or Captain. John Cameroll, and John Roy, held in 
Edinburgh, in Much, 1798._Tytfer, p. 16'l, note. 
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List of rvUnelSesfor prosecution to Prinmer. 

2. "General or other officers commanding on foreign 
stations <Ire restricted from sending hume officers or men, 
with articles of accusation pending against them, except in 
cases of the most urgent necessity; it being essential to· 
wards the due administration of jlAtice, that ,vhen charges 
are preferred, they should be thoroughly investigated all the 
spot" (24). 

LIST OP WIT~ESSES FOR PR08ECUTIO~ TO PRISONER. 

1. The author of the Military Law of England (25) states 
that the J. A. should furnish the prisoner with the naUles 
of the witnesses, (as (<If as he is able,) by which the cbarge 
is to be proved. AlcArthuT (26) states, "from long establish
ed custom, it is deemed jllst and reasonable that the pri
sOller should be, in due time, furnished with the names and 
description of aU the witnesses to be produced at the trial 
against him," TyUel' (27) states, that he should ha\'e a list 
of the witncsses by which the charges are to be proved or 
Hupported. Sir C. ).{organ, J. A. G. in his note observes': 
HI ha\'c never understood it to be the duty of a J. A. in aU 
cases, to furnish thc prisoner, pre,,;ous to the trial, with the 
names, aod designation of the witnesses, by whose testi 
mony any act objected against him is cxpected to be prov
ed ." Col. Kennedy (28) states, that" it is not requisite." 
Capt. Simmons (29) quotes the opinion of Sir C. Morgan, 
but adds H although custom is, in most cases, opposed to the 
dictum of Mr. Tytler, yet there is much reason and justice 
in the argument." In the Brllgal army it is directed (30), 
that a H list of witnesses for the prosecution should, in all 
practicable cases, be gh'en to the prisoner;" but, where a 
prisoner drmanded it as a right, the refusal bythc J. A. wa!! 
approved of (31). 


(2q Regulations And Orders for tbe Army, p. 243. 

(2$) P.ge 99. 

(26) Vol. i. !lS2. 
(21) Pllge 358. 

(is) I'''ge 202. 

(29) J'Age ISO. 

(So) G. O. <.:. C. iSrd Sept. 18i6. 

(31) G. O. C. C. 13th August, 1828. 
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2. RULE PROPOSED. Though the writers are equally 
divided on the subject, the opinion of Sir C. Morgan should 
prevail, and clearly there is no rigM. But, where practica
ble, and the giving the names, &c. of the witnesses for the 
prosecution to the prisoner may not be improper; or occa

. sian 	their being tampered with, &c. by the prisoner; a list 
should be given to him, and the so doing might pre"ent him 
summoning other witnesses from a distance, to prove the 
same fact. Adye (32) says: "And it would not be improper 
for the prisoner to give in the names of ..uch persons as he 
means to caU upon a~ witnesses, in case they are officers, 
to prevent them, as well as the e\'idences for the crown, from 
being members of the court-martial (33)/' 

LIST OP l\h::lIUERS TO PRISONER. 

1. Tytler says (34), the prisoner should have a correct 
detail of the members of the court-martial. It might be 
useful to do 60, as it might prevent, in some cases, challengefl 
being made ill court; and if a sufficient t'casoll were givcn, 
another officer might be appointed; if the provritoty of re
licl'ing him were doubtful, then it should b\! lett to the court; 
I mean, particularly, in the case of the trial of an uflicer. If 
the J. A. gave the lhst to the officcr to he trted, 011 hearing 
nnyobjection which he knelV to be valid, he nught gct the 
membcr relie,'ed j or satisfy the prisoner that his objec
tion would, most probably, be overruled. Such opinion 
Dlight satisfy the prisoner, and might save the delayocca
sioned by an adjournment. '1'he author of the l1ilitary Law of 

(32) P Age 113. 
(3S) K~I,,;Jy, 11.202, Py., it has become the general practice on the 

meeting of the court, fu r th ... J. ,\ . to IllY on the llible, the liBllof ... itneli
Bel; for the prose<:ution lind de.fl'uce. Simmon., p. 131 ,- " ill iIOmetimea lAid 
on tbe tuMe." At regmltlltuJ <.lourtS-llIortial, thO;! Herjelmt.mlljor make~ 
out Hueh 1i8le, to 8mlble him to ",urn the num. The J. A., u~uully, pro.. 
duce8 the IiMt for the l'ro~ecuti()lI. \VLere there i8 no obje<.lt ion, it Q II 
good plan to have both 1i8ts on the table. 

(3") l'ulI'lI 358. T1I8 Military La", of England, p. 99, copiet from 
Tytler. 



32 Irons or Felter! on Pri,onerl. 

England says, "the members being seated (85), the Judge 
advocate calls over their (members) names; and then rends 
the President's appointment, and, artenvards, the commission 
by which he officiates, as J. A., himself. This being done, and 
the prisoner to be tried being brought before the court, &c." 
No other writer quotes this custom. It is Ilot usual; the 
orders, and warrants arc rend after the prisoner is brought 
into court. Commissions at the assizes are not read in the 
presence of the prisoners to be tried. The " Tarrant is the 
authority for the party to act, to whom it is addressed. It 
is not necessary, therefore, after the trial of one prisoner, to 
rcad again the \Varrant on a new trial. 

lnoN8 on FETTERS ON PRlSONEns. 

1. All the writers on militarr law copy from law books, 
as to the practice of using irolls, or fetters all prisoners. 
Blackstone (36) says, that co between the commitment and 
trial, a prisoner ought to be used with the utmost humanity; 
and neither be loaded with needless fetters, nor subjected to 
other hardships than such as are absolutely requisite for the 
purpose of confinement only; though what are so requisite, 
must too often be left to the discretion of tile gaolers." "Yet 
the law (as formerly held) would not justify them in fet· 
tering a prisoner, unless where he was unruly, o.r had 
attempted to escape." In the case of soldier, it is unusual 
to put them in irons unless violent, when it ill nccc!:Isary to 
do so (3i). 

2. When brought into court. Blackstone (38) . " He 
must be brought to thc bar without irolls, or any 
manner of shackles or bonds; unless there be evidcnt 
danger of an escape, and then be may be secured with 

(85) Page 101. 
(36) Vol. ", p. 800. 
(31) Private Patrick Murray, n. 101.', 3ht foot was tried for having 

"iolently Itruck Aui,tant Surgeon Jamet, and a aerjeant in the exeeu· 
t ion of their duty, alto t ... o IOldien while they were securing him; be 
WIUI in oooeequeoce blllldcuJ!'ed, while in ooo.finemen~. See G. O. C. C. 
18th (11th) Nov. 1831, for hi. trial. 

(38) Vol. 4-. p. 8'l2. 



33 Judge Advocate if to lUrid the Priloner. 

irons!' Mr. Christian adds to the 15th edition, in 11 note: 
u It has since been held that the court has no authority to 
order the irons to be taken off, till the prisoner has pleaded 
and the jury are charged to try him." On a trial, at Dina
poor, Pri\"ate Patrick Murray, II. M!s 31st Foot, (39) while 
the 'Varrants were being read struck one of the sentries 
over him, :~ violent blow in the face, in open court i I re
commended the court to order hilll to be hand-cuffed, and 
his arms to be tied behind him, which was done j and he 

t remained so during: the whole trial, the fact being recorded , 
on the proceedings. 

3. RULE PROPOSED. There seems to be no legal objec
tion to putting irons on a prisoner, during his trial, if he is 
unruly or violent; though there may be 110 danger of an , escape or rescue j protection is due to the persons of those 

•• who guard him: and he by his own violent conduct, renders 
f the measure necessary. 

o J UDGE ADVOCATE IF TO ASSisT TUE PmSQ:"1ER. 

e J. Sullivan (40) says-"'l'he J. A. is allowed to restrain 
the delinquent from advancing any thing to criminate him" 
selL" Adye (4 1) says, "it seems to be generally e."<pected, 
that he should assist the prisoner in his defence, Ilarticuiarly 

d if a private soldicr. This (if it is a part of his duty) must 
oJ have arisen merely from custom, for I know no authority 

for it/' The author of the" Military Law of England" 
(42) quotcs Sullivan. McArthur (43) says, that he should 

(e 

". 

" 

give "reasonable assistance to the prisonel' in his d~fence, 
'Y eithcr in point of law or of justice. It is his duty, that the 

proof, both on the part of the crown and the prisoner, should 
th be properly laid before the court. And where any doubtful 

point may arise, he should rather incline to the part of the 
Jlrisoner; and nothing should induce him to omit any 
circumstances, in the minutes of the proceedings, that may 

:u· have a tendency to palliate the charges against the accused." 
b. 
c. (::19) See Dote 37. (41) rage 101. (43) Vol. i. 291. 

(400) Pllge 39. (4'l) Page 123. , 

.. 
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Tytler (44) says, cc Another part of tbe official duty of the 
J. A., which though not enjoined by any particular enact
ment of the military law, has yet the sanction of general and 
estnblished practice, is, that he should assist the prisoner 
in the conduct of his defence," and (45) cc for that purpose, 
that he should cither converse with himself, or with his 
counsel, before proceeding to tria}." 

2. Sir C. Morgan in his note to Tyt.ler, says, " I must 
confess I am decidedly of a different. opinion from Mr. 
Tytler, with regard to the propriety, or expediency, of the 
J. A. having a personal conference with t.he person to be 
tried, and lcarning the scope of his defence; and have rather 
avoided than courted an anticipation of the prisoner's de
fence." Col. Kennedy (46) says," It is also expected that 
the J. A. if consulted, by the prisoner, should give him the 
best information and addce in his power. But an opinion 
which has long been prevalent ill the army, that it was the 
official duly of the J. A., to assist the prisoner in the conduct 
of his defence, appears to be no longer maintained," nnd 
alluding to his duty for crown, adds-" In court, therefore~ 
it is not in the power of the J. A. to afford the prisoner any 
effectual nssistance; for, there, he could neither advise him 
Jlor frame questions for him" (4i). 

3. Simmoll8 (48) says, (; It is more consonant with the 
custom of the sen'ice, that the J . A. should only interfere 
to the extent to which the court itself is bound to interpose; 
to take care that the prisoner shall not sulTcr from a want 
of knowledge of the law, or from a deficiency of experience 

or ability to elicit from witnesses, or to de\'elop by the 


. testimony, wbich in the course of the trial may present itself, 


(oH) PHge :155. 
(45) Page 360. 
(46) Pnge 203. 
(407) lie add~ in R note, p. '2{Ii. "A prilOner, however, may gil'l! 

the J . A. R m('morl.ndum of the point. on .. hith he "'i,he. his 011'0 1I'it
nessell to be eXRmined, Rnd the OIJposite party cross--exlimine(1 ; or n li~t 
of questionll to the &arne effect, and request him to put only .uch at he 
thinks neeetlarr. lind to frame the question. iD bit OW" word&." 

(48) Page 1.52. 
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0. full statement of the facts of the case, as bearing on the 
defence. To this extent, the court-martial 811d J. A. are 
bound, it is conceived, to offer their advice to the prisoner. 
Justice is the object for which the court. ill convened, and 
the J. A. appointed!' 

4. Qmsulted by prisoner before trial. An officer offici
ating as Judge Advocate, ollce asked the Judge Advocate 
GenNai if he might speak to the prisoner before trial, his 
reply was-u 1 do not conceive there is any objt'ctioll to 
your acceding to the desire of a prisoner to attend him pre
"iously to trial; if any good can be the resultU (49). I con
ceive great good may often result, particularly ill the case 
of a privnte sohliel'; tbe J . A. is more free from bias, it 
mny be supposed, than any other perSOIl. And in the case 
of un onicer, particularly where the J. A. is 1I0t the prose
cutor, he Illay be looked UpOIl in the light of a moderator. 
If he is the prosecutor, even, his udvice lllay be of more use 
than that of e,'en a friend, who will naturally take only olle 
view of the case, that in favor of the accused. 

5. RULl! PROI'OSED. Though the J. A. is not officially 
bound to assist the prisoner, it is higbly proper that he should 
do so as far as he can without neglectiog his duty. He can
not be of so much assistance during the prosecution, as 01\ 

the defence. While no J. A. should omit to prot!uce, or to 
point out to a prosecutor the production of, any evidcnce 
to prOl'(' the charges; he may, stilI, advise the prisoner to 
refrain from putting questions which may either be of no 
use or tend to lengthen the proceedings. Till the prisoner 
comes on his defence he has no evidence to produce; but., 
during the prosecution, tbe object is to prevent the prisoner 
committing bim~elf, in auy way, either by speaking or 
writing. 

PROSECUTOR. 

1. The J. A. used, formerly, always to be the prosecutor, 
but in modern times, it has been the custom to appoint all 
officer to be the conductor of the proceedings. 'fhe rule 

(49) 	 Letter, No. :i37+, J. A. G. O. ~nh July. 1830. 
,.. 2 



Prosecutor. 

in the Bengal army is (50), "If a crime be of a general 
nature, and not. an injury to all i,u1ilJidual, to caU all the 
persall preferring the charge to appear as prosecutor, and 
the J. A. i:; to submit to the gelleral officer, &c. command
ing the divi8ioll, &c. the expediency, generally, of the officer 
COUlmanding the regiment or department to whieh the pri
soner may belollg, beiug required to sustain the prosecution . 

2. Captain Simmons states (5 1), that" By the custom 
of the service, the actual duties of prosecutor more frequent
ly devoh'e on the indh'idual originating the churge, or on a 
staff officer ordered to perform the duty; it is, however, 
always considered to be at the suit of the king. No person, 
except the J. A. can appear as prosecutor before a eourt
martial, who is not subject to martial law" (52) . Major 
General Sir C. Dalbiac, president of the court of inquiry, 
16th Nov. 1831, was the prollCcutor on the trial of the late 
Lieut. Colollel Brereton and Capt. \\Tarrington, for their 
condllct during the Bristol riots. 

The J . A. G. (Quetltin's trilll, p . 34) said (1814), H It has 
always been the practice, since 1 ha\'e been in office, and 
with my predecessors (unlesl! thrre was some rClllIon why it 
could not be so managed), that somebody should be appoint

ed prosecutor." 
3. Joinl Prosecutors. Sometimes joint prosecutors are ap

pointed, as ill the case of the late Lieut. Genl. Sir J. Murray, 
Hart. (53) . 'rllere were two chnrges relating to his conduct 
in the siege and operations before 'l'arragona, in June, 1813, 
and n 3rt! charge regarding the hastily re·embarking the 
force!'! and abandoning artillery, stores. ammunition, &C. 
which might have been embarked in safety, Admiral Hallo
well engaging to elTect the sume. 'I'he offieia~ing D. J . A. G. 
conducted the 1st and 2nd charges, and all the third 

(50) Cirenlllr, J . A. G. No. 178, uth June, 1832. In the Bl1mbny 
Anny tl,ere i•• Rimilar rule, CoJe of :\liIy. Regulation.} aectioD xx. 
29.-Kepn~y, p. 292. 

(51) Ppll:e 1.\3. 
(52) "Mlht Ioe II. milit.uy r,e r.oon." G. O. C. C. 26th July. 1821. 
(53) G. O. II. O. mh Feb. HIU. 
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charge the admiral was the prosecutor, and directed to be 
such by a lctter from the Secretary of State (54). 

I"FOR:\IANT. 

In the Bengal army, "In cases of a civil pCr90n being 
complainant, he becomes the principal witness, and after 
giving his evidence, should be allowed to remain in court, 
that the J . A. may refer to him" (55). In the Bombay 
army the rule is, (56) c: But if the persoll bringing formed 
an accusation against any person in the army is not himself 
an officer, either in the naval or military service; he canuot 
appear in court as the prosccutor, but merely as an infor
mant, ami in that case the J. A. conducts the prosecution." , 

AMICUS CURI A> ., 
• I . Adye (5 i) says, "Counsel, or at least Amici Curia!, , have becn allowed to prisoners, at courts-martial, in all 

cases." McArthur (58) says, "It is likewise the practice 
8 at courts-martial to indulge the prisoner with counsel, or at 
J least amici curia! (or friends of the court), who may sit or 
t 	 stund near him, and instruct him whut questions to ask the 

wiblesses, with respect to matters of fact before the court ; 
and these friends should commit to paper, the necessary 
interrogatories as they may arise, which the prisoner gives 
on scparate slips to the J . A."" 

.

,t In the Bombay army it is directed that (59) "the prose
J, cutor and prisoner, on requcsting it, are to be allowed the 

e lIssistance either of a friend or of a professional gentleman. 
But no person is on any account to be permitted to lIddress 
the court, or to interfere in any manner with its proceedings 

- except the parties themselves." 
" 
·d 

(S4.) Printed trial , p. H. 
(5f;) G. O. C. C. 26th July, 1827. 

"Y.. {56) Mily. Regulation9, section u. SO.-Kennedy, p.. 292 . 
(57) 1'1'1(1) 103.; IfO al;KJ, Author uf Mily. La" of Englrmd, p. 12'", 

quoting McArthur. 
(58) Vfll. 2, I'. 4'. See Delafunl, 166. 
(S9) Mily. Regulations, xx. sl.-Kennedy, 292. 
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2. In the worst times a prisoner has heell allowed an 
Amicu8 CtU-;tf!. On the trial of Algernon Sidney, for high 
trenson, 35 Charles 2, 1683, Mr. BanifieJd, who had been onc 
of the counsel assigned to advise with Sidney, as appears by 
Sir 'Yo Willinms's MS. addressed the court of K. D. against 
passing judgment as follows: H Sir, I pray you to henr me 
one word as Amicus C1lri~; I humbly suppose that your Lord
ship will not give judgment if there be a material defect in 
the indictment; as the clerk did read it, he left out defeusor 
fidei, which is part of the stile of H. M." (60) . 

3. Where rifwed, duapprrn:ed of. Where a dulrict 
court-martial refused to allow a private soldier a friend (Ami
cus Curid!), the Commander-in-chief remarked H though be 
may be refused any particular individual who has not obtain
ed lea'f"e, still the prisoner should be allowed Olle, as be is at 
a general court-martial; ami the same principles of justice 
gh'e it in the former case" (61) . 

4. R ULE PROPOSED. That all the writers on military law, 
and all military authorities, and the custom of all the courts 
of law givc the prisoner an Amicus (or Amici) Curia! . It is 
not only just, but may be of service to the courtJ by re
straining lhe conduct of the prisoner (62). 

COU~SEL FOR. PRJSO~ER. 

All the writcrs 011 military law admit it to be the custom 
to allow a prisoner to have counsel (63) . 

(60) Stllte 'j'riab, is. 901. 

(61) G. O. C. C. (Uombay) 2QIII MlU"ch, 1832, para. 1. 
(62) 10 the case of Bombardier Silke, tried at Beullres, for milo. 

-.laughter, II mlln ClIme to me and lIIIid he wal dtllired to report himself to 

me, liS the )ltl'llOn to aui,t the Ilrisoner. The Bombardier had killed Il 

gunner i ll a light, and fli the peN<lo chllieo III II friend for the prisoner 
"q kno.·n to be ..IIIlt i8 termed a " Jaw),e," allIong the mell , lind a trouble_ 
some charllCter, I sllOke to the Bombardier and advised him not to 11110" 
the man (LowtJ) to al111tllr in c:ourt, and 1 would assist him; to whic:h he 
aDented, (G. O. C. C. 26th August, 1837.) 

(63) Sullivan, 41. Delafous, 166. Adye, lOS. Mily. Law, 12 •. 
Mc,\rthur, ii..... Tytler,251. Kennedy,62. Simmolll, U6. 



39 Charge, ~c. 

CIIAROE IP READ TO COURT BEFORE ARRAIOXlIEXT. 

1. Captain Simmons says (I ), c<]t is not only withil1 
the power of a court-martial, but a duty, the neglect of which 
may incur censure, to judge of the propriety of the charge, 
not only as regards the nature of it with reference to thcir 
jurisdictio1l; 	but also, whether the wording be sufficiently 
precise and the crime clearly defined. 1t would perhaps 
conduce to regularity, lUld might occnsionally obviate lUuch 
inconvenience, if courts-martial were, iJl\'ariably, cleared 
on the reading of the charge, before the arraignment of the 
prisoner, to consider its rele\'ancy!' And he alludes to the 
case of Captain Peshall, 88th regiment (2) tried, at Ariscum, 
in Spain, in which H. R. H . P. R. remarked all the va!Jue
ness of the wording (3) of the charge, and obsen'ed H the 
conduct of the prosecutor and the cou.rt appear to have been 
irregular, one in preferring an accusation so indirectly framed, 
and the other in TeceiIJillg it!' 

2. If dtjeclive adjourn. In the Bengal army there is 
an order (4) which states, H and it is the duty of the Judge 
Advocate to remonstrate against the court's proceeding to 
trial on a charge that is deficient in accuracy or perspicuity." 
This has occurred in a case in which the superintending offi
ccr of a native regimental court-martial exhibited charges 
against the Comg. oflicer of his regiment for an illegal inflic
tion of a sentence of corporal punishment awarded by the 
court contrary to the sentence. 'rhe J. A. G. recommended 
the court to adjourn, which they did (5). In. the case of 
Major Everard, 14th foot, tried on charges framed by the late 

(I) Page IS7. 
(~) G. O. II. G. 13th Dee. 181S. 
(S) The cJ"l.rge 'UI U abience without!ea"e from the '2-Uh June, 

to 28th July, 18ll1, (lluring whieh period hi~ eorpij waa ellll,loyed on 
service) lIud coupled with hiij f:()nduct all fOI7I~ f"rmer OC(:olion-t. rail!
ing, at least, a luspieion thllt it was intentiunal." (James', Decisions, 
p. SiS). n ad thelil! f'harge\l been corrected by " J. A. he ...ould not ha"e 
inserted Ihe tltll'" .... ord~ " on tome former /lCClUiolll." 

(") G. O. C. C. 8th Feb. 1802, (Lord Lake.) 
(S) G. O. Capt. Geni. (.iJlllrq. JYelltlley), !Nnd Nov. 1802. 
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Colonel McComhe, his Comg. officer, wherein he 'vas charged 
with" systematic slight on various o('c{J8ions;' all the Major 
being nsked to plead begged that dates might be assigned j 

dates were as!:ligned by the prosecutor by order of the conrt, 
for which purpose they adjourned (6) . But if the prisoner 
]lIead a "Milnomer," the court lllny ask the prisoner what 
is his renl name, and call UpOIl him to plead to the amended 
chnrgc" (i ). 

MEMBERS IN 'VAITt SO. 

1. I believe, the practice of h.wing members in wailing 
still prc,'ails in the ltfadra8 army. Sullivan (8) states that 
"whenever members are in waiting, it is. right that they should 
regularly sit and be l,resent at all deliberations, even wht'll 
the court is cleared; as otherwise, the sudden indisposition 
of a member ill the last stage of a trial, may, for the in(or
matioll of his substitute, occasion its recommencement. 
Afemoor, in waiting, lloweuer, have #0 voice; neither can 
they he permitud to be present when judgment is passing/' 
Again (9), <t The president, members, members in waiting, 
and the J. A. arc duly 'worn." 

'J!ytler (10) after remarking that instead of 13 members, 
there may be double that number, states that "every indi
vidual of that number must be sworn a member, and is by 
law im'ested with the same deliberative and judicial powers 
as his fellows;" and addlO in a note, that if 2 out 'of 15 were 
to withdraw (as members originally in waiti.ng and not re
quired), and 9 were to vote a sentence of death, whereas JO 
(Jrdb) would be required with a court of 15, the life of the 
prisoner must have been saved . Sir C. Morga" in his notes 
to Tytler (II) observes that "it has happeued that officel"i 

(6) O. O. C. C. 3rd Dec. ( K. T. 29th Nov.) I B~. 

(7) 9 Oeo. iv. c. a, IJ. 11. Thul where the pri8Qller ,..-u styled Job 
find enid lli~ nllme wall Jurne, " the J . A. altered it to James in court. 
G. O. C. C. l Oth Oct. 1832. 

(8) I~age 103. 
(9) Page 9.$. 
(10) P.lge 131. 

(II) 1'age In. 

http:waiti.ng
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d have been sworn, and have be-en stated on the proceedings, 
as in waiting, and bave withdrawn when the court have come 
to a decision; this practice is very erroneous." 

t, . 3. In the Bomhay army, the practice does not prevail. 
CoLonel Kelmedy stl\tes (12), H These (members in waiting) 
are not considered in the same light as the members in 
waiting who formerly took their scats at courts-martial, 
butdid 1Wt vote. But as it is sometimes understood, that 
exceptions (challenges) wiU be made, officers are ordered to 
be in attendance in case of their being required as members; 

'9 and should this not be the case, they return to their regi
at ments as soon iUI the court is sworn in" (13). So that if
ld the ftfad1'a' army adopt the above bad practice, it must 
~n llal'e been copied from Sulli.IJan; and is not the practice of 
)n 

the army. 
4. RULE PROPOSED . It appears that no officer who has 

)t. once been sworn at any court-martial as president or mem
.n ber, can rf'tire from his place as such; unless b)' death, or." certified sickness (14). 
'9, 

CUALLENGES. 

'" 1. A8 to lh~ Preside1lt, or Member, of the p"eIJious Court
di-

of lnquiry. Sullivan (15) tia.ys H Members of a court of inby 
quiry are liable to be excepted agaillst all Illembers of a 

en court-martial; that is, if they shull !iit as members 011 t he 
same ca.use!' Delafrnll, (16) dmt "Those who have acted 

<e- as members 011 a court or inquiry into the prisoner's COIl
10 duct, should not be permitted to sit Oil his court-martial; 

. 
the 

" 
since they are held. in uUUlY respeCtli, in the light of a grand 

tes 

(1~) Xote to p. 3~O• 
(13) PlIg8 18 state!< that thelldditional members vote and give their 

Opillioll, the lame IIlI tither members. 
(14) In the IIl1vy "110 member sitltllllbsent himself from the lIIid 'M' 

'urt. 	 eourt during the whole trilll, !IlIon IllIill of being cashiered; e:o:cellt ill 
cue of .ickm!u, or oUIt:r utraordinary IlIIa i"dupelllUblt lJCCtI..iOll, to be 
judg«J of by the said rourt," 19 Geo. iii. c.11. McArthur, \ 01. 1'11. ~UO. 

(U) Plige 20. 
(16) 	 Page li3. 
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jury." Adye. (l7) that {f Members of 1\ court of inquiry 
(which 1 have already observed, may in some measure be 
compared to a grnnd jury) may therefore by tJlis statute 
(25 Edw. 3, c. 3), be challenged and excepted against, as 
members of a court-martial; held either for the same cau.re, 
or upon the trial of another action, in which the same mat
ter is in question, or happens to be material, though not 
directly in issue; as is expressed in the statute, if they have 
given an opini.on, as they are sometimes directed to do/' 
'l'be author of the Mily. Law of England (18) that" Mem
bers of a court of inquiry in the tame caust or .ame matier 
nre liable to be excepted against as judges." "fcArthur, (19) 
that " A mo::;t obvious cause of challenge, and which it 
would be the duty of a J . A. to anticipate, may be made 
against lIny officer, sitting at a court.martial, who had pre
viously sat at a court of inquiry and gil'en his opinion on the 
matter at isslIe." Tgtler, (20) that " A court of inquiry 
bearing a Ilcar affinity to a grand jury, and the law being 
precise on that point, that no grand juror who has found R 

bill of iudictmellt against a prisoner, can be a member of 
the petty jury on the trial of that prisoner, or even 011 the 
trial of another, wherein the aome matter is in question : 
(25 Edw. 3. c. 3. Hen. iv. ::! Pl. 4,) it seems to be thence 
with much reasoll concluded, that it is sufiicient ground for 
challenging the member of Ii general court·martial, that he 
had given his opinion of the cause in a previou3 court of ill
cp1iry." 

2. Captain McNaghten, (21) that" Suspicion of preju· 
dice, and the previous expression of au opinion 011 the Cllse, 
are considered two of the most "alid elluses of challenges 
that can be urged." Kennedy (:l2) that" 'fhe having been 
a member of a court of inquiry 011 the same subject which 
had given an op,inion; but if the courl had not given an 
opinion, the member Cllflllot be objected to." Simmons, 

(17) P.ge lSI. (90) Polge 22:1
(1$) I'age 103, note. (21) Page 10•. 

(19) Vol. i. 27.5. (22) PKge 30. 

http:opini.on
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(23) that" An officer's havi.ng been a. member of a court 
of inquiry held to inves.tigate the subject of the charge, 
the court haloing given all opinion, is admitted as a valid 
cause of challenge; and it is believed to be equally so where 
the COllrt bas '!lot given nn opinion. The contr,lry position 
is entertained in a recent soldier-like work on courts-mar
tial (24) . It will be granted without difficulty that a judge 
or juror ought, as far at:! practicable, to enter upon the in
vestigation of a charge without prejudice, without the bias 
which t:r: parte statements arc calculated to create. Now 
the proceedings of a court of inquiry may be, and genero.lIy 
at'c. ez parte allegations tending to attach criminality, or to 
c!:Itabli!:lh fncts upon which Bubsequent charges may be built. 
H the accused be p'ermitted to cnter on explanation, the 
statements in his favor are equally without the sanction of 
nil oath, which the custom of all courts, and the statute law 
as to courls-martial~ render necessary. It would therefore, 
it is apprehended, be quite incompatible with a fair and 
equitable trial, that a member of a court-martial should be 
thus exposed to the impression of statements by individuals 
neither on oath, nor subject to cross examination!' 

3. Out of nine writers five are of opinion that the mem
ber of the court of inquiry should not be a member of the 
court- martial to try the same cause, if an opinion has been 
given, and fOllr that he should not be a member whether he 
has, or has not, given lut opinion. I am very much of 
Simmons's opinion; but 1 view the subject in two lights: 
1st, in Ii legal., 2nd in a military point of view. In the legal 
sense, there being no opinion giveil, the anaJogy between 
the court of inquiry and a grand jury ceases . They merelr 
recort! the evidence submitted, but still they mentally lind 
morally dn form some opinion, and may learn more than 
the grand jurors, by hearing both liiues j though the evidence 

, 

,• 
, 
, 


be 1I0t on oath, still, for the time, the evidence is supposed , 
to be the truth, without an oath; anti a knowledge of facb 
must, in some degree, prejudict! the mind; particularly, ifthe 

(23) 	 Page 165. ('l-t.) Kennedy, p. 30. 

G 2 
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evidence he heard on both sides; for though the juror finds 
a. true bill, because he hears facts sworn to, still, if at a 
court of inquiry, the defendant brings forward eddence 
which docs not make a favourable imprcsflion, it must add 
strength to the prosecution, and lead to the forming even 
though ment ..dly Dilly and though not expressed, an opinion 
adverse to his cause. However, he is not compelled to 
adduce any evidence, and if of a doubtful character may 
reserve it. (or his defence on his trial: and he is usually 
ad,·jsed to do 80 : but, where the accused can rebut the 
charge he will often do so, and if he does so partially it may 
be inferred that there is some guilt . • 

4 . In the military point of view, in the ordinary barrack 
transactiolls which are of clear proof, and ,,'here, a!l in mu
tinous or insubordinate conduct, IItriking aN. C. 0., deser
tion, absence without leave, &c., the guilt of the prisoner is 
usually the opinion of 10 or 12 out of 13 (if not of the 
whole) officenl composing the COllrt j I never object to the 
memben of the court of inquiry in such cases. In cases of 
murder, manslaughter, and non-military cases, I advise that 
the officers who were on the court of inquiry, should not be 
on the court-martial. There ill also this to be considered. 
'l'he whole 12 of the jury must agree-in a court-martial the 
majority, or 9 out of 13, or I rds only are required; so that 
the, say, three officers who were on the court of inquiry, 
may not affect the verdict. Again, the prejudice of one 
juror may defeat justice; 11 may think the prisoner guilty; 
the 12th juror may believe him innocent; and the crown as 
well as the prisoner is to be considered. It may be said at 
a court-martial, the member who is prejudiced against the 
prisoner will vote a more severe punishment; but, in military 
cases, oillcers usually award the punishment due to disci
pline; and all must vote some punishment, and the most 
severe punh~hment if voted by such prejudiced member, can
not be carried without the cousent of the mqjority: so 
that 1 can declare that in ordinary military cases, the prisoner 
will not suffer by the members of the court of inquiry being 
members. 
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• 6. RULE PROPOSED. I lvould propose, that in oniinary 
a military trials, where no opinion has been given, the mem
e bers of a court of inquiry should be allowed to sit on the 

court-martial to try the same offence. But that, in the cases 
of murder, man slaughter, and non-military cases, the mem" n 	 bers of the court of inquiry should 1I0t be on the court

o martial. The rule to apply to general and district courts
y martial-provided that, if it be practicable, and can be 
y conveniently done, no member of a court of inquiry, should 
e be put on the court-martial. 

y 6. ChaUenge. by the J. A. or pro.ecutor, QI well 111 by 
the prilonu. The Bombay military code (25) gives the 

k right of challenge to" both the prosecutor and prisoner." 

.- But tha prisoner it seems first cbullenges. U The rule re• 

.- !lpectiug the time of making a chollenge in criminal cases 
is, that the prisoner should declare whether he challenges, 
before the counsel for the crown are called upon" (26) ." 7· Cl~allenge of Pre,idetl,t . The rule in the Bombay•• 
military code (27) is, U But they (prosecutor and prisoner).f 
cannot object to the President as he is appointed by war· .. .t 
rant;" this is as KelUled!l says (28) erroneous and quotes the 
words of Sir C. lIforgan. (29). Cf The pruid~l of a courti. 

.e 	 martial cannot be objected to, by challenge, in the same 
manner, as the members may be; he being named in the.t 
order or warrant for the trial. If therefore any objection .. 
 be urged against his appointment, care must be taken to 
" 

.. hal'e such objection clear and specific; the court must then 
separate, and the objection Illllst be referred for decision 
to the authority under which his Ilame was inserted in the .. .t 
order, or warrallt,U McNaghten (30) and Simmo'~ (31) are 
of opinion the president may be cballenged; the latter in 

!l- ('is) Seetion:o:. 24. Kennedy, p. 290. 
• t ('i/6) SUtte tdllla, 32 vol. 774, Rnd 16 vol. ISS. 

(27) Section];X. 24. Keonedy, 291. 
(28) Page 29...l 
(~) Note 10 Tyller, p. ~. 

'" (SO) Page 103. 
•g (31) Paga HID. 
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the manner stated by Sir C. Morgan. On the trial of Li.eut. 
General Sir J. Murray, (1813) the officiating D. J. A. G. 
said he could lIot challenge the president (32). The note by 
Sir C. Morgan though prior to 1815, decides the point, he 
having been the J . A. G. The rule of law is that all jurors 
may be challeugro for cause sbc\vn, and the president being 
only a membf'r as to the "ote, opinion, and sentence, ought, 
in aU justice, to be liable to be challenged. The president 
is seldom challenged, and is sometime, selected by the officer 
ordering the court. 10 native courts-martial, the ,enior is 
usually directed to preside. In native general courts-martial 
the president is appointed in orders, and is the senior of the 
native officers whose names arc sent in. In Europea1. gene
ral courts-martial he is named ill orders; and the corps fur
nishing Held officers, must consequently send the names of 
thoseiunior to the president. 

8. President must be challenged in certain caul. The 
president of a district court-martial is not to be undcr the 
rank of a field officer (unless aile cannot be had), nor the 
Comg. officer of the district, or of the prisoner's regiment 
(33) . The president of a general court-martial (34) "shall 
ill no casc be the officer Comg .• ill·chief, or Govemor of 
the garrison where the offender shall be tried, nor under 
the degree of a field officer, unless where a field officer 
cannot be had; nor in any case whatsoever under the de· 
gree of a Captain." III either of these cases, it would be the 
duty of the J. A. to challenge the president if appointed 
contrary to the above orders. If the president (a Captain) 
had been president of the regimttllat court-martial appealed 
from; or if the president bad been president or member of 
a court of inquiry; baving given an opinion; the J. A. 
should challenge them. In all other Collies the prisoner and 
prosecutor would challenge, for cause, in the same manuer 
as in courts of law. 

(~) Printed trilll, p. 1. 
(35) Wllrnlnt to hold district COllrU-'lDartiai. 

(3') Artiele of War, 71. 
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9, RULE PROPOSEO. That the president and membcr~ of 
gcneral alld district (35) courts-martial may be challenged 
by the prisoner and J. A. or prosecutor; for cause rulsigned : 
but that if the prendent be cballcnged the court should re
cord the objection. and if necessary. report the cause. For 
it mny be satisfactorily proved to the prisoner. thnt there 
is no \'alid cause. 

10. CllQllenge~ at regimental courts not allowed of right. 
Captain SimmQns (36) 8ays under the head of regimental 
courts-martial. " It is lIot usual to ask the prisoner whether 
he has cause of chilUenge against an officer detailed for his 
trial; though if he offer such as to render an ofticer ineli
gible as a member. it must necessarily be entertained by 
the court; or its proceedings may be so vitiated as to inva
lidate its sentence." 

2. It was remarked by the Marquess of Hading', when 
Commander-in-chicf in India (37), tho.t such a privilegeH 

is not analogous to British law. except on capital charge@, 
which the inferior courts-martini cannot entertain. A pri
soner, before being brought to trial in one of the inferior 
courts, should always be informed by direction of the offici
ating J. A. or superintending officer, that if he have any rea
sons for surmising any partieuillr member or members to 
harbour animosity or violent prejudice against him, or can 
charge any Olle of them with having declared beforehand 
the judgment he would pronounce, the court would upon 
8uch a statement discuss the case with its proofs, and con
firm or overrule the objection according to their opinion of 
its validity. 'I'he prisoner will thus have all equitable secu
rity, without room being left for public misconstruction. 
Hence, the Commander-in-chief enjoins all courts-martial 
inferior to general courts-Illb.rtial not to invite a challenge 
without the above explanation, and not to admit one but on 

(35) M. G. Sir J . Macdonald, A. G. H. M'L .'or~, in hia evidenca 
before the Mily. Cummi8llion ( 1835) ..ill chllllimgON 'lll'ero Allo'lll'ed at 
Gt'II.l. Rt9tl. eourtS-DJ.arliai; nu'III', Diltricl COuf\il-IDllnia1. 

(36) Pllge U. 
(31) G. O. C, C. (Bengal) 6tb MaT. ISW. 
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just cause II.s!igned and proved to the satisfaction of the 
court." 

11 . Judge Adl:ocate cannot oe cltallenged. The Bombay 
code of Military .Regulations (38) declares that neither the 
prosecutor or prisoner can object to the Judge Advocate, 
as be acts on behalf of the crown. Captain SimmOI18 (39 ) 
says, n The J. A. or his deputy cannot, ou any grounds. be 
challenged; as well might the Attorney General be objected 
to in lhe court of King's Bench." 

12. TIlt challenged memhu withdraw,. In the B('ngal 
Army (40) "If the prisoner, &c. cballengell, the mewber 
withdraws. and the court is cleart-d, and when opened, the 
m~mber is informed he is to retire from the court as a 
member. If the challenge be disallowed, he resumes bill 
seat." 'rhe Bombay Regn. is the Blune (41), lind Colonel 
Kennedy gives the saLlIe opinion (42) and /lfcNaghten 
states (43) C( 1'h~ officer challenged. should not be present at 
the ensuing discussion; this, on the principle which obtains 
in courts of law." As challenges are for cause stated at 
courts-martial, such should be iu writing. ]n courts of 
la'., the cause is stated, in open court, just as the witnes! 
C( comes to the book/' should the cause of challenge be 
prejudice I think it may as well be concealed from the 
knowledge of the member. ~ 

13. Challengel if allowed, after member, have been sworn. 
Sullivan (44) says, 'No member, can be excepted against 
after the formation of the court, neither can an ignorance 
of his former character be pleaded against him, unlesll he 
sball have perpetrated some deed, or have been principally 
or acccssarily concerned in the commission of some act, 

(38) Section n. 240. Kennedy, p. 291. 
(39) PJlge 160. 
(40) M. S. J. A. G. O. p. 91. 
(41) Secti~n J::l. is. Kennedy, p. 291. 
(42) Page 29. 
(43) PaKe 106, not-e. 
(44) Page 1 •. 
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subsequent to such formation, which shall be adduced as 
b'1lilt against him." Adye, (45) "No juror can be chal
lenged, either by the king or prisoner, without consent, after 
he hath been sworn, whether on the same day, or on "
former j unless it bc for somc cause that happened since he 
was sworn." Tytler, (46) H There is no reason of justice, 
or of common sense, that should preclude a prisoner from 
challenging, on sufficient cause, any of the members after 
the court is sworn: provided he had no opportunity of 
mm-ing his objection o,/ore that form was gone through. 
An objection cannot be said to be waved, which the objec
tor had no power of urging." ru Sir C. Morgan has not 
objected to this opinion, great weight is due to what 1'ytler 
bas stated. 

2. McNaghten (4i) says, " I think a case might be 
supposed of so strong a nature, tbtlt the judge would 
receive a challenge even after the jury bad been regularly 
empalllleUed." On the trial of Col. Morris, at the Assizes 
at the Cnstle of York, before two judges, for high treason, 
( I Charlet 2, A. D. 1649,) (48) a challenge of a juror 
after the oath was administered, but before the juror had 
kissed the book, was held to be too late;" but in those 
~imes prisoners were hardly dealt with. 

3. RULE Paoposeo.-l think there should be a llule 
that, if any good and sufficient cause of challellge shall 
be known after the member shall have heen sworn; such as 
that the member had said "that the prisoner ,vas guilty, or 
deserved to be hanged," tampering with the witnesses (49), 

(45) Page 141. 
(46) l'l\8e 231. 
(47) Page 17S. 
(olS) State Trials, "01. il'. p. 1255. 
(49) Simmonl, p. 163, cites a caae, in theyear 1T18, "liD officer tried 

at Gillraltllr by a oourt.martial, for killing IUloth<!r; the prilOner clml_ 
lenged ',,"0 of the memben; the fint, for tampering with one of hi' 
witn8\ilie.; the other, for declaring before the trilll came 011, that be 
deserved to die; both were proved, and admitted by tbe court to be 
jUlt alld reatonal!le Uceptiolll; ...hereupon they ...ere both dismiued, 
and othen ""orll in their room,'· (Sill/U', Mily. Library, vol. iv. p. 6~.) 

H 
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or the like, that the prisoner might challenge such member, 
though such fnct became known after he had been sworn, 
and the trial had commenced, and that if the court consist
ed of the legltl number, without such member, the court 
might direct such member to retire. If reduced, by his 
withdrawing, below the legal number; then, that another 
member should take his place; and the evidence be taken 
de fl()VO, and such Ilew member should be sworn, subject to 
the usual challenge. 

14. Cawel of Clwlltnge.-Blackstone, (&0) " A prin
cipal challenge is such, where the cause assigned carries with 
it prima lacie c\'idenl marks of suspicion, either of malice 
or favor: as, that a juror is of kin to either party within 
the 9th degree; that he has been arbitrator on either side; 
that be has formerly been a juror in the same cause ; that 
he is the party's master, servant, &c., these are principal 
causes of challenge; \'I'hich, if true, cannot be over-ruled, 
for jurors must be Qmni exceptwne ffl(ljrwe.. Challenges Jo 
the falJrw, arc where the party hath no principal challenge: 
but objects only some probable circumstances of suspicion 

It is clear that if lucb had occurred (Jfltr the membeu Imd Veen ."orn, 
111nt they .boald have been challenged. RUlull on Crimes, vol. it 
p. 589, laY', ""here the defeudnnt 111\8 been convicted on an in!iictment 
for ftkJny, there ClIO be 110 uew trial ; but aner II conviction for a miidcmeB
1IM', II new trial muy be granted, at the in.hll1ce of the defendant, where 
theju,tiC1l qf llIe ca~ require, it." (Ru v. iUuUJfiel, 6 T . R. (38). 

.4rd1bo1d', K. U. I'raclice, vol. ii. p. 254, uy., • new trial will be gnot. 
ed forthe misconduct of the jury " iftbe milCOnduct be .uch III to satisfy 
the court th. t the verdict hili been determined on, withont that grave 
IlUd leriou. deliheration, that right eserciMl of judgment, and that total 
ab&ence of all vnrtiality, I:iO n~eliiRry to the proper e:lICeution of the 
importlillt duties of jurymen ;" and p. 22$, "'In" ifany af /krrl lwwe prtIJi. 
ou.ly d«lImd that the p/llintijf dould netll!,. hat'!! a «Nilet." 

llu.ulI8I1y8, nne... tria.! may be g ranted in the case of a milfkmeunor, 
hut Ilot in f~kmf, which ,eem~ Btrange 11111'; lind if, 118 ArcMold l18yt, 
theremlly be IIlte" trilll in d"U emu, there should be iDfelolll" "',.,.,., th. 
jlUt~ of the tale nquiru it." 

In militllry trilll. , tbererore, either there ahould be a new trial or the 
judgment .bould be let atide. ' 

(~O) Vol. iii. p. 363. 
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as acquaintance and the like; the validity of which must be 
left to the determination of trior" whose office it is to 
decide whether the juror be favorable or unFavorable." 

2. "Challenges propter delictum, are for some crime or 
misdemeanor, that affects the juror's credit and renders him 
infamous. As (or a conviction of treason, felony, perjury, 
or cOllspiracy j or of some infamous offe nce he hath receiv
ed judgment of the pillory, or the like." "Sick and decrepit 
persolls, men abO\"c iO years old, and inCants under 21 years 
are excluded." 

3. 11 is no valid objection that the member belollgs to 
the priiJoner's Regiment or Company. 'Where the member, 
the Captain of the prisoner's company, having examin ed the 
witnesses Oil both sides, and expressed a wish that the pri
soner should be tried by It general, instead of by a district, 
court-martial, such causc of chnllcnge being over-ruled by 
the court, has been disapproved, as indicating a prefonlled 
opinion of the prisoner'1I guilt; and the sentence was not 
confirmed (51 ). 

A juryman was set aside on the trial of Jamel O' Coig/!! 
and otherl, for high treason, who looking steadfastly ill the 

, face of all the prisoners, quite close to them j clenched his 
fist, and exclaimed" damned rascals" (52) . Where the officer, whose property had been attempted to be stolen, by the pri
soner, had been a member of a garrison court-martial the 

• 	 J . A. G. advised the sentl"nce to be remitted (53). 
IS. Challenge of the Array. On the trial of Col. Vans , 	 Kenlledy in 1836, for writing a letter in one of the News

papers regarding his removal frolll his situation as J. A. G.• 
J of 	the Bombay Army, the Colonel challenged the array,

• 	 that is the whole court, president and members, because 
there were, out of .15 officers, 4 Captains; and becaU>:lc 

., 	 another field officer (a Lieut.-Colonel) had been tried by a 
court composed wholly of field officers. The court over

I. 
ruled the objection.• 

(41) G. O. C. C. 6th !Jay, 183 ...• (42) Stllte Trillls, vol. uvi. p. li26.9. 
(53) 	 Simmons, note at p. 327. 
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2. Blackstone, vol. 3. p. S59, says. "Challenges to the 

array arc at once an exception to the whole panel, in which 
the jury are arrayed or set in order by the sheriff ill his 
return; and they may be made upon account of partiality or 
some default in the sheriff, or his uuder officer who arrayed 
the panel!' Under Section 14 and article 7, Company's 
Articles of War, (and 71st article, annual articles of war.) 
it is declared that "no fold officer shall be tried by any 
person under the degree of a Captuill .u 

3. Col. K. in his last work (1832) no where mentions the 
" challenging the array," therefore it is a new doctrine of his. 
It is singular that a J . A. G. who had been such for 19 
years, and 10 years previously a D. J. A. G. (vide note to 
his preface. p. iv.) should, after 29 years' experience entertain 
an opinion quite at variance with the A rticle .. of \Var ; for 
all the mcmbers might have been Cap/aina, and even the 
president might have been a Captain "where a neld officer 
cannot be had" (Art.icle 2, of the above section). 

4. If the Colonel held the notion that there should have 
been flQ Captain' ~ members, he should have challcnged 
them, but he had no right to challenge the president and 10 
neld officers; for he assigned no such cause as " partiality;' 
&c. Lieut. Fast, 59th (Bengal) N. I. on a charge preferred 
by Cnpt. '1'. of thc same regiment in his chnllcnge before the 
general court-martial, Cawnpoor, 8th July, 1833, said « [ 

have but oneclmllenge to make. It was by thi. court Captain 
T. was tried and acquitted; (G. O. C. C.24th June, ]833) 
after the opinion it has passe(l upon that officer, 1 Of cQurse 
cannot aUow myself to expect to be 1IOW acquitted by it. 
I must beg to decline either to plead, or to make a defence 
berore this court-martial!' 'fhe court admitted the chnl
lenge, and the D. J. A. G. was directed to report the same 
to the general officer Comg. the Division: and a new court 
wall formed on lhe 29th J uly, 1833. Hc wall convicted, /lnd 
sentenced to be discharged lhe servicc. But disapproved, 
as the cc scntence has been vitiated and rendered invalid, by 
an illegal dh'ision of the votes upon the finding" (G. O. 
C. C. 19th D". 1833). 
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he 5. 1t was remarked by the J. A. G. in a letter to the 
,h Adjutant General (No . 168, 24th July, 1S33) in the above 
lis case, .c If the prisoner refuse to plead, it subjects him to 
0< the same procedure as standing mute; and if he declines 
cd making any defence, it is at his own risk, it cannot operate
Is to impede the regular course of judgment." 
,,) 

~fEllBEllJ8 ATTENDANCE DISPENSED WITR .
"Y 

McArthur (54) says, that "By the act 19 Geo. 3. c. 17 
•anlcnding the act 2'2 Geo. 2. c. 33 it is enacted, Hthat the pro1" 

ceedings of Naval courts-marlial shall not be delayed by the.is. 
absence of any of its members, provided a sufficient" (legal)19 

to U number doth remain to compose such court, which shall 
and is hereby required to sit from day to day {Sundays alwaysnn 
excepted} until the sentence be given; and no member offo, 
the said court-martial shall absent himself from the said .he 
court during the \vhole course of the trial, upon pain of:cr 
being cashiered from H. M.'s service; except in case of 

U'C sickness" (duly certified) "or other eztraordinary and in
ditpe1l3able occrnwn to be judged of by the said court." ;ed 

It appears, however, on the trial of an officer, in 1780,. 10 
, " , though the president wrote to the Admiralty regarding the 

dispensing with two members, whose ships were under orders 'cd 
for the 'Vest Indies, and though their Lordships approved :he 

, I 	 of the application; the court were of a contrary opi1li,on" 
(55).lin 

RULE PROPO SED. There should be a similar rule in the13) 
army, as there is in the navy (56). That so long as there 

"e 
it. 

(54) Vol. i. p.2:S~" 
.ce (55) Ditto, Appendis:, ,'01. i. p. 4.21. 
al- (56) When J. A. at Cawnpore, on tJ,e trial of an officer (G. O. n. 	 C. C. 261h NIlO. 1828), one of the memben, II Major, appointed to the 

charge of II corps at Delhi, applied to me to be relie,'cd. There were,,' 15 officers compoaing tbe court, And though without the Mnjor there 
"d \\'oul<l have been 14., or one llbo\'e the legal number-At there wat no 
~d, ennctment in Ole army then (nor 1I0W) lIutborising the alJ.enc:e of 1111 

by officer_and, Ill! certified, tickneBl, or deRlh, are the ouly lerl Cil.U!le1l by 
O. 	 which 1\ court can be reduced below their original number, I Will com. 

pelled to tell bim tbat h8 could not,legally, be allowed to leave the court, 
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shall be the legal number, if the absence of one or fwo 
memberjj be required, urgently, for the public service, such 
absence should~ legaUy~ be allowed: under the same rule as 

laid down (or the o<wy. 

NEW M £),1DERS. 

1. Delafopu (57) is of opinion that if there be a new 
member, the court must proceed wit~ the trial de novo. 
Adye (58) is of the same opinion. Kennedy (59) says, that 

• 
H the remaining members may form part. The court is 
then constituted ill the usual manner de novo " but, if the 
parties consent, it is only requisite to call each witness 
that has been examined, and after he has been resworn to 
read O\'er to him the e" jdence which he has given, in order 
that the new members may be satisfied that it is his 
testimony, and that they may have an opportunity of 
putting any questions to the witness that they may think 
necessary. 'J'he parties and the court may also put further 
questions to each witness, for this proceeding is to all 
intents and purposes a new trial," and in a note (60) ob
serves that on the trial of William Edwards, at Monmouth, 
before B aron Wood,28th March 1812, a juryman fell down 

and thu, reduce it to I" officer!!. I said tll11t, the abBenee of one mem_ 
ber might e!fect the verdict t wo waya. I. It would reduce tlle court t o 
U, 111l!.t seven might vote the prisoner to be guilty, and eeven not guilty, 
wbieh would be a Itgal, bllt not a morol AcquittAl; that if he, the MAjor, 
remAined, lIe might acquit; and, t hen, the acqui ttal would be a moNiI 
acquitta l, anti leave no doubt. 2. That it would Affeet the crown, for he 
migbt find the prisoner guilty. Beside. which there oru DO authority to 
dillpeDIe wilb the presenee of any member ucept (or tbe two caUIeS 
abore lISlIigned. 

There 11''' not IIny liMe 1It«"it" (or hisle!!.ving the oourt; the object 
was ptrl(lrIa/; he lotit, by Ids remaining a member, the comnumd allowance 

of a corp.; th!!.t, I B!!.id, eould never be a lufficient reaeon. In chapter 
the 4th, ( Pr«fldenl,) it will he teen that on a rttJi,ion, only 13 out of 
l& memben ha ve beeD present. 

(&1) Page 119. 
(58) I·age.so. 
(59) Page 2 1. 
(60) I'age 22. 

http:I�age.so
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in a fit. The 11 jurymen were again called o\'cr, and a 12th 
was put into the box: the prisoner was desired, if be would, 
to challenge them; they were all sworn without cballenge. 
the witnesses for the crown were sworn anew; and by cansCIlI 
t.he evidence they had before gh'en was read from thc judge's 
noteS; and they were asked whether it was true. The pri
soher was conyieted. In Easter term following, the point 
was argued by ClijfQ'l'd, prisoners counsel, before 11 of the 
12 judges, on the authorities collected in Kinlack', caae, 
Fa,ter, 16; but the judges without hearing the othf'r side, 
were unanimously of opinion that the conviction was right; 
and quoted 2 former cases" (61). 

2. .McArthur (62) says, " 1' be addition of new members 
would under any circumstances be a very dangerous prece
dent; perhaps absolutely illegal." Simmon, (63) says, "The 
members who composed the former court may form part of 
the new one, but they must, with the additional members, 
be subject to challenge (64). The whole of the proceed
ings; the swearing of the court; the swearing, and examina
tion of the witnesses, &c. must be de novo." He objects 
to the mode of proceeding quoted by Kennedy. and as con
finned by the judges. I see no objection to the course, 
the only objections would be tbat the manner of giving the 
evidence viva voce would not be seen, by the new member; 
and there might have been words uttered which had not been 
recorded. The objection ought to have more force in the 
case of a jury where all must agree. ]n a courl·martial 
where there are 13 or 15 members it has less force; and if 
the prisoner assents, who else should object? 

3. RULE PROPOSED. That new members may be ad
mitted, if the court be reduced below the legal number; lind 

if both l>arties consent~ !!IC witnesses, ha\' ing been resworn, 
their evidence may be read over to them, to whom further 
questions may be put, {the prisoner having the right to 

(61) See Campbell'6 Reports, \"01. iii. p. 207. 

(6'i!) Vol. i. p. 2S6. 

(63) Page 113. 
(64) There can be DO UN to re.dlaJleoge tbe old members. 
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challenge the new member,) but if both parties shall not 
consent, then, the evidence must be given de novo. The 
object is to save time. 

l\fEMUERS SICK LEAVING COURT. 

The Bombay army rule is (65), that" whenever a member 
is prevented from attending a court-martial, the cause must 
be duly certified; and that member caunot again resume his 
seat." Captain Simrnor18 (66) is of the same opinion. 

In courts of law, the jury would be discharged and a new 
jury formed . 

R ULE PnOPOSED. I do not see why there might not be 
a rule, that if the evidence given in his absence WCfe read to 
the witnesses (as in the above case as to new members) with 
the consent of both parties, fresh questions being put by 
both parties, and by the court, if required: provided the 
witnesses be resworn, and the absence shall not have been 
for any length of time; and provided the court shall have 
been reduced below the legal number; and it being incon 
,-cnicnt to the public sen-ice to provide a tlt'ID member. 

PnEStDE~T S IOK, &c. 

The Bombay army regulation (67) is-" If the president 
of a general court-martial, cQnI;isting of more members than 
the legal number, be- froUl any cause unable to attend the 
court, a warrant may be issued appointing the next senior 
member, president; aud the trial proceeds without interrup
tion." 

McNaghten (68) writing of a president being challenged 
r ecommends "that a blank-warrant might be taken by the 
J. A. into court, and upon the president's being object
ed to, with sufficient cause, filled up inllanter with the 
name of Lhe next in seniority!' 

(") Article 20. Kennelly, p. 290. 


(6ti) ]'lIge 175. 

(61) Article 19. Kennedy, p. 290. 
(68) PugIl I 01. 
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Simmons (69) states, "Should the court be deprh'ed of the 
president, the authority, whence the warrant for his appoint
ment, and the assembly of the court emanated, is competent 
to appoint the next senior member to that office (not being 
under the rank of a field officer, or Captain, if a field officer 
cannot be procured); provided the members still remaining 
be legally sufficient. In such caee, the proceedings would 
continue as though no interruption bad occurred; the 
warrant of the newly appointed president being read and 
entered." 

ltULE PROPOSED. As in commissions of assize where there 
are 2 judges named, one for the crown side, the other for 
civil cases, there are alwaYK one or more king's counsel, or 
old barristers named, to act in case of the death or illness 
of one of the judges, so 1 Ivould recommeud that the 
warrant (if still to be one) should contain the IJames of the 
2 senior members. For the trial of officers there are usually 
2, if not 3, field officers. For the trial of N. C. O. and 
soldiers very often only a fi eld officer, as president; still a 
Captain would be of sufficient rank, and as there are usually 
'2 extra members, there can be no difficulty in an arrange
ment whicb is confonllable to the practice ill commissions 
of assize. 

PLEA. 

Plea o/guilty. " In every case in which a prisoner plead:i 
guilty, it is the duty of the court-martial, notwithstanding, 
to receive and to report in the proceedings such evidence as 
may afford a full knowledge of the circumstances j it being 
essential that the facts and particulars should he known to 
those whose duty it is to report on the case; or who have 
discretion in carrying the sentence into effect" (70). 

READING TilE CUARGES TO EACH 'Vl'rNEss . 

1. McNaghten (1) state9, H There is au estab1i~hed prac
tice, which I hesitate not to pronounce a decidedly bad one; 

(69) PaRe 175. 
(70) Rtgnt. and Ordl. for the ArPlY, p. 2". 
(I) Pille ISS. 
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one which cannot do good, \vhich often tends to do injury, 
and which iIJ in direct \'ariance with the better practice of 
the civil courts. I mean the custom we bave of reading over 
the charge to every witness l\l:I soon as he is SWOl'n, and 
before the commencement or his examination. To preserve 
a witness untutored by either of the parties in the cause, is 
a constant and praiseworthy endeavour of the laws, and the 
less premeditated his answers can be had, it is in general 
'he better. In milUary indictmcnts, with very few ex.cep
tions, are inserted the very words and phrases the utterance 
of which constitutes the principal offence of the prisoner; 
which utterance aud which e.xact words it is, therefore, 
essential for the prosecutor to prove; and in which an altera
tion of one expression may cause an alteration of the whole 
sense. By reading the charge therefore, to the witness, the 
very speecbes which he is to swear to, are put into his 
mouth j and though 3 several witnesses might depose to 118 

many different forms of expresl:ion, and of the gelltures 
alleged to have accompanied them, if left to their own 
remcmbrance, or idea, of the fact, they are aU enabled to 
preserve a consistency fUl<ll (and perhaps unjustly fatal) to' 
the prisoner, by the practice of iuforming them of the 
necessary particulars!' 

2. Simmoru (2) states, U The charges against the prisoner 
are sometimes read to the witnes!! about to deliver his testi
mony, he/ore the administration of the oath, at other limes 
after; bullhe former seems the preferable custom, as by it 
the matter before the court, touching which the witness 
expressly swears, is more directly brought to his considera
tion whilst taking the oath. Should the reading of the 
charge instruct the witness how to answer, and have the 
effect of a leading question; as for example, on a trial for 
disrespect, the prisoner being charged with the utterance of 
particular expressions and the precise words specified; in 
such case, the words should be omitted j as the prisoner 
might reasonably object to their enunciatiOll!' 

(i) Page .wI. 
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3. Recent cate. At a trial of a prisoner~ at Ghazeepoor, 
(2nd March, 1838,) charged" with manslaugMn-. (3) in. 
hal'ing, at Secrote, (Benares,) feloniously and wHfulJy killed 
Gunner Miles Neille, of the same Compl£ny, by throwing 
him down with force upon the ground, and falling upon 
him, on the 12th of February, 1838; by which his bladder 
was ruptured : whereof the said Neille died on the 16th 
February, 1838." The court asked me to read the charge 
to each witness. I requested to have the court cleared and 
recorded the following Minule that-H It is not the practice 
of courts-martial to do 50, which I Clln state from references 
I have made in the J. A. General's office (Calcutta) . At 
Regtl. courts-martial, T beliel'c, it is usual. At Genl. courta
martini, in cases of this nature ('1IlalUlla'Ughier), I am of 
opin ion, the charge should not be read; as tending to put 
words into the mouth of the witness/' The COllrt decided 
that the charge should be read to cach witness; " which was 
done accordingly." 

4. Order thereon by Commander-in· Chief. "Disapprol'ed, 
(4) (disapprove the proceedings of this court-Illartial : 2ndly. 
Because tlie court overruled the opinion offered to thelll by 
the D. J. A . G., on the point of reading the charges to 
el'ery witness, previous to hi~ examination. The reason, 
why it is preferable to abstain from that proceeding, appears 
to bave been properly stated by the D. J. A. G. IIllmeiy, 
that the practice may frequently operate (as a leading ques
tion would do) to guide the anllwer of a dishonest witness. 
No rule is laid down by authority on this point: but in the 
absence of a rule, analogy is the safest guide. ]n courts of 
civil Jaw, the indictment is 110t read to a witness. I desire, 
that the officers who composed this court-martial wiU 
fe-peruse the 6th paragraph of the O. O. of the 25th Jl1ly, 

1836 (5)." 

(3) G. O. C. C. 20~h March, 1838. 

(4.) H. Fane, Genual Commander_in.Chier, East Indie8. 

(&) " li e (S(I" H. F,m'J d"lirH abo, that Major C. and any other 


officer who il hereafter plDet'd in the pOIition or a Pl"uidnit or a ~Urt

• 2 



60 &ading the charges to each 1Pilneu . 

5. Practice informer times. "The J. A. G. (CaicrajO 
on being desired by a member to read the charges to the 
witnesses, state!!, H that it iii customary when the interra
ga/oriel were general, but a useless repditioll when the 
question was to a particulsr fact. The J. A. submits (in all 
humility) he is responsible for the conduct of the prosecution; 
and a competent judge when it is expedient to do so . 'fhe 
court (cleared) decided the whole of the charges ought to he 

martial, will recollect , that there life lluthoriUu in every militllry divi_ 
lin" , 1I'hO!le duty it i, t" remove any doubt, wbith may ari~ relative to 
tl,e con.truetio" of Ii IN:tion of the Mutiny Act, or lin flrtide or \Var ; 
and thllt when /lny doubtful point arisell, it is prefer ..!.le to refe r that 
point to tile ufficer who is r~~po(\sibl e for Ihe decillion lIe givet. rather 
Ihlln to trUJ;t to ony member of t~ OOllrt_martiaJ, 1I000000r higlt an opi. 
nion "lOY btl e1Ilf!rtailltd ofhi' jwlyme1lt, or itn(Jfllltdgf," (Oi.~trict court
mllrtilli on 1\ Pri,'l\te !!Oldier, II. i\I:1I 13th Light Infantry, Ruroau!.) 
'fhe En~lilhman (ne'upRper) 6th April, 1838, p. 661 , observell_" The 
Commander. in_Chief IUI8 digtinctly e:zpre!llM!'d hia concurrence in the 
J ..0\,:' ollinion, lind hllB thul Yi rtulilly aboliahed a mOlt ilI.judged proce_ 
dure. The court were no\ wrong in having overrulell the J. A. ill fe_ 
epeet to tile point of prOUIl()ry frmn; because the whole cu@tom of 
oourtp_mllrtial w.. on the side of the prodice, and so thoroughly esta
blished hllo it come to be considered, even by our &tllndard "ritera upon 
l\lilil.llry LIIW, thllt III fllr ns ..... e cltn III thi, moment recollect, the only 
or rather tbe firat author who formlllly and "rgumentlltiyelyobjected 
to the pl'llctice, WaR Capt. jfcJl.~lgfden in hi' annolation. on the Mutiny 
Act; IIOme dozen yellrs ..ince. Sir H. Fane, we de(erentil.l1y thiuk, w •• 
wruni!", then, in making the court'~ deeisioll u gruulld of hill diiillpJlroval; 
fOf hiid the \'erdict in all olner re@Jlectll been right, hecertainly could nOl 
nave legally quaahed it on tlull plea olnly. Ifbe bad dolne 110, he would 
hll\'e, in principle, !fUO /aclo viliated ]Jrubably all his folrmer cunfirm .... 
t ion. even in life IID(1 death; for it cannot be doullted by any oue eon_ 
\'ersant with the practica of ouurl.s.mlutillJ, thllt the llelr"''lme course 
nJUst haye been almost in\'adabl)' l'Ural/ed, ...hether II . E. "I'II'ays knew 
of that or not. it waa not even II. just g round for cen~urin~ Ih ll cou rt, 
WllO were certainly not bound to IIlter II long t'Iltliblishl'd und nniverlJll1Jr 
recognized ronn of procedure, on the mere ollin;oll of any J udge Advo.. 
t.'lte thllt it ought to be uboli~hec\; eliipecilllly ... hue thllt oJlllllon "'"S 1lO 
murOwly !,rrouudeclllil only 1(1 be 8uppoI·ted by 118uPIloti tion (whiet. the 
court might not consider II ju~t one), that there were didQllUt "'itnl!!lRs 
10 be Cltlled on IIJllt p"rticullir Irilll." 

It Ifill be seen alw\'~ that I did not use the wordl" di#lIolltoJ' witllelln." 



Reading the charge, to each Witnell. 61 

t) read. The J. A. enters his dissent; hut acquiesces in the 

" present instance (6)." 
)- 6. Douhl, hy court QI to practice. When a court 
oe doubted as to the legality of not reading the charges. The 
11 J. A. said" by no means necessary, and tends to lead a wit
'; ness's evidence;" the omission is not illegal-not the prac

tice in civil (criminal) courts-quotes JIough (1825) p. 930" 
" 	 as "not being necessary!' The court rcfer to it and then to 

Kennedy, work. Kennedy does not mention the point. 
Court agree with J. A. (7). 

to 7. Col. Kennedy (8) states," It hru been 1Uualat courts
martial to read over the charge or <:!larges to each witness '; 

u • before hi~ examination was commenced. But as the charge .
pi
" 
_ 

is in general so worded as to suggest the very evidence which 
the witness is called to give, such a mode of refreshing his 

"  memory is obviously highly objectionable. It is also, contrary .10) 
to the practice of courts of law." 'I'he Colonel in hiilformer°h, 

:he \vork (9) merely quotes the practice; without the objection to 

,, it. On the trial of Private Simon Quilty, II. M!s 31st Regt. 
,, (10), a member wi~hed the charge to be read and quoted the 
or Colonel's former work; the court was cleared and I made a 
t~ j/illute, as follows: " [ conceive the doing so veryobjection
~" able, inasmuch as it must, very often, put wordl:l into the.1,.... 	 mouth of a witness; and, at LiUlC3, cause him to repeat even 
iny expressions made use of by other witnesses. The practice 
wu does not prevail ill courts of law, and there seems no good 
01; reason why the time of a court should be taken up by the 
110' 

adoption of a needless mode of procedure. 1 trust, hOlVe\'cr,uM 
that H. E. the Cotumauder-in·Chief will decide this point, 

(6) General court. martial on Capt. Griffin, R. M,'al.t.th Foot, lo'ort 
William, UtI. December, IS09. G.O H. G. 6th August, IBIO. 

(1) P"ge.IS and 16, Trinl of Pri vate Power, 31st F()(It, Meerut 8th 
Oct. 18~9, G. O. C. C. 2nd Nov. 1829. Capt. Hirch, O. J. lo.. G. 

(8) P:lge It'l, nole•• 

(9) 18';!.t., V. 33. 
(10) DiDapuor, 5th April, 1831, never publi..bed. He committed. 

n." ,"ieide. 
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62 QueslwnI to lVitnelses ill Writing. 

to prevent any future discussion regarding the question 
agitated." The court, however, decid ed against me. 

8. Writer, for and againd 1M practice. McNaghten, 
Simmons, (not always,) Caicrnft, (not always,) and Kennedy 
are in favor of its being the practice. Sullivan, D elafolls, 
Adye, Authoror Military Law of England, McArthur, 'J'yt
ler, Sir C. Morgan, do not notice the point. Captain 
Birch is of opinion that it is not neceSS<lry; so that the onw 
lies with McNaghten and SimDlons; and not one is (or its 
adoption in all cases. I am of opinion that it is not the prac
tice at GenT. courts-martial ; ] hl\\'C searched the proceedings 
in the J. A. Go's office, Calcutta, for the lnst 45 ycars, and 
find only the (our CiUlCS quoted wherein the point has been 
rnised, in three of which it was decided by the C(1Urt again31 
the.f. A. it is true, it may not ahvays be recorded 'c charge. 
read ;" but during a considerable practice ~ J. A. during 
more than 12 yeMs, I never made a practice of reading 
them j 1 know that Capt. Birch, whose practice hns al$o 
been considerable, during more than 10 years, never reads 
them; nor have I observed it to be done by other J. A. 
Captain Simmons has never, I believe, been a J . A. Cap
tain McNaghten was for 31 yel\rs. 

9. RULE PROPOSED. '('hat it is not unusual at Regtl. 
courts-martial to read the charge to each witness; that it is 
not the practice at Genl. courts-martial; that the indict
ment is not read at trials in courts of law, and as where the 
lawMmilitary is silent, military courts refer for preccdents to 
the law of England j it is expedient 1I0t to read the charges 
at military courts; as tending to instruct a witness in tbe 
evidence he is to give; to put into his mind fucts he never 
kfore heard of, and of which he orten call hl\ve 110 knowledge. 
That an nbstract of a charge may be read, as was dOlle at 
Lieut. Genl. Whitelocke'. trial, <II> H theabdract 0/ lhefir.1 
and Itcond charge. Wat read ;" the J. A. giving the witness 
a paper containing points Oil which evidence is to be given. 

QUESTIO:-;S TO " ' IT:-;F,SSES 1:-; \ VRITINO. 

\Vhere, as in the c:u.e of e.rpeditions, a narrativl! iii to be 
gIven, a written paper is given to thl' witnesses. At IAeul. 

(11) Printed Trial, p. iSS. 



Application 10 put oJf Trial. 

General Whitelockt!', trial (12) the J. A. G. said-" I 
have followed the same course, with respect to Sir S. 
Achmufy, which I havehefore pursued in regal·d to the other 
general officers examined with respect to this expedition; 
by putting into his haud a paper, which I will read: "Sir 
S. Achmuty is requested to begin his narrative {rom the time 
he came under Lie14t. Genl. 1Vhitelockt!'s command, to conti. 
nue it up to the night of the 4th of July ; to state the circum. 
stances of the. particular corps undcr his order, its state of 
equipment for sen ice ; to describe the difficulties experi
enced by the corps uuder his command during the march 
with the main body of the army; to pursue his narrative 
through the differerlt days' marches; stating the appearance 
of the face of the country, and difficulties, if uny, which 
presented themselves; whether auy circumstances of hosti· 
lity presented themselves, either from a regular force, or the 
armed peasantry; whether any prisoners were taken; what 
information was received of the preparations and state of 
defence of the enem}'; what reconnoitering parties were 
formed; why the passage of the bridge was not attempted; 
the circumstances of the passage of tire river by the ford; the 
attacK and deCeat of the enemy on tbe 2nd July; to relate 
all the occurrences of the 3rd and 4th of July, particularizing 
whether auy aud what. preparatioull were made by bringing 
up artillery, &c.; what comlllunication was formed between 
the different divisions of Lhe army; what intelligence was 
recehed from the prison!!rs who were taken: und to state 
generally the efficiency of troops composing the main body 
of the army." 

ApPI. ICATION TO PUT OPF TRIAL. 

1. KtnRedy ( 12) date" " It is also at this stage of the 
proceedings that tbe prosecutor or prisoner should state 
their reatiOIlS to the court in case they wish the trial to be 
delayed. For, according to the practice of Courts of Law, 
all motions for such delay must be made previous to tbe 
swearing in of the jury and entering into the trial. At 

(Ii) Page !IS . 



Application to put off Trial. 

courts·martial, howel"er, it is first necessary to administer 
the oath to the (President and) H members in order to 
invest them with the character of judges, and it seems also 
requisite that they should be previously acquainted with the 
nature of the subject which is to be investigated, in order 
to enable thl'm to appreciate correctly the reasons for stay
ing the proceedings which may be assigned. But every 
such motion ought in strict regularity to be made bifore the 
prisoner is arraigned and the prosecution is entered into. 
Yet there are "arious instances of courts-martial having ad
journed afler the trial had commenced, 011 application fronl 
the prosecutor in consequence of the absence of a material 
witness. Such all adjournment may, in many cases, conduce 
to the proper i1H'estigation of the charge." 

2. Simmons (13) states, " Application to delay the 
681embling of the court, from the absence or indisposition of 
witnesses, the illness of the parties, or other cause, should 
be made, when practicable, to the authority convening the 
court; but application to put off or suspend the trial, may 
be urged with a court-martial, subsequent to the swearing 
of the Illcmbers. It may be supported by affidavit (14), 
and to prevail, on the score of the absence of the witness, 
the court must be satisfied that the testimony proposed to 
be offered, is material, and that the applicant canuot have 
substantial justice without. 'rile points therefore, which 
each witness is intended to prove, must be set forth in the 
application, and it must also bc shown that the absence of 
the witness is not attributable to any neglect of the appli
cant. A precise I>criod of delay must be prayed for, and it 
must be made to appear that there is reasonable expecta
tion of procuring the attendance of the witness at the stat
ed time, or, if the absence of a witness be attributed to his 

(13) Page 1I1S. . 
(14) Su in Couru of Law; but a letter would be lufficient .in ~OIt 

cateII, I nd a1lould be recorded on the proceedin~ An Iffidavlt mIght 
be ordered to be made before a magiatrate if 5It I diltant Itation ; or 
before the QOmmanding ofliur or the Itation, or before the J. A. 
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r"ilneJus e.t:amined .eparately. 

illness, a surgeon, by viva voce testimony, or by affidavit 
(15), must stnte the inability of the witness to attend the 
court, the nature of his disease, and the time which will 
probably elapse before the witness may be able to give hiii 
testimony. 

3. When denied ProstCtJ.tor after 7rial he!Jun. On lhe 
trial of Col. Quintin (16),00 the second day, the prOSCClttor, 

Col. Palmer, wished the court to adjourn owing to the ab
sence of a witness itt France. 'fhe J. A. G. (Sutton) replied, 
(( 1 do not know of any instance of the court being adjourn
ed to an indefinite period, for the attendance of a witness, 
whose attendance they could not compel. Another circum
stance is, that it is a wilne" on the part of the prosecution; 
and that this prosecution, as all military prosecutions arc, 
is in the name of the crown; and I take it not only on 
precedent, but in common justice, a greater latitude hus 
always been gh·en in the procuring witnesses material for 
the defence, than those thought material for the prost!cution/' 
(See also, McArthur, vol. 2, p. 37S-same opinion). The 
reason for which is that the prosecutor (Cro wn) can fix their 

own time. 
4. lfdelay,report to J. A . G. In the Bengal army (17) 

the J. A. Hto report, weekly, 011 the trial of Europcllll or 
nath'e commissioned officers-in a few words. the progress 
of proccedings. To begin a week before the court is ex
pected to assemble. 1£ extraordinary delay in arrival of 
parties or witnesses, or other circumstances occasioning a 
postponement, to be reported." 

W1TN£SSES EXAMINED SEPARATELY • 

The writers on Military L:l.\v all a.:,"Tce that the witnesses 
should be examined separately (18), Adye adds, Hand either 
of the parties may itll.ist 011 the rest of the witnesses being 

(15) A medical certificate ilthe practiee. 

(16) Page 3,s. 
(11) Lr. J. A. G. No. SO" 26th Sept. 1835. 
(18) Sullivan,36. Adye,180. 'J'ytler,248. Kellnedy, J01. Sim

mons, 186, .to. 

" 



66 Ezam;1UJtioll (jf Witnu,u nat by Dtputation. 

out of court, while ally one is under examination ; howevl'r, 
it sometimes becomes necessary to COil front ad,'erse witness
es, who diametrically and absolutely contradict ont" another, 
in their relation of the same fact or facts." And Simmonl 
observes, (19) H whel; a prisoner had, with the cOIl!;ent of II 
brother officer, wbose name was on the list of witness('., 
solicited the court to permit his assistance during the trial, 
the requellt was denied, and the court, ill its remarks sllb· 
joined to the sentence, animadverted on the request, observ
ing as to tht: conduct of the officer authorizing the prisoner 
to solicit his assistance!' It is usual to give notice, and on 
Litut. General Whitelocke', trial (20) it is stated, H all per
sons who were summoned to give el'idence, were desir('d 
by the president to withdraw/' It is nlways done ill civil 
courts, on the application of counsel; but it iii 110t consi
dered a rig/It. 

RULE PROPOSED. That all witnesses be directed to 
withdraw during the e..xamination of the witness giving 
evidence, except it be necessary to cOllfront any witness or 
witnesses. 

E"IDE"CE AT FORMER 'fRIAr... 

"The evidence of a witness upon the fOrIl1('r trial may be 
proved either by the j udge's notes, or on oath, by the notes 
or recollection of any person who heard itl) (2 1). 

EXAMINATION OF WIT:-'-E88ES NOT 11)" DEPUTATION. 

If it be necessary to examine any witness wbo is pre
"ellted attending by sickness. the whole court must adjourn 
to the witness' house, or to the hospital, or place where he 
may be. All the writers Oil Milit.1.fy Law agree on this 
point (2'2). Sullivan observes that "H. M. annulled the 
proceedings of one court-marti"l, for having appointed six of 

(Ill) 'Pllge tiO. 
(20) Printed 'frilll, p. 2. 
(21) Stark ie, '·01. iii. Appenuu-, part ii. &eel. uii. 218. 
(~) Sullivan. 32. DelafoDl.228. Ad)'e, 118. Mily. La". llO. 

Kennedy, i90. SimmoDI, "00. 
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Olhtr Witneuu called by Court. 

their members to take the evidence of a valetudinary wit. 
ness." All evidence must be taken in the presence, and 
hearing of the whole jury ; so by analogy, must the president 
and aU the members of a court-martial be prc!l-ent when ally 
evidence is given; and whcn~ver a member leaves the court 
room, ,vilh t.he president's permission, the J. A. &c. ceases 
to record any eridence, during his absence. 

OTHER \Y1T:s'ESSES CALLED BY COURT. 

I. Deloj"onlJ says, (23) "It is presumed that a court-mar
\ial (acting both as judge and jury) canuot exceed the limits 
prescribed to the Attorney General or King's Solicitor." 
" Neither the jury, or the judges, have a power (from any 
circlllustnnces relative to the cau~e to be tried, that might 
come within their own knowledge in tlle capacity of private 
indh·idua}s) to direct ally persOIl to be summoned to give 
evidence, who has not been regularly subpamaed either on 
the part of the prosecut.ion or the defendant." Kennedy (24) 
says, H If it appears from the depositions of the witnesses 
e.~amined, that some part of the evidence wanted further 
elucidation or proof; ancl that a person, mentioned in the 
depositions as capable of affording the information required, 
is in attendance, or immediately procurable, the court may, 
undoubtedly, call such person as a witness, although he has 
not bC('1l examined by either of the parties. The court, also, 
may at any stage of tbe trial call back, either of its own 
motion or on the suggestion of either party, for the purpose of 
further examining him, any witness wbo has been prel-iously 
examined." 

i . Simmons (25) gives the same opinion as K ennedy. but 
adds-" But it is apprehended that this is the utmost extent 
to which a court would be authorized to go. A court-martitU 
might involve itself in an ille.~tricable labyrinth, were it to 
stay proceedings and adjourn in order to obtain testimony. 
Much less would a court-martial be justified {should it ap
pear that the testimony produced by the prosecutor was 

(23) Page 239. (2.) Page Iii. 
JO: 2 



68 Private Conver8uliQu. 

insufficient or inconclusive), in receiving evidence, in sup
port of the prosecution, after the prisoner had been placed 
on his defence." 

3. Archbold (26) states-H It must be observed, howc,'cr, 
that it is no objection that witnesses arc called and examin
ed at the trial, whose names are not on the back of the in
dictmcnt." It is clear that Delllfo1U is wrong, and- that it 
is in the power of the court to call a fresh witness. Suppose 
A and B are witnesses for the prosecution, and A and B 
said they were not present when the quarrel first began 
which occasioned the murder of E, but that C and D were ; 
surely, the court ought to call C and D . 

4. RULE PROPOSED. 'l' hat it is competent to a court
martial to caU fresh witnessc$. And I have known it done 
often. 

PR1VATE CONVERSATION. 

It has often been objccted by witnesses, at Genl. eourl'M 
martial, in answer to a question, that it was told them in 
conftdence, or in private socicty. Phillip, (27) states, "If a 
friend" said the Chief Justice (Lord Kenyon), "couldnot 
reveal what was imparted to hin} in confidellee, what is to 
become of many cases, eYen affecting life, for instance, Dr. 
RatclilT's case. And if the prh'ilege, 1I0W claimed, extended 
to all cases and persons, Lord W, R'ullel dicd by the hands 
of an assassin, and not by the banda of Ule law; for his 
friend Lord Howard was permitted to give evidence of conM 
fidential com'crsationg betwecn them." And, he obser\'es, 
(28) that a bill of indemnity was passed t< to indemnify 
witnesses from cnminil prosecutions and from civil process, 
to which they might be exposed by giving evidence 011 Lord 
ilfelt:ille', triil . :Four judges were of opinion, that a witness 
was not compellable to alUHvcr any question, the answer to 
which might subject him to a ciuil action; the other judges, 

(26) Criminal Pleatiing, p. 33. 
(27) Law of Evidence, vol. i. ISS. 
(28) Vul. i. p. 263, "",, 
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Pmoner feigning [",anity. 69 

together with the Lord Chancellor, and Lord Eldon, were 
of the contrary opinion ." d 

EVIDENOE 8TRUCK OUT. 

Some military men are of opinion that evidence cannot, 
legally, be struck out of the proceedings. Phillips (29) 

t states, H In the Berkeley Peerage case, the Lorel Chancellor , said with respect to the an..wer to the question, it might 
B be the subject of future consideration. whether it QUght to 
n stand upon the minules (U evidence. The question respecting 

the former representations of Lady B. was therefore repeated 
by one of the Lords, and the answer entered among the 
minutes, subject to future f'evuwn.n And in the trial of 

e rYatao7i, (or high treason (30) Mr. fVellierell said, H In COI1

sequence of what has passed, I shall take the Liberty of sub
mitling to your Lordship, whether we ha.ve not a MOM to 
have the evidence of llfr. Heyward struck oul/' So 1 think 
there CUll be 110 doubt that courts~lllarlial may expunge ,
evidence-using a souud discretion~ither of their own acn 
cord, or at the request of either party; but if either partya 

.t 	 object; I think the objection should be recorded; and a 
minute should be made; the J . A. retainillg the evidence 

.0 
expunged.,. 

d 	 PRISONER FEIG~ING INSANITY. 

I. A soldier named Patrick Jfurray, H. M/s 31st Foot, tried, 
i. 	 at Dinapoor, on 2nd NOl'. 1837, (31) "for having gro~sly 
,- abused two serjeants, when in the execution of their duty;

'. and for IItriking an assistant surgeon of the regiment and a 

'. 
"y serjeant in the execution of their duty; and two privates; 

and for outrageous and ,llmsive language towards a Hegtl. 
·d court of inquiry (32), He struck one of the sentries in court at 

" (29) La" of EI'idenee, vol. i. p. 299:, fltlt~. .:0 
(30) Slate Trilll., \'01. J<uii. I" 4.96. , (31) G. O. C. C. 18th (K. T. 17) Nov. 1837. 
(!N) The priMmer took "seat in the court, and II.cted very impro_ 

perly. Rerore the court.martial, he said hiB name "aa not" p.• trick 
Murray," and that he was "a gentiemlll, &c." aDd wished to be tried 
by bit peef'8, &c. 

• 



70 Minute by Judge Advocate. 

the GenI. court-martial, and grossly abused the court, and 
J. A. He said the court H were a set of perjured villains, &c." 
The court doubted the prisoner's sanity. I requested the 
court to be cleared, and recommended that the surgeon and 
the other as!listant surgeon of the regiment should be pre
sent durinjt the examination of the witnesses. The court 
adjonrned, for a short time, and I summoned the above medi
cal officers. On their nrrival, 1 requested them to watch the 
prisoner's bf'haviour. He became less talkative, and declined 
to say any t.hing to the purpose in his defence. '!'he medical 
gentlemen were sworn and examined as to whether the pri
soner had c\'cr been in hospital lind for what complaint; 
what their opinion was, as to the state of the prisoner's mind; 
and if any thing they had heard, or seen, induced them to 
think he was deranged; and if any thing they had observed 
in court induced them to change their opinion. They both 
declared th('ir belief that be was feigning insanity. He was 
sentenced to be transported for life, which sentence was ap
proved. Had there been anr doubt., there would have bee" 
a medical committee, speciaJly appointed. 

Mt:"'UTE BY JUDGE ADVOCATE. 

1. Sullivan says, (33) U should illegal measures be pur
sued in opposition to his opinion; and which exonerating 
him, tbrmvs the burthen of the act upou the tenacity ofthose 
who may cnrry it into e.."ecution. In such a predicament. 
(and it is 110 uncommon one) be should protest, not stop 
the proceedings or the court, but enter his objectioM, and, 
with reverence, submit them to the consideration of his 
so,'creign, or to the delegates of his power," The Military 
Law of E1Igiand (34) quotell both Sullivan and 1'1Jtkr. Tyt
let (35) states, C< though not warranted to enter his dusC1lt ill 
the form of a proleil upon the record of the proceedings, 
(Co r that implies a judicalive voice,) (36) ought to engross 

(3:t) Page 92. 

(tU) I'.•ge UI. 

(~5) rugll 35., 

(36) Ntitber the prtlident or membert, aingly, cao enter a minute. 
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Mi,lute by Judge Atkoca/e. 

therein the opinion delivered by him upon the controverted 
point; ill order not only that he may stand absolved from 
all imputation of failure in his duty of giving counsel; but 
that the error or wrong may be fairly brought under the con
sideration of that power with whom it lies, in the last 
resort, either to approve and order into effect, or to remit, 
the operation of the sentence." Kennedy (37) !lgrees with 
Tytler. 

2. Simmo1!s (3S) differs from all the rest. lIe says, 
(C but in opposition to the opinion of Mr. ryller, it is 
bclic\'cd that, should the court decline acting on his advice, 
the custom of the service will not only prohihit a record of 
the J. A.'8 diaunt in form, but that it will ezclude it in any 
a/tape ; and that he will not, as II matter of right, be permitted 
to engross, 011 the face of the proceedings, any opinion, 
either on a cOlltro\'erted point or otherwise, which, at any 
period when the court is closed, he may think it his duty to 
offer. The record is confined to the proceedings of the 
court; it is not Ulf/tal, nor would it be right, to detnil the 
grounds which might have led the court to the result finally 
adopted. The decision only of the court, both as to inter
locutory and final judgments, is made known j hut in no 
ca..se the judgment of individuah." 

3. The word" protell" as used by Sullivan, is not cor
rect. Simmon.t . differs from all the others in opinion as to 
the right of the J. A. to di88~nl in form," or to U engross 
bis opinion." ] Ile\'er knew it objected to, and no one but 
Capt. S. eutertaills the opinion. 1£ we judge, by analogy, 
we shall find that a judge will always take a note of objec
tion raised by the counsel for the crOWII, if he did not, all a 
motion for a ft~1O trial, the court above could not obtnin the 
exact grounds on which the application was made. It is for 
the information of the superior authority thnt the minute 
of I)pinion is mude; und without it the confirming o.uthority 
would not know upon what grounds the court took a differ
ent opinion j and it is, also, right that such authority should 
know whether the erroneous verdict, or sentence, &c. was the 

(31) Page 194• (38) PlIge !U2. 



All Charges mud be dilcruscd. 

result of the want of knowledge in the J. A. SimmolU' adds, 
H As well mayan individual member (39) claim a right of 
protesting as the J. A., and on much more plausible grounds; 
the members of a court-martial being individually amenable 
to a superior court of justice, for the sentence which the 
court may record: whereas the J. A., having no deliberative 
opinion, is not, in any case, legally responsible!' I suspect 
that no court will ever refuse to admit the right: but they 
may object to the style and language of the mil£ule. 

4 . RULE PROI'OSED. That a J. A. is not only, by the 

custom of the service, entitled to record a minute of his 

opinion all the proceedings; but it i!:l, in many cases, proper 


Umt he should do so. 


HOURS OP SITTING. 

The hours of sitting at all Military courts· martial are, 
from 8 in the morning to 4 in the afternoon; and in the Erut 
Indies from 6 in the morning to 4 in the afternoon: except 
in cases requiring an im1llediate erample. In the Navy there 
are no prescribed hours for sitting (40). 

JUDGE ADVOCATE )lAY BE RELIEVED DURING TilE TRIAL. 

Simmon.! (41) says-CO 'l'be reasons which debar the return 
of a member, absent during the reception of evidence, do 
not apply to the Judge Advocate; he may resume his duties 
at any moment." On a trial in Fort William, the J . A. G. 
being sick, another officer was appointed to act (42) i and 

other instances lllay be quoted. 

ALL CUAil.GES ~UST DE DISCUSSED. 

]. Where a General court-martial had only investigated 
7 Ollt of 14 charges, and cashiered the officer, and recor. ed 

(39) To do 10, would be contrary to lliB oath. 
(40) McArthur, "01. i. p. 2'l1, vol. ii. p. 14, f1ol~ t. 

(,&,1) PlIge 177. 

(42) J. A. G. (Calcrart) lick_Major T. M. Weguelin, tri&l orc.pt. 

Griffio, alb io'oot, l+thDe«Dlber. 1809. G. O. H. G. 6th Augw;~, 1810. 
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their opinion n and beg leave to submit to H . M '3 whether 
their determination and sentence may not satisfy the pur· 
poses of public justice; and whether H. M. may in hia 
wisdom think it Ilt!cessary to direct that the court should 
fully execute H. M.'s commands, by investigating the 
remainder of the charges which have been preferred against 
Col. C. Report having been made to H. M. of the fore~ 
going sentence and minute, by the J . A. G., the court-mar. 
tial was, re-com'ened br H . M!s command and procet.'ded, 
dLuing several subsequent days, in the investigation of the 
remaining articles of charge ; nnd after hearing evidence 
touching the same, as well on the part of the prosecutor as 
of the defendant, delivered their opinion on each article of 
charge respectively, anel made their final adjudication upon 
the whole" (43). 

2. The 16th clause of the Mutiny Act and G. O. C. C. 
(Bengal) hit June, 1815, and the Bombay Mily. Code (44) 
direct no fresh {"vidence to be taken on a reviticm. 1 have 
before proposed (45) to add these words to clause 16: 
uPr()tJided evidence .hall have beetl taken on aU the charge •• " 
Adverting to the above case, I think in a similar instance, 
that if a court shall have omitted to take evidence on ally 
charge, the court might still take evidence. For on the 
charges on whi~h no evidence has been taken, the clause cau
not apply. The wOl'ds "and that nofinding, opinwn or len
tence given by any court-martial and signed by the president 
thereof, shall be liable to be revised more than Ollce, and no 
wilne" .hall he tzamined, nor .hall any additional evidence 
be receiv~d by the court Oil ,uck revision," relate to charges 
upon which evi.denc~ hOI bun, already, taken and" a finding, 
opinion, or sentence given." If there be no evidence taken, 
no ,entence can be pasl1lcd . And if even it were admitted, 
that on a revision, evidence could not be taken; still the 
chargeij could be, legaHy, se nt before the same, or before 

(.s) Col. Cawthorne', trial. 1795. Jamea', Decillion.> p. 17. Se, 
ellO 7'!Jtler, p. 1... 


(") Code of Mily. Rl"gllL teet.:o:. 8.5. Kennedy, p. 505. 

(..s) I mproved Articlea of W ar, (1856,) p. 17. 
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another court-martial; since this would not amount to "no 
officer, &c. liable ~ be tried a aecond time by the same or any 
other court-martial for the same offence," for no tria} has 
taken place as regards such charges; aDd the president and 
members wonld be liable to trial themseh'es for " disobe
dience of orders." 

PROC££DI~OS OP COURT l NQU IRY NOT CIVEN TO PERSON 

TRIJ.~D. 

1. Simmons (46) says, "It has been decided that the 
minutes of evidence, taken in writing before the pril'y coun
cil, and the proceedings of a military court of inquiry, 
cannot be called for without the consen t of the law officers 
of the crown (47) . It may. therefore, be presumed, that on 
ordinary trials by courts-martial, the minutes of courts of 
inquiry calluot be called for without the consent of the 
superior military authority which convened the court of 
inquiry." 

2. At a general court-martial held at Nllsseerabad, 8th 
Oct. lS35, on 1\ gunner, the prisoner, in his written defence, 
wished the production of the proceedings of the court of 
inquiry; court closed and unanimously decided that they 
shall be laid before the court: the Acting D. J . A. G. laid 
them before the court. " The prisoner desired them to be 
read. The court was closed to consider whether the presi
dent of the courl of inquiry shall be called to give evidence 
of whal was said by the witnesses B. and H. at the Court 
of inquiry. for t.he prosecution. It is decided ill the 
affirmative" (48) . 

(46) Pll8'e 418. 
(4i) Home " Lord F. Bentinck, Exchequer Chamber,lTlh J unf, 

1820. Lord B. had been pruident of" cuurt of iuquiry on Lt._Col. Horne, 
"ho brought his IIctiOIi ag .. ill~t hi.i Lord.hi !' for" libtl contained in the 
rqIOTt mIld, by the court "r inqUIry. AI. G. Sir H. Torrent, "'118 (ail Seey. 
to the Com._in_Chief) eub~uatld to prOlluce the proceedin", to com
pel which" writ of error wa" UrlJught. Yerdict fur defeudallt-l'laiufit! 
entered hi, bill of exceptions, .nd brought hi. " rit of error. The judgu 
confimled the verdict forder"lldAnt, (Hough, 1'. C. M. 18~.) pp. 43l-j. 

(48) The (ourt ,,180 c.ltled one oCthe rnenlben oCthe courl ofillquiry, 



75 Th.e Courl may interfere with Defence. 

3. J. A. refu8ed Ihe proceeding8 ofcourt inqT4iry. Where 
a J. Advocate was denied by the court at the prisoner's ap
plication, (declaring that he was told he might safely make 
any statement without risk before the court of inquiry,
President and members of the court of inquiry, confirming 
prisoner's statement,) reference to the court of inquiry, he 
recorded, U I must make some alterations in the mode of 
conducting the prosecution; and request the court to adjourn 
tiU to-morrow." The proceedings appear to have been l>ro
duced; but rejected by court as evidence (49). 

Tll£ COURT MAY I:'i'TERFERE WITH DeFEXCE. 

1. ltfcNagMen (50) says, "In point of both law and 
reason, it must be admittcd that over a prisoner's evidence, 
the court has, to the fun, as much power as over that of the 
prosecutor, and can reject the witnesses of one, as well as 
of another; or any part of such \!itness's testimony; and 
that, in a word, the rules of evidence apply in every case, 
and with great IOtrictness, and ought to be as scrupulously 
enforced, in the instance of one party as in the instance of 
another." Kennedy (5 1) says, "Many officers entertain an 
opinion that a court-martial cannot interfere in any manner 
in a prisoner's defelice, and that be is at liberty to conduct 
it in whatever way he chooses. But this opinion is entirely 
erroneous~ and seems to have originatcd from no distinction 
being made between the prisoner's address to the court 
(which is usually called his defence) and the evidence which 
he adduces in justification of his conduct. In the jirll 
it would sccm that a court of law seldom or never inter-

p.2O of proceedings, to prove di&erep"ncy in the evidence of , he wit
DeIiIeII. 	The crime was an UUnlltural one; 1llld the object wu to prove that 
the wiloll88es fur the pl'O!Iecution pve faIlle evidence u to the place, &c. 
The melllber of th., court of inquiry had examined the apot bimaelf: (ac
quitted,) never published in G. O. 

(-4.9) Trilll of Lieut. Steele, ~sth L. D. Bangalor., 11th Aug. 1810.r 
(60) Page 2OB•• 
(U) 	 Page 13. 
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feres (52), but the laUtr is completely subject to the control of 
the court. It is the court alone who are the judges what 
evidence shall be admitted or rejected ; and neither the pro
secutor nor the prisoner can insist on the admission or rejec· 
tion of any contrary to their opinion; far less can they 
prote" against such a decision. But the prosecutor or 
prisoner may stute their reasons for offering and also their 
objections against the receiving of any particular evidence; 
and ifthe court are of a contrary opinion may request that 
these reasons or objections may be recorded on the proceed
ings; and with this request the court in general complies:' 

2. Simmonl (53) sap!, U The utmost liberty, consistent 
with the interest of parties Dot before the court, aud with 
the respect due to the court itself, should, at all times, be 
allowed a prisoner. As he bas an undoubted right to im· 
peach, by evidence, the character of the witnesses brought 
against him ; so is he justified in contrasting and remarking 
on their testimony, and on the motives by which they or the 
prosecutor may appear to have been influenced. All coarlt 
and inlUlting languagt is, bowe\·er, to be avoided; nor ought 
invective ever to be indulged in: the most pointed defence 
may be couched in the most refined language. The court 
will prevent a prisoner from adverting to parties not before 
the court, or only alluded to in evidence; fu rther than may 
be actually necessary to his own exculpation." 

3. Where an officer in his defence, advanced deeply dis· 
graceful imputations against his superior officer, Brigr. V.; 

($2) Mr. (Ifter"a~ds Lord) Enkine on the prosecution of Captain 
BMil1ie, Lt. Governor, fo r a libel on certAin officen of Greenwich HOiIpital, 
as Counsel for Capt. B. &aid, ,. I ndeed, Lord Sundtcich hIlS, in my mind, 
acted such. part. • • • ••. ( Hue lArd JlllJrujitJd, obIeroing Ihs COIo!Iild 
lIeutM IIIIitA hi, subject and growlng p8rttmal on tkfir" lord ~I ths odmi~ 
rally, (old llim, that lArd Sandwich ICtU mit INf~r8 tlld Court.") Tile word. 
in ruteri,kr ore in tJle fint vohlln~ of Lord E:, speeches, and "ere 10 
strong (though I do not recollect them) that Lord M. threatened to 
eo"'''li' him; oa whicb Mr. E. lIIid be never would hold his tOllfue while 
lUi IIdv(ICl.te for l\ llriti.b .ubject, and luld hi. Lurdl!bip he might com· 
mit bim irhe liked, &c. State. Trial, vol. 21, p . .s. 

(53) Page 19$. 

http:IIdv(ICl.te
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Defence read by CoulIfel. 

the latter not having been either prosecutor or witness in 
the cause, and the matter slanderously alleged against him, 
being utterly unconnected with any question before the 
court; he was tried upon a separate charge, for" scandal
ous and infamous behaviour, unbecoming the character of 
an officer and a gentlemun <ind subversive of military sub
ordination" (54). 

DEFENCE READ 8Y COUNSEL. 

I. Simnlons (55) says, cc Courts-martial are particularly 
guarded in ad bering to the custom which obtains, of re
sisting every attempt 011 the part of counsel to address 
them; a lawyer is Ilot recognized by a court-martial, though 
his presence is tolerated as It friend of the prisoner, to assist 
him by advice in preparing questions for witnesses, in tnking 
notes and shaping his defence. On the trial of Lieut. 
Genl. 'Vhite/oelce, the cOllllsel was not permitted to read the 
defence; as being contrary to precedent; but the General was 
informed that any military friend or any near connexion 
who did not attend to assist him professionally, might read 
it for him" (56) . 

2. Modern practice. Certainly, counsel are not to address 
the court, but there are mllny instances in favor of it~ prac
tice at the present day-Whitelaclce', trial took place 30 years 
ngo--On Captain Buralem', trial, Limerick, August, 18.15, 
the defence was reael by a solicitor, (Mr. Monsell) (57). 
]n the case of Captain uyton, Royal Marines, at Woolwich, 
the defence was read by a barrister (58). On the trial of 
Captain (now Bt. Mnjor) B. Blake, 47th Bengal Native 
]nfo.ntry, he was attended by professional gentlemen, 
T. Dickens, Esq. Barrister, and Mr. Strettcll (59). 

(5.) Hougb, P. C. M. (1825) p. 523. G. O. C. C. 4th Sept. 1821. 
S.mtenced to ~ di4chorged tM .eroice • 

(55) Page 196. 
(56) I'rinted Trilll, p. 763. Genl. Whitelocke read part himself; 

i\f r. Sewell, i\I r. Lewi, and Brig. Genl. 1Ilende, other parti. 
(57) Meerut Observer, 311t March, 1836. 
(58) Naval and Mily. Gutllte, 27th Ftlb. 1831$. 
(59) G. O. C. C. ht Dee. 1832. 



78 Defence read by Counsel. 

3. Capt. B. (60) requested that his professional adviser 
Mr. Dicketu might read hi!:! defell ce. " 'fli nt his professional 
adviser is an officer in the receil>t of Iullf-pay in H. M.'II 
service, and without doubt, as such, subject to the jurisdic
tion of, and responsible to, this court, if any thing were done 
by him which was judged improl)Cr. Formerly, in the case of 
Gent. Ross, in 1785, it was held that half-pay officers were 
not liable to courts-martial; but a cbange in the Inugurlf,re 
of the mutiny act, has siuce taken place j and it is, now, 
the prevailing opinion that half-pay ofilcers committing 
military offences nre so liable, and can undoubtedly be dis
missed by H . M., without a court-martial ; and Capt. Blake 
begs Mr. DicktnJ may be permitted to read his defence." 
RqJly-" The court arc of opinion that 3fr. Dickell' cannot be 
allowed to read Captain BlaJce'. defence; but any military 
fri end of Captian B.'s may do so." 

4. I sce no objection to counsel rcading the defence 
which he has most likely written . The only objection would 
be, if counsel (or any une else) wrote a violent or intem
perate defence, or introduced any words, which were not in 
the defence, calculated to excite the feelings, or gi\'e an 
erroneous impression regarding the evidence, or the facts of 
the case. Indeed if any written defence contains matter in
consistent with lhe e\'idcnce, the J. A. or the court, should 
stop the reading of such part, and mark the page containing 
sllch passage ; but wby, merely, bceause 30 years ago it was 
thought improper, I cannot see the reasoll why we should 
MW, not allow of a practice, that cannot, if under restrictioll!!, 
cause ally inconvenience. 1 admit Lhat neither counsel nor 
fri eud sho'uld addres8 or sped to the court, which might lead 
to arguments, but, having written a defence, proper in lan
guagc,l do 1I0t see the reasonablcness of prcvcnting counsel 
from reading whut he hall written. And I havc shewn, above, 
two cascs, iu 1836, in Ireland aud ill England, in which 
courts-martial allowed, a 8olicitor and a harrister to read 
defences. 

(GO) Page of Triai, 392-5. 
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EVIDENCE IN \VIT:SF.U'S WORDS. 

{' All evidence to be recorded, as nearly as possible, in the 
words of the witness, in the order in which it is received by 
the court" (61). That is, the words of the witness are not 
to be changed, in such a manner as to gh'e a different sense 
to them. nor should the order in which it is given be changed: 
but to record, at all times, barrack phraseology, is not 
expeeted. Nor, is a court bound to record all that the wit
nell!! states, which, though it may relate to the transaction. 
does not apply to the charge as now worded. But if either 
party wish any particular words to be taken dOlVU, it is uBual 
to record them. 

ADDRESS TO COURT BY EITHER PARTY TO BE I N " TaITING. 

Where there is the least probahility of high words being 
addressed by the parties before the court to each other, it is 
ad\,isable to direct any address to the court to be in writing. 
The court decided in one case (62), at the recommendation 
of the J. A. co that neither party should address the court, 
cxcept in writing: and that neither party interrupt each 
other. beyond the mere act of stopping him when occasion 
arises: that they will address whatever observations they 
may have to make to the court in writing, and not vl'rbally!' 
In another case (63) the court desired the prosecutor not to 
address the court withOllt lem'e of the president. 

FALSEUOOD If' CHARGED ;\IU8T BE PROVED BY PROS£CUTon . 

1. The onur probandi in all accusations lies with the 
accuser. No man i~ a liar because he is called so. H A. 
accuses B. of having told a falsehood, A. must prove it. The 
following case will illustrate this position-" I charge Capt. 
R. A. McNaghten. of the 61st Regt. N. I., with scandalous 
conduct. in having. in a nole to the address of Capt. E. C. 
"~,rindus, H. M.'s 11 th L. D ., dated 29th April. 1835, made 
the followiu'" assertion; vi::. ' As we,' (meaning Capt. Me-o 

(61) 
(62) 
(6S) 

Regne. Rnd Ora. for 'he army, p. ~~6. 
G. O. C. C. 23rd Oct. 18S5. 
Page 315, G. O. C. C. 25tb Oct. ISS". The proceeding. em_ 

braced 1250 pag~ (olio. 
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Naghten and Capt. Monke) < know that he' (meaning Lieut. 
Low, when a witness on the trial of Lieut. Wallace, 39th 
Regt. N. I.) C has s\vorn to what is 'wi lhe truth;' .ucA 
assertion being false and unwarrantable, and tending to 
destroy my character as an officer and a gentleman." (Signed 
J. H . Low, Licut.) (64). 

2. The prosecutor, after giving in the above original note 
(which Capt. McN. acknowledged to be in his hand-writing 
and sent by him) said he would close the prosecution, think
ing he could compel Capt. 1\'1. to make his defence. Capt. 
_M . said he had no defence to make, as there was no proof 
of the words "such assertion (that contained in the note) 
being false and unwarrantable." The court told Lieut. 
L. there was no e\·idence as to the point, a false, &c." and 
adjourned till next day, when the prosecutor produced his 
witnesses : for since the note accused the prosecutor of hav
ing given false evidence, his own oath could not decide the 
question. 

3. The prosecutor was advised to give in the whole of his 
own evideuce on Lieut. ,"V.'s trial, out of which the above 
assertion by Capt. M. arose, and to call witnesses to prove 
the facts stated in his evidence. Capt. M.'s note attacked 
Lieut. LId evidence, generally; but as three points in particu
lar, hrulb.oen insisted on by Capt. M., Lieut. L. was advised 
to give evidence to such an extent, to put Capt. M. on his 
derence; and if he urged any new point it would be open to 
Lieut. L. to adduce evidence thereon. 

4. Capt. M . in his defence said, with regard to the words 
"false and unwarrantable," that, a!5 he couceived that 
three other witnesses, at the same trial, contradicted Lieut.L., 
whether the evidence of Lieut. L. was true or false, he was 
warranted, and that it depended on the weight or credit due 
to the testimony of the said three other witnesses, and, by 
consent of the prosecutor, Capt. M. ga\'e in a copy of their 
evidence, which the J. A. compared with the original minutes 
furnished by the J. A. from his office, at Meerut. Thill 

(640) G. O. C. C. 19th Oct. 1835, 
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Defence IJlilnu't8 extJrninedfirst, Qr not. 

dosed the case j and a reply was refused. The court were of 
opinion that Capt. M. was" Ilotguilty of,the charge, except 
of writing the note set forth in the charge and to which they 
attach no criminality; the court do therefore fully and 
honorahly acquit Capt. M. oCthe same accordingly." 

5. The case of Cuptain J . n.. Raines, 77th Regt. tried by 
a court·martial, at ~Iumngar, 15th June, 1836, re-assem
bled on 21st July, J836, when on a revision the following 
record was made on the proceetiillgs-HThe court-martial 
having carefully revised the evidence all the lst cluJrge, and 
having also considered the grounds upon which thft court 
has been ordered to revue their fi,tding 011 that charge; viz. 
'tlwt whereas tile general finding of guilty of the wltok of 
the first charge could not be legally sustained, inasmucl. as 
no evidence was adduced at tile trial in support of lite allega
tion that the imputation wasfalae ofwhich the form and sub
sta'iu of that charge, in point of law, requires proof;' the 
court, UpOli the before-mcntioned grounds, does find that the 
jirlt charge has not been legally proved. 'I'he court thert~
fore reverses itsformer finding on tltat charge, and acquits 
the prisoner of thejirst cbarge (guilty of 2nd charge,) and 
adheres to its former sentence, and adjudges the prisoner to 
be dismissed from H. M . scn,jce" (65) . 

Di5FE:-IC£ WITNESSES EXAMI:,<,m FIRST; OR AFTE lt 


WRItTEN DEFENCE. 


1. Adye (66) stating that U The evidence Oil both sides 
being heard, and the prisoner having made his defence," 

(6S) " Allowed to retire from the lervice by the sale of 11i. commiv
.iOD; G. O. H. G. t nh Auguit, 1836." From GaligDaDi', Afe'lellgf", 
17th June, 1831, it ia atated" An intimation "'3,;1 given on Thllrlld.y, 
til the officen in Dublin Garrison, thnt the king bu reverled the deci_ 
lIilln of a court_martial on Capl. llllinN, Irate of the 77th Regt., ....ho ",ill 
apllea.t in the Gazetu as Capt. in the 96th, quartered in Dublin. Tlli, deci_ 
,ion hlUl IJeen come to in consequence of the J. A. G. deemiug tile court
martiral IliIOUld ha.ve received in evidence, documentll tenderl'''' lIy CHpt. 
R., bllt which were rejected by the court ." Hill name i. in the army lilt 
for January, 1838, in Ihe 95th Regt. 

(66) Page ISO. 

" 
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must mean that the written defence, or the verbal defence, 
is made after the prisoner h~ examined his witnesses, for he 
adds U the prosecutor has a right, in case he finds it nccf'ssary, 
to make a reply." Tyller (Gi) says, " When ~he e\'idence 
in support of the charg~s, is closed, the prisoner sometimes 
judges it proper to submit to the court, either verbally, or in 
writing, a general statement of those defences which he 
means to' support by evidence;" and (68) "when the whole 
evidence on both sides is closed, the prisoner may, if he 
thinks proper, demand h'ave of the court. to slim up, either 
verbally, or in a written statement, the gcneral matter of his 
defence, and to bring into one view the import of the proofs 
of the charges, with such observations as he conceives are 
litted to weakcn its force; and the result of the evidence' in 
defence, aided by every argument that is capable of giving 

it weight." 
2. Kennedy (69) says, (C After the prosecution is closed 

the prisoner enters ou his defence; the most regular mode of 
conducting which, as it conforms to the practice of courts of 
law, and as it has been, I belie\'e, observed at aU courts
martial conducted by the J. A. G. is, that the prisoner should 
first address the court, and then produce his eddence. But 
a contrary custom pre\'ails in India, (and elsewhere, according 
to TyUer, ) for there the evidence in exculpation is in general 
concluded previous to the prisoner's addressing the court. 
This trust method, it must be obvious. is most advantageous 
to the prisoncr as it enables him to be fully aware of the 
exact nature of the e\'idence gi\'en on his defence; and thlLS 
prevents his hazarding in his address ally remark or asser
tion on a supposition, as be must otherwise have done, that 

it would be supported b)' his witnesses." 
3. 'rhe Bombay army rule is (70) that n'rhe llrosecutiolt 

being closcd, the prisoner enters on hi!:! defence, and may 
either address the courtjirst, and then adduce his evidence j 

(67) Pale 262. 
(68) Pl\ge25S. 
(69) Pllge 71. 
(70) SecL u .•1. Kennedy, p. 295. 
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or difer his address until the whole of his exculpatory proof 
hus been laid before the court." Simmons (il) says, uTile 
prisoner, being placE.'d on his defence, &C. may proceed at 
once to the examiuation of witnessc!!I j tiNt, to meet the 
charge, and, secondly, to speak to his character, reserving 
his address to the court to the conclusion of such examinatioll; 
or he may previously deliver a statement, commenting 011 

ally discrepancies in the evidence produced on the prose
cution, placing his conduct, which is the cause of arraign
ment, in that point of \'iew which he may deem lDost con
ducive to his exculpation, and pointing out the chain of 
evidence by which he proposes to establish the arguments 
adduced in his defence. The former mode ig that usually 
ndopted, as it is obviously more advantageous to the prisoner j 
since he is enabled to argue on facts and evidence actually 
established, iustead of resting his defence on what may prove 
to be only hypothetical. It may not accord so exactly with 
the form of common law courts; but no proceeding is better 
established by the custom of courts·martial, than to leave 
the time of the delivering of the prisoner's address to his 
option; it may either precede or follow his examination of 
witnesses. Indeed, Ii prisoner, having generally addressed 
the court previalU to the c..xaminatiOIl of his witnesses, may, 
if he thinks fit, at the clQ3e of h~ defence, agai" offer any 
remarks connecting his exculpatory evidence, and contrasting 
it with the evidence of the proliecution; or he may ope" his 
defence by a detail of the evidence he intends to bring for
ward, and defer his remarks upon the prosecutor's nddress 
till after the examination of his witnesses ." 

4. W e ba,'e Adye, 1'ytier, (and by implication Sir C. 
j\'Iorgan, as he marie no note against the position,) Simmons, 

> 
and the BOInbay army rule against Col. KeT/./ledy. Jf he 
means by the practice "at aU courts-martial conducted by 
the J. A. G." that he Col. K. always observed the pl'l'Lctice 
which he calls H the most regular mode," there can he no 
doubt on the matter; but as the H contrary custohl pre
vails in lndw.," he is quite tight, and I believe the Bombay 

(71) Page 192. 
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Proceeding' read over each Day. 

army rule, clearly not framed by him, confirms this opinion. 
There are many advantages in observing, {rul/y, on the evi
dence on both sides. 

5. The advantage of observing on the evidence after that 
on both sides has been given, en,lbles the prisoner to COIl

trast his evidence with that agaill~t him. It is impossible 
for any llIan to know all that his own witnesses may be able 
to s~t'ear to--a cross-examinatioll, may elicit facts of which 
he could not be aware before, and if the most honest man in 
the world states what he does not provc, the discredit of the 
act operates against him, particularly if his c\'idence is of a 
doubtful cast. While by waiting to hear both sides, he sa~'es 
this predicament. Again, if a prisoner states facts not 
pro~'ed, some think a reply is allowed, and if a reply be 
given to answer a false statement, why it is produced by the 
rule Col, K. contends for. 

6. The conduct of a defence should be lil'e that of the 
prosecution. 'rhe prosecutor should but briefly, if necessary, 
open his ehargeij, or each count, if he likes, with a few pre
paratory words, for if he makes his speech first, and o~'er
charges his accusation, the prisoner will retort, and this 
retort brings forth, severe remarks; so that the making a 
speech first is "ery likely to produce two evils, and to pro
tract the proceedings. 'Yith regard to the common trials of 
soldiers, &c. particularly before Regtl. courts-martial, there 
are only :l few facts to be prm'eti, and those, few, frequently 
come out of the mouths of the witnesses for the prosecution, 
and the prisoner merely says It few words, and examin es 
wituesses as to character. It is in the cast's of officers that 
the rule which Col. K . calls the" most regular mode," would 
lead to replies and rejoinders, and to Illl endless train of bad 
consequences; whi.le as to the practice we must tllke Tyller, 
where he is not contradicted by Sir C. Aforgan as the best 
authority. 

PROCEEDl:"OS READ OVER E,\cn DAY. 

It is optional with the court t,o read o\'er the proceedings 
of the previous day at each re-assembling of the court. If it 
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is done, there should be no witnesses present in court. It 
can seldom be necessary, and there is no rule uirecting the 
court to fcad tIlcm, and much time is lost by adopting the 
measure. 

NOTES TAKEN llY MElIBERS. 

Tytler having stated that it is customary to read over the 
proceedings, before proceeding to deliberate upon the judg. 
ment, which ans\vers the double purpose of bringing the 
whole body of the cl'ilience, in one connected "jew, to the 
recollection of the members, and (I) ascertaining the accu
racy and fidelity of the record, by comparing it with the 
notes taken by individual members in the course of the trial. 
On Colonel Quinlin', trial (2) the prc!iident said, "I have 
not my notes here, for they have become too voluminous to 
carry about with me; but I know I made Ollt that number 
(3) from some paper I saw before the court." In taking 
notes. the member should ask the J. A. the page of the pro· 
cceding>i at which any fact is recorded. Jurors often take 
notes-the necessity for the measure Illust depend on the 
complexity, or otherwise. of the trial. 

ALIBI. 

Alibi (or elsewhere). rr Thi'! term is used to express that 
f defence iu a criminal prosecution. where the pal'ty accused, 

in order to prove that he could not have committ.ed the 
crime charged against him. offers evidence that he was in a 

, different place at the time" (4). Mr. (now Baron) Gur1/-ey on , the trial of Coc"ra~ and De Berenger {51 said, H an alibi 
t (sometimes resorted to in courts of criminal jurisdiction), is 
1 the best of all defence if a man is innocent; but if it tllrns 
d Ollt to be untrut', it is conc1usi\'e against those who resort to 
" it!' Such a plea should be receh'ed with caution. K~nn~dy 
t 

(1) Page 310. 
(2) Page 2-'3. 

(::I) 72 punishmentt in the l$th Huuan; but p. 218 sho.1I 1.6 nlen 


tried (rom I.th Dectmber. 18121 to l.S\b Jul,., 181', in 19 Plon\bI! 
~ (4.) Tomline'iI La" DictiODllry. 
it (6) Printed Trial, p. '1. 

http:committ.ed


New Matter. 

says, (6) if the prisoner attempts to prove an alihi the prose
cutor is allowed to e.\':amine witnesses; and this ill his reply. 

NEw MATTER. 

1. Adye (7) says, if new matter has been introduced into 
the defelice, the prosecutor has the right of controverting it 
by evidence. Kennedy (8) says, "it will be evident that all 
the circumstances, which the prisoner may adduce in evi
dence for the purpose of palliating the misconduct imputed 
to him, must constitute new matter, as such circumstances 
could lIot have been anticipated by the prosecutor. Yet 
courts.martial are frequentl y unwilling to consider it as such, 
because it was lIot intended to refute the charge, but merely 
to extenuate the prisoner's culpability." 

2. On Lieut. Gen1. Sir J. Murray's trial (9) the J. A. said, 
(' I would state ill some measure in answer to that, that 
new matter introduced in the dcrence, which the prosecutor 
had not reason to expect, and which therefore, he could 
not be expected to meet in the original case,)ctil in evi
dence in reply; I mentioned, the COllct will recollect, one 
instance or that kind, a case or mutiny, where a reason 
is given in the derence, force ror instance on the part of 
others; that may be disproved in reply, and in trials in cri· 
minal courts, a prisoner has stated in his defence, the prose
cutor owes me a grudge, or he owes me money, and he wantil 
to get me bung that I may not get my money; the prose
cutor is in such a case called back to contradict that." 

3. Simmons (10) says, alluding to the reply to the derence, 
H to rebutting the new matter hrought rorward by the pri. 
soner, and supported by evidence." The rule in the Bombay 
Code of Mily. negns. (11) declares, that "the l)COSecutor 

(6) PAge 62. 
(1) Page 180'. 
(8) Page 83. 
(9) Printed Trilll, p. '80'. 


(IO) Page 198. 

ell) Sect. u. 40. Kennedy, p. i9i. 




New MaUer. 

must, during the prosecution, and before the prisoner comcs 
on his defence, produce lin the evidence he has to support the 
charge; and after the prosecution has becn c1oscd. he shall 
not be pcrmitted to adduce any further ('videncc, in proof of 
the specific facts, alleged in the charge!' On the trial of 
Licnt. (now Capt.) P. O'Banlon, ]st (Bengal) Light Caval
ry (12) Major General Watson, in command of the forces, 
made these remarks: U The Major Genernl also considers 
the production of the opinions and censures of the Major 
General in command of the forces on the conduct of the 
prisoner, for which he was then actually under trial, to 
be objectionable, and that they ought not to ha,·c been 
rcccived" (13). 

4. New matter by neitMr party. If it is not proper that 
the prosecutor should be allowed to introduce new matter, 
neither should it be admitted on the defence. The B07nbay 
rule should have applied also to the defence. I cannot agree 
with Col. Kennedy that all palliating or extenuatory circum
stances which the prisoner may adduce in evidence should 
be considered as new maUer-that is, flew matter in its strict 
sense-any thing urged in evidence against a prisoner to 
Ilggnwate the charge, ir supported by evidence, would 
amount to such new matter, as should entitle a prisoner to 
rebut it by evidcllce. There is a great difference between 
new matter of accusation, and facts proved by evidence 
to mitigate the sentence; in the s.unc way that, arter an 
action, affidavits are, at times, produced to lcssen the 

damages. 

(12) G. O. C. C. 20th Nov. 18S" 
(IS) There were three letten frum the Adj I. Gen!. 10 tbe addle.. of 

tbe Major Gen!. Comg. &lMeerut. Tb~ priwner gave in a paper object_ 
ing to the aool'e, which w,,~ r8C()rded. The admission of thoae letten 
011 the prosecution, and the words of tbe 6th charge, "/1 #!I.lemll.tir: 
cou,-" ofmor'ifir:ution twd '{i9/d ill (lc/iVl! ~NltiOIi (lgailut him" (Lt. 0'1-1.) 
led to the introduction on the def.mee of tletIl matter; Imd produced a 
reply. Ihd those words been Oilliued, IIDd the ietterslloove mentiolled 
1I0t been produced_II the ",tel "'alter in the defence and the reply itiel£ 
might bve been saved. 



88 Deci.tion tU 10 OIJjeciioru, by mqjority. 

DECISIO:S AS TO OUJECTlONS, BY MAJORITY. 

1. Simm0118 (14) says-"1'he majority of ,'oles decides 
all questions as to the admiS:iion or rcjection of evidence, 
and 011 othcr points invoh'ing law or custom; and in IU.C" 

cases, (but not us to the fillding or !:Ientcnce of the court,) 
whcre the votes are equally dh'ided, the custom of lhe ser
vice, and the lIecesliity of the case, justifies the decision 
of the question on the side on which the president may 
vote." Though Tyller (15) says, "If however, by the death 
or necessary absence of a member of a court-martial, which 
originally consi!:lted of an unequal number, the court should 
be equally divided in opinion, the side on which the pre
sident gives his \'ote must be understood to have decided 
the question, which in eirect, is giving the president, who 
ill all cases is entitled to vote, a double voice in that parti
cular emergency." 

2. Sir C. Morgan (16) states_U It is flOW held at the 
H orse Guard~, that a president bas no casting ,'oiee, and that 
the president and every member (be the number assembled 
what it may) of a court-martial is bound to vote in the 
judgment of the court. A different, iJut certainly an errone
ous opinion has prevailed, and it hal heen usual where more 
than 13 members have bccn sworn, to strike off the o\'erplus, 
in the sentencing of a l>risoner." 
. 3. Delafonl (17) gives the opinioll of Dr. Paul, 1746, to 
the Law Commisl:lionerli of the Admiralty that, if equally 
dh'ided in opiniou there can be no judgment, but adds, <C the 
point at issue lUay be re-colll:lidel-ed." Delafo,,, (18) had 
previously statcd t111~t the custom ndopted in the French 
serl.iee was, that the prcliident, c. if he ga\'e his vote or 
opinion infavor or the prisoncr, to have the effect and force 
of two voice" butonl}' of OIlC, if again.!ll him." ltfcArtltur (19) 
(who also quotes Dr. Paul', opinion) says, U Ifan equality of 
votes still continues, the matter ill debate mUl;t remain as it 
stood before the question was put," aDd quotes printed 

(14) Page 13~. (11) l'age 2.52. 
(15) l'itge 13.5. (18) l'age 2+9. 
(16) Note to Trtler, p. 13.5, (19) Vul i. p. 320. 
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instructions ( 1806) under the head of Courts·martial, 
article 12. 

4. McNaghten (20) obsen'cs, "in the Bengal army, I 
never beard it denied that the president's vote had the power 
to destroy the equilibrium of sentiment, until the year 1817, 
when it was so decided by the Marquis of Ha,ting, on the 
trial of Assistant Surgeon Pears," and (21) remarks, "and 
in Genl. orders His Excellency (Gc'll . Sir C. Paget) declar
ed, that the president's ,'ote was always to be considered as 
sufficient to tltrn the scale, in cases of equality, and even 
expressed his astonishment that of so well known a rule the 
court should have been ignorant," Capt. McNaghten, ns Offg. 
J . A. G. gave t1li.8 opinion of course. 

5. Kennedy (22) in opposition to Sir C. Morgan, sars, 
"directly contrary to this is the practice of courts-martial 
held in the army of India, and it is believed of such as are 
held in H . M.'s forces e\"ery where except at the Horse 
Guards; for at them, in conformity to the opinion of Tytler, 
the president has always a casting vote when the court is 
equally divided!' . 

6. Tytler, McNaghten, and Kennedy, are in favor of 
the double vote in case of an equality of yates. De.lafons, 
McArtbur, Simmons, (except as to decisions not relating to 
the finding or sentence,) Dr. Paul, Sir C. Morgan, and 
naval printed Regulations, are against the president having 
a double or casting vote. So six to three are against the 
measure. It is not allowed ill courts of law, nor in the navy: 
and why should it be in the army' The chief judges of the 
supreme courts in [ndia; the Gov. Genl.; and governors 
in counsel, and the chief commissioner of the Calcutta court 
of Requests, have, when the opinions are equally divided, a 
double yote, buL this is by charter; aud proclamation. 

7. Where the Articles of War nre silent, we rerer to the 
courts of law j and besides that the judges there han~ no 

(20) Page 130. 

('tl) Page IS3, referring to trial of Private Neal, H. M.'. '''tb Foot, 


G. O. C. C. 23rd Aug. lS2.... 

(~) Page 2 .... 
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double vote, no juror or judge can assume to do what is not 
laid down by authority. That it was the practice at one time 
in the army would appear (rom the words of Sir C. ftforgan. 
cc It is now held, &c/' It has been stated, "that the presi
dent is to have a calting vole was formerly expressed in the 
Articles of War; aud though it is now discontinued, yet it 
is lIot to be considered as "statute repealed; but is still in 
force by the C/j8lom of the army" (23) . I t is not. the cus
tom in the Bengal army. 

8. The reason given by Simmon.9 why it is necessary in 
deciding as to the admission or rejection of c\'idcncc, is not 
a good one. It might aclmitc\·jdence affecting the prisoners 
conviction; and it may !l0 happen that the president does 
not possess any vcry superior intellect. If the admission 
or rejection of evidence agaiust the prisoner del,ended upon 
thi.:; double vote, the votes must be, otherwise, equal, and ill 
cases of doubt, the prisoner should have the benefit; while, 
in this case, the president might be the means of objcdillg 
to the admissio1l of evidence in/avor of the prisoner. It 
cannot be sard that if seven vote pro, and seven COil, material 
justice reqllires a double vote from anyone individual, whose 
vote, perhaps, was erroneous ill the first instance. I would 
rather give the double vote in/avor of the pri.:;oner. 

9. RULE PROVOSED. That there is no dt)ldlie or casting 
vote allowed to the president of allY naval or military court
martial in any case; by the Articles of War, or by the custom 
of the service. 

CONTEMPTS. 

]. The Articles of War (93rd) direct that" No person 
shall use menacing words, signs, or gestures in presence of 
a court-martial; or shall C:lUse lIny disorder or riot, so as to 
disturb their proceedings, undcr the pcnalty of being punish
ed at the discretion of the said court." Simmo1U (:!4) says, 
H It may be remarked, that the con tempts thus rcndered 

(23) The ancient cUiltom ~,~ stilted by Bru~, ( Institulionl of !\IiJy. 
Law, p. 208,) p. 5!69. ;,1. S. BelJ;;:al J. A. G:. office. 


('iU) Page 148. 




91 Contnnpta. 

punishable summarily by courts·lllllrtial, are of a public and 
self·evident kind, not depending on any illterpret.1.tion of 
law admitting cxphl.llation, or requiring further imcSltigation. 
Courts-martial sometimes act on this power; at other times, 
individuals coming within the declarations of this article, 
have been placed in arrest, and charges have been preferred 
in consequence." He also quotes a case from lily work 
published in 1825, (25) where, in Bengal, in 1791, a prose. 
cutor for reading a paper which bc ealleel a proteat, ,vhich 

. the "court determined is an insult of the grossest k iud, ou 
the proceedings of this court, replete with misrepresent.'ltion, 
and a reflection on the dignity of courts-martial, nnd that, 
nfter the repeated reprimands Mr. P. has already received 
from the court, and e){periencing their lenity to so great a 
degree as be has done, by several instances of his conduct 
being hitherto overlooked; they find themselves under the 
indispensable necessity of ordering him into arrtat for his 
contumelious, disrespectful conduct. And feeling the neces
sity of discournging, iu the most exemplary manner, all som 
of intemperance alld contempt towards thc only tribunal that 
exi$ts for the preservation of discipline in the army, (Gent. 
courts-martial,) they pronounce Mr. P. surgeon of the 5th 
European Battalion, guilty of a breach of the 13th Art. 
sec. xii. of the Articles of War (26) and they aentenct him; 
and he is hereby sentenced to be suspended from his rank, 
pay, and allowances in the H. C!s service, for the term of 
six months!' 

2. ]n courts of law the judge would commit, and call up 
for judgment, and sentence the person to fine and imprison
ment. ]n the case of Surgeon P. the Genl. court-martial 
exceeded their power. As observed by Simmona, (27) "A 
Regll. court-martial may punish summarily; but, from 
their cOlLstitution, are not competent to award any puni!ih
ment to commissiOlled officers. A Regtl. court-martial, how
ever, under such circumstances, may impose an arrest on 

('is) r Age 445. 
(26) Similar to sect. xiv. Art. :.;ix. Annual Act, n. 
(27) 	 Page '49. 
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allV officer of whatever rank, though each indi"idual member 
m~y be his juuior" (28). With regard to persons not of 
the milit..·uy profession, though the military court canllot 
place them in arrest, still they could be removed from the 
court by force, if necessary; and ill other cases they would 
be liable to an attachment. on application to the Supreme 
Court of India, or the courts ill London, Dublin, or Edin
burgh, &C. 

PUBLICATION" OF PaOc.e£OINGS. 

1. SimnJOn.t (29) says-" It is competent to a court
martial to forbid the publication of its proceedings during 
the trial (30) and any breach of the order may be prosecuted 
as a contempt of court, ill the Queen's superior courts. On 
Col. Quentin" trial the J. A. said I' The only mode 1 believe 
in which it has ever been done, or in which it was necessary 
to do it, was by expressing the wish of the court tbat it 
,hould be prevented. I remember the same feelillg in 
lhe mind of tbe court for the trial of Col. John!lou: there 
the wish was e."(pressed by the court, and I fouud that in 
recolUmendillg it I was only pursuing the course which had 
been htid down by my predecessors. E\'ery body must sec 
how extremely important it is to the fmaluttainment of jt1*
tiee, and bow reasonable it is for all parties that the mind 
of the public should not be dragged backwards and forwarda, 
by ally partial statement of the proceedings on particular 
days; aud I feel persuaded that the expression of this wish 
on the part of the COlU"t will be nUended to as it always 
has beell ." 

2. On the trial of Mojor 11. D. Co:u, 25th N. t. (31) the 
J. A. said-" 1 am desired by the court to request that if 
there are any persons in court taking note, of the proceed-
ings, they will abstain from publishing nny parts of the pr~ 

('l8) Court.nllutillion Major Brolfne; Samoci,63.5. 
(29) P»ge l.S0. 

(SO) Lieut. Genl. Whitelocke', trial, p. 7. Lieu," Col.lohnatoae·J,. 


p. s. Col. Quentin's, p. 6. 


(SI) G.O. C. C. 2nh Dec. 18st. 
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Cllaracttr. 

eeedings till the whole shall be concluded." On the trial of 
Lieut. Col. Dennie, Ii. M.'. 13th Light Infantry (32), the 
prosecutor requested" that the court would prohibit the pub
lication of ally partial and garbled version of its proceedings. 
That he understood the defendallt had yesterday requested 
leave to publish daily, the trial, as it transpired." (Court 
tlosed) "The court decided that all unauthorised publica
tion of its proceedings shall be prohibited." 

3. or course any military Ulall might be tried, for dis
obedience of orders, if he publislu:d allY part after lIuch a 
notice-in the case of a pcraon not of the military proCession, 
the court could only report it to Govcromcnt through the 
usual channel; with a view to a ci"il prosecution. 

CIlARAc'rElt. 

1. Sullivan (33) says, "'fhe prisoner i& likewlsc pcr~ 

mittcd to adduce the testimony of persons of reputation, in 
support of bis character and the integrity of his life; for if 
for mutiny, desertion, or any other crime, there shall be no
thing but presumptive proof adduced, the el'idence of his 
former good conduct, ,,,ill indisputably scl'ye to influence a 
decision in his favor ." Delafo1u (34) says, H And an oath is 
administered to every witncss I\t n Naval court-martial, 
eJ:ccpt to any offil.:ers who, at the .desire of the prisoner, arc 
called upon to speak as to his general character and 
conduct," and (35) c' particularly if the defendant has lIen'ed 
under them; but the officers so called upon are not (by the 
wage of Nat:al courts-marJial) under the necessity to give 
snch evidence on oath j because it does not relate to the 
charge against the prigoner, and can only have effect in re
spect to.mitigation of the punishment he might be liable to 
have inft.icted on him." 

2. Adye (36) does not state as to swearing thcse wit~ 

(32) G. O. C. C, ~th (K, T. Ulh) July. 1836. 
(33) Page 42. 
(34) Page 226. 

(3$) Page 233. 

(36) Page 18T. 
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nesses to speak to character, nor does McArthur (37). 
Si,nmon" (as) says, ee Courts·marlial do lIot literally adi'lere 
to the rule in courts of civil jud icature, which requires that 
e\'idcncc, as to the character of the accused, I!hould bl'ar ana
logy and have reference to the nature of the charge in issue. 
It has ever been the practice of court.lo;-martial, recently 
conl1rmed and enforced by Ii Geneml order, (39) to adlnit 
evidence as to the prisoner's character, offered by him" imme· 
diately after the production of his witnesses to meet the 
charge, whatever may be its nature: a prisoner is e\'en per
mitted to put in proof particular instances wherein his 
conduct may have been publicly approved by superior 
officers." 

3. Thc BOlnhay code or Military Regns. (40) directs that
" Whcn witncsses are caUcd to character, they lllUst be duly 
sworn, und cannot be cross--examincd, nor call anyexamina. 
tion takc place into particular facts. But the witness may 
be called upon to assign his reasons for the character, which 
he has given in evidence." 1n reply to Delafom (though 
McArtliur is silent), it will be seen that he stands alone in 
his opinion: article 91 of the Articlcs of War directs that 
n All persons who give evidence before auy court-martial are 
to be examined upon oatb," which is conclusive of the ne· 
cessity, or othenvise. And eVel} a member wbo bas been 
sworn as such, must be re-sworn (as a witness) before he 
speaks as to cbaracter. "Witncsses on oat h, as to general 
character of the prisoner may be examined on the defence." 
(G. O. H. G. 24th February, 1830) . 

4. Scnntlirlles by letters. On Col. Qu~tin's trial (4 1) 
the J. A. G. said H Where an officer on his trial wishes to 
have his character spoken to by officers of high rank and 
character, wholD he does not bring bcfore the court, nothing 
is more common than to introduce their letters in his speech, 

(37) Vol. ii. p. 8T. 
(38) Page 363. 
(39) Gl!nl. Regn. p. 610. 
(40) Sect. xx. U. Kennedy, 300. 
(41) Page 35. 
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and they are then attached to the proceedings." At the con
clusion of Licut. Gcnl. fVhitelocke', defence two letters were 
read :md recorded (42) and one copy (43) of a letter as to 
his character, the J. A. G . made this remark: "This is the 
copy or a letter, &C. I ought to observe to the court, that 
these letters, strictly speaking, are not legal evidence; and 
I think it right to make that obscrvation; at the same time, 
as conducting this prosecution, I do not make the slightest 
objeetion to their being produced." On Col. Quentin" trial 
(44) a letter was objected to, because as the J . A. G. said, 
" I find, however, the letter, in giving a character to Col. Q., 

states particular facts which called Cor his (Lord Stewart',) 
approbation, those particular facts, the court have already 
decided, could not be examined into, if Lord S. was here 
present as a witness; much less, therefore, coulcl they be 
received ill evidence when merely from a letter." 

5. Certificate, of, not properly received and placed on 
reeord when no apparent cause for the non·attclldance of 
the writers (45): Prisoner may produce Defaulter', book (46). 

6. General character. If tried (or treason, witnesses 
to prove loyalty. If (or murder, to prove general humane 
character. If fo r theft, character for honesty and the like. 

7. Cro.s,·examillation a.9 to. '1'he Bombay army rule is 
that (47) " Wh('n witnesses are called to character they can· 
not be trog,-examined, nor can any examination takc place 
into particular (acts. But the witness may be called upon to 
assign his reasons for the character, which he bas gi\'en in 
e\'idence." McNaghten. (41-3) says, "It is generally consi
dered that a witness to character is not liable to cross·exa
mination, and in most cases his testimony ~ not of a nature 
el'en to require that test of its correctness. But there may 

(42) PHS'es 788 to 791. 
(43) Pllge 791. 

( .U) Page 2'l!7. 

(U) G. O. C. C. 16th Dee. 1 8~9 . 

(46) O. O. C. C. 22nd Sept. 1835. 
(41) Sect.:n. 6-'. Kennedy, p. SOO . 
(48) Page 187. 
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be instances in which the scope of such deposition ren
ders it necessary (in his own opinion at least) for the oppo
site party to cross-examine upon it, aod in no such cases can 
be be legally prevented. A witness to character often speaks 
to certain facts, and either lays too much strCS!3 upon them, 
or gives to their circumstances too high a colouring." Sim
m0118 (49) docli not say a word on the point. He speaks of 
cross-examination by pruoner when the court call for his 
character. 

S. Ug4l rule (50) RUlIell states, (C In all criminal pro
secutioll! the prisoner is always permitted to call witnesses 
to speak to hi!! general character, who are usually examined 
in his behalf, as to how long they have known him. and 
what his general character for honesty, humanity, or peace
able conduct, (according to the nature of the offence charged,) 
bas been during that time. The inquiry ought manifestly to 
bear some analogy and reference to the nature of the charge 
against the prisoner," and it has been usual to treat the U 

good character of the party accused as evidence to be taken 
into consideration only in doubtful cases. Juries have gene
rally been told tbat where the facts pro\'ed nre such as to 
satisfy their minds of the guilt of the party, character bow· 
ever excellent is no subject for their consideration; but that 
when they entertain any Mullt aa to the guilt of the party, 
they may properly turn their attention to the good character 
wlJich he has rtceived ." 

9. \ Vhcre a witness gives a general charactcr of a l)ri
soner; the prosecutor, or court may ask how long he has 
known t.he prisoner; and whether he has known him from 
that to the present time without :my interruption. And ail 
the witncss may speak of the prisoner's character from geM
r al report, and not from his own knowledge, it is ob"ious that 
it is allowable to ask Cf Do you speak from your own know
ledge; or from general report." Cross-examination, strictly 
speaking, must result from matter in the evidence in chief. 

(49) Page364. 

(,sO) On Crimes. vol. ii. p. 703. 
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Reply. 

Now, though the prosecutor cannot dC\'inte from that rule the 
court llIay satisfy themselves; but must not go into parti_ 
culars : and as (51 ) " It would not be allowable to show, on 
the trial of an indictment, that the prisoner has u general 
di~position to commit the same kind of offence, as that 
charged against him:" so though a prisoner indicted for 
fIIurder may have been cruel on a particular occasion, while 
generally of a humam- disposition; the witnesses could lIot 

be cross-examined as to the particular instance. 
iO. A, to the time to to/.ich it rifers. On Col. Quentin', 

trial the 1. A. G. said, (52) "the fuels referred to are in years 
antecedent to the date of these charges, and none of them 
connected with these charges : no person can sup pose it 
pO:-Jsible that Lord Stewart should have stated any thing un
true; but I will suppose the possibility of a letter being 
written, litating acts of most heroic g:t1Iantry some years 
back, and produced by a person on his trial: those the per
SOil 011 the other side may kuow not to be truc; and he may 
say I will undertake to prove that the officer, or whoever it 
may be on trial, was not present, or did not so act. No, 
says the court, we cannot enter into that." 

II. RULE PROPOSED. That it would appear not to be 
the practice of the courts of law to admit of cross-examina
tion of the evidence as to character; and therefore, it should 
not be allowed at courts-martial. 

REPLY. 

l. SullivQ" (53) says, U the J. :\. is allowed to reply (54) 
to his defence; not, however, upon any new subject matter 
that shall appear, but strictly to that which shall relate to the 
origin,l1 charge." De/afona (55) says, " the prisoner ha"ing 
made his de£ence, the prosecutor h,Uj a claim, in case he finds 
it necessary, to makc a rcply. By a reply is to be under

(61) Phillipp's L ..,w E\'i. vol. i. p. 110. 

(6i) Page ~6. 
(63) Page 4i. 
(6") Lord Geo. Sackville', printed trial, p. 20". 
(&$) Page 230. 

o 



95 Reply. 

IItooo, n. right of obscn-ing upon the evidence in general, 
and also a right of contrOl"erting. by evidence, any new 
matter introduced by the prisoner in his defence." Adye 
(56) says the same as DelafoTl8. The author of the Military 
Law of England (5i) agrees with Sullivan. 

2. Naval R ule. 'McArthur (58) says on Admiral Keppel" 
trial the court decided against a repl)'-" It not occurring 

to the recolh'ction of any of the members, that it has ever 

been the usage at courts-martial to admit anything on the 

part of the accuser, after declaring he had gone through all 

the witnesses he should produce in support of the charge. 

it is on this occasion agrecll, that the paper now offered by 

the accuser cannot be admitted!' 


3. Tyller (59) says-H'1'o t.his statement, (defence) on 
the part of the prisoner) the prosecutor has a right to make a • 
reply j and under this prh'ilcgc he may either recapitulate, 
methodise the imporl of his e\'idenec, and strengthen it by 
llertinent argument, or show the weakness and insufficiency 
of the proof in exculpation: and here, in strict regularity, 
the trial ends. " 1f (60) the prisoner in his dcfence shall 
have introduced any flew maller, encountering the e\'idcncc 
of the charge, but to which that evidence was not dirccted, 
the prosecutor is allowed to examine witllcs,.es to that new 
f1laUtr: as, for example, a prisoner is charged with an act of 
mutiny, and the charge i3 clearly proved; but the prisoner 
in his dcfen'cc alleges, and adduces c\,idellce to show, that 
he was compelled by others to the commission of the act, 
against bis own will, and at the hazard of his life. Tbi3 

being new maller, to which the former evidence for the pro
secutor docs not in the least apply, the pr03eclltor is allowed 
to re(largue it by the examination of witnesses, or the pro
duction of such documents as he thinks fitted to disprove it." 

4. Sir C. Morgan (61) observes-HThe pro!:lccutor is al
lowed by argument to reply, but not to bring evidence unless 
new matter has been brought forward ill the defence." Ke~ 

(59) 11age 2113.(116) Page 180. 
(60) I'age i5S. (57) Plige 121.. 
(61) NOLe to 'ryder, p. i5S.(58) Vol. ii. p. 18'" 
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Reply. 

ftedy (62) says, "The prosecutor can then (after the defence) 
observe upon the whole evidence. but can produce none." 
" But if the prisoner in his defence introduces uny new mat
ter, or any evidence 1I0t examined into by the prosecutor. 
which is frequently done, when the prisoner cannot contra
dict the c\-idence against him, or does not think he has so 
fully done it, liS to rely mercly on the contradiction, and has 
other collateral matter to give in evidence, from which his 
innocency is to be presumed, as the attempt to pro\-e an 
alibi, or good character, or to discredit the witnesses of the 
prosecutor, then the prosecutor is allowed to eXlUuine wit
nesses Oil the new matter." And, again, (63)" In all cases 
where a prisoner calls witne3$t3 in support of his defence 
the prosecutor has a rigllt to make a reply." 

5. Simmona (64) says, " The prisoner haviug closed his 
defence, the prosecutor is entitled to reply. whcu IUitIIC31e.J 

have been examined on the defence, or when new lact3 have 
been opened in the address, or new observations or inferencc.s 
made. Thus, though no evidence may be brought forward 
by the prisoner, yet should he ad\Tert to any case, and, draw
ing a parallel, attempt his justification, the prosecutor will 
be permitted to observe 011 the case so cited . It, howe~'er, 
seldom happens that a defence takes place before a Geni. 
court-mnrtial, without the examination of witnesses; a reply, 
therefore, almost invariably follow.; the prisoller's address. 
Should the prisoner have examined witnesses to points not 
touched 011 in the prosecution, or should he have entered on 
an e.'i:amination reflecting on the credibility of the prosecu
tor's evidence, the prosecutor is allowed to examine witnesses 
to the new matter; but the court will be very guarded to 
prevcnt the examination by the prosecutor 011 auy point not 
introduced by the prisoner." 

6. On what trial3 11U3 been allowed. 011 the trial of 
Lord George Sackville, (65) in 1760; of Lieut. Genl. White
locke, (66) ill 1808; of Lieut. Col. Johustonc, (67) in H:IlI i 

(62) PlIge 62. (65) Page 204. 

(63) 
(6 ... ) 

Page 81. 
P;lge 191_ 

(66) 
(61) 

P • .ge 193. 
Page SS9. 

a 2 
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of Col. Quentin (68) in 1814, and of Lieut. Gent. Sir J. ?fur· 
ray, (69) in 1815. The trials of Whitelocke, Johnstone, and 
Quentin, were conducted by the J. A. O. On SacklJi/le'a tri
al it is record ed, "'fhe ev idence being clo~ed, the O. J. A. O. 
submitted to the court some few obSNvations in answer 
to those made by Lord G. Sackville in the course of his 
defence. and upon the evidence in general;" 011 tbat of White
locke, the J. A. G. said_ <c Though the unprecedented length 
of Genl. ,V,'s defence, might perhaps, according to the usage 
of courts-martial, entitle me to claim some time for cOllsi
deration on the arguments he had :ldduced." On Johnstone's 
trial, it is recorded (Govr. Bligh's reply), " In offering some 
remarks upon the defence which Col. J. has presented to 
the court, and which he has endeavoured to est.-l.blish by 
evidence." On Quentin', trial Col. Palmer made the reply. 
On Ml1rray', trial the Offg. D. J. A. G. made a reply 011 the 
two first charges; and Rear Adml. Sir B. Hallowell on the 
3rd charge, observing H The examination ofthe witnesses on 
both sides hadng 1I0W closed, I shall beg your permission to 
offer a few observations on the evidence which is before you; 
and to reply to the address of Sir J. Murray. which has been 
reud to the court in opening his defence:' Evidence was 
adduced in all the above trials on the defence. 

7. 'I'he /Jombay rules (70) are that H In all cases where 
a prisoner produces evidence on his defence, a prosecutor 
has a right to reply. but he cannot adduce any fresh evfdcnce 
uniesil new matter has been illtroouced on the defence, iu 
which case he is allowed to COlltro\'ert this new matter by 
evidence," and, "when the prisoner has 1I0t adduced evi
dence on his defence, it remaills in the discretion of the 
court to determine whether the prosecutor shall be permitted 
to reply or not. In deciding on which point, no better rule 
can he IlrcscrilJed for its guiJancc, lhan that a reply should 
be permitted whenever the defence contains any <1l>::iertions 
or any matter, Oil which the prosecutor has not previously 

(68) P~ge 233. 
(69) Page ~12, HO. 
(70) Secl. n. 45, 46. Kennedy, p. 296. 
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had an opportunity of addressing the court; for it is equall y 
impossible for the court, as for the apprO\'ing officer, to do 
impartial justice unless the whole of the case of each party 
is fairly brought before them." It has been intimated to the 
Bengal army that it is improper in a J. A. to.make a reply, 
where there ill no c\·idenec 011 the defence, nor new malter 
(1). Replies have often been allowed in the Bengal army; 
but not a! a right to any private prosecutor. 

8. Rule of courts 0/ law. Lord C. J. Mansfield on the 
trial of John Horne Tooke for a libel in liii (2) said, 
U 'fhe p/aintijf knows his own case; he knows his witnesses; 
he opcns it; he observl's upon his witnesses; and he draws 
such conclusions from them as he thinks proper, to persuade a 
jury to increase the damages. The defendant if he ollly make~ 
ohservations upon the same evidence to the jury, to lts8en the 
damages; why then, there is notMng new, there is no lIew 
maUer at all; and by the practice, for expedition ill civil 
causes, and in prosecutions in the name of tbe king with 
common informers, the practice is, that they don't reply where 
that is the case. But, notwithstanding that, if the defen* 
dant was to start a point of law, the other mTUt be heard. If 
he was to throw out to the jury, to catch and to surprise them, 
alltgations of facts to which he called no witnesses to prove
there the counsel for the plaintiff may set the jury right, 
and lay them out of the cause, and show that they are abso* 
lutely irrelemnt and immaterial. But, in solemn trials; in 
dale prostcutions, where the Attorney General attends, I 
never knew it denied, but that he had a ri!Jht to reply, though 
there was no evidence by defendant, hut matters alleged in 
the defence." But there is an instance of tbe refusal of 
the court to permit counsel for the prosecution in a case of 
murder to reply when the prisoner had called evidence in his 
defence all the merit!! of the case (3); 80 that we see that, 
strictly, unless there be f/CW evidence, or some POlIlts of law, 
stated in the defence; it is not usual to reply. 

(I) G. O. C. C. 16th December, 1829. 
(~) St. TriaJ_, vol. u. p. 66.i. 
(3) S,- Tria", vol. :l:I'ii. p. SS3. 
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9. RULE PnoPos£D. That no prosecutor not being the 
J . A. G. or D. J . A. G. should make a reply to any defence, 
unless new evidence or Ilew matter shall have been intro
dnced on the defence. That where ally point of law, or 
other legal objection, shull be raised by the prisoner on his 
defence, or in lilly other way, it shall be answered by the 
J. A., or officer officiating as such . 'fhat observations made 
in a defence relating to the prosecution or the c\'idence, 
unsupported by proof not being (,I-idI'IICC, no f(,ply to such 
obBen'alions cau be Ilecc~sary . That it is the duty of the 
court to pre\-cllt any nell' evidence being introduced into the 
prosecntion or defence; that the prisoner may urge, in his 
defence, any mitigating circumstances, or examine witnesses 
3S to clmraeter or a.s to services, and produce testimonials 
relating to such facts : that no unpro\'ed ullegations shall 
be considered as new matter entitling to a reply: that if 
ally point of law be raised, or ally matter requiring ex
planation; such is to be afforded by the J. A. That as a 
reply is not allowed ill the 'lallY, there scems no good rea
SOil why it shou ld be in the army . 

IhJOIND£R. 

1. Sullivan (4) says, H And in like mllUlicr as the J. A., 
the prisoner Ulay he indulged in answering him ill rejoinder," 
and (5) "After this (reply), judgment should, in strict pro
priety, be passed. But as a Genl. court-martial is a courl 
of equity and honor, as well as of law, they seldom or nenr, 
in any period of a trial, shut their ear" to a prisoner'" ,-indi
cation of his innocence. The prisoner is consequently in
dulged in a reply: the J. A. rejoins to him, if he thinks 
proper." Delafona (6) says, "It cannol, I think, be deem
ed an indulgence to a prisoner, to be permitted, 011 appli
cation, to gh'e in his answer to the prosecutor's reply; 
which is termed a rejoinder. Notwithstanding, such a liber
ty is considered rather a matter of special favor than of 

(4) Pllge 42. (6) Page 230. 
(.5) I'age 101. 
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right, and seldom practised in the navy 0) ; for lhe prisoner 
has already had his opportunity of stating the e\'idence on 
both sides,and can have no Ilew matter to colltrovert; because 
the prosecutor is not at liberty to produce any in his reply!' 

2. Adye (8) gi\'es the same opinion as DelaIotis. 'rhe 
Author of the Military L .."v of England (9) says, U The rc
joindtT is a concession to the prisoner, for which he is solely 
indebted to the generous principles of martial (or rather 
perhaps military) law, and to the indulgence of lhe court. 
'rbis Col. Williamson also points Ollt as forming a prominent 
title in the common law of the army, or custom of war; 
being equally independent of the usagcii of common law and 
the statute, or writtcnlaw ortbe army." 

3, Tyiler (10) says, <t In such cases, it is customarv for 
the court to allow the prisoner the liberty of a rejoi1lde~, or 
answer to the prosecutor's reply; an indulgence to which, 
in ordinary cas('s, he is not entitled." Sir C. Morgan in his 
note obsen'cs, "Some doubts ha\'e ariscn as to a prisoner's 
ha,ing a rigM to rejoin to the reply of the prosecutor, this 
mistake, however, is probably groumleo. on t.he supposition of 
a case which rarely happens, of a prosecutor being permitted 
to introduce new evidence in reply, in which case the prison
er is entilled to be heard upon such new eddence; and the 
prosecutor will be, in return, to a reply to the same extent. 
1£ the llrosecutor in his reply introduces perfectly new mat
ter (which in strictness is irregular) without calling e\'idence, 
it is but fair, either that the court should stop the prosecu· 
tor from going into such ncw matter; or if he is permitted 
to go on, to hear the prisoner afterwards in reply to such 
new matter. After tlus and the parties withdl'lIwn, the 
court proceed to form an opillion and adjudge a sentence." 

4. Kennedy (I I) says, co Courts·martial ba\'c sometimes 
alloweo. the prisoner to rejoin to the prosecutor's repl!/, but 

(7) i\lc./uthur,oD J"'utlaicourts..martiai does Dot admitoC a npill even. 
(8) Page 180. 
(9) PAge 125. 
(10) 1'lIge237. 
(II) l'nge 86. 
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at Colonel Quentin', trial (12) the J . A. G. stated, " The 
prisoner has been permitted sometimes to address the court 
after the reply; but that is not the regular course, nor 
cOllsistCllt with the ordinary rulcs of the court!' Simmons 
(\3) says," Cross-examination of!luch new witnesses, to an 
extent. limited by the e.xaminatioll in chief, that is, confined 
to such points or matter as the prosecutor shall ha\'c ex
amined 011, is allowed on the part of the prisoner, to whom, 
where wil1lUICS are introduced in the reply, a r~oi"der is 
permitted; wherein, by argument and deductioll, he may 
endeavour to imalidate their effect; to which object he is 
strictly confined: but the prisoner is 1I0t permitted to call 
further c\'idcllce, except to re-establish the credit of such 
witnesses, as may, by the prosecutor's witnesses ill his 
reply, have been impugned. To an extent limited by the 
arguments of the prisoner, the prosecutor is allowed a second 
reply, or lur-rejoinder, (14) as it is sometimes called. It is 
a rule ill civil courts, equally observed in military, that the 
part)" which doth begin to Dlaintain the issue, ought to 
conclude." 

5. The Bombay army rule (15) is that, "A rejoinder is 
not a matter of rigltt, and should Ilever be permitted by a 
court-martini ; except when evidetice has been adduced Oil 

thereply." In the Bengal army, rejohlder, ha,'e been allowed; 
but not often. 

6 . In Lord G. Sac/roille', trial (16) it is recorded," Lord 
G. S. then desired the indulgence of the court, before he with
drew, to offer a few observatious upon tbe evidence given in 

(Ii) PAge Sl-. 
(13) Puge 200. 
(I') Kennedy, p. 81, notett, BIIY_,« On ...hat autllority Capt. Simmon. 

hili Itllted in hia work, 11. 169, (Bdltiol' of 183.5, p. 200,) th~t the pro-e. 
cutor i, allowed to make a Teply to the rtj&indtr, and the ]lriijOner to IIlr_ 
njoin, ] 11m lit a 10l>Il to underijtllnd; for ] never heard Dr knew of IUch 

• circumitance occurring at any court-mllrtial. On the contJ'llry, cuurti. 
marUMI have been in the habit uf allowing rl'j&iudtrl under the ilnwe.. 
lion that the prillOner'iI addre.ing the court lrul, was favorable to him." 

(IS) Code, seet. xx. '1. KelWedy, i91. 
(16) Page ~19. 
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reply j which b<>ing obtained, &c." this closed the trial. On 
the trial of L icut. GenI. Sir J . Murray (Ii), he (Gellt. M., 
made some obscn·atiollS on the evidclIce in reply. But, on 
' Yhitcloclte's; Johnstone's j and Qucntiu's trial~ there wen" 
,,0 rejoinders. From Sir C. Morgan's opinion it seems to 
have been the practice of Gen l. courts-martial to allow of 
rtjoinde7lt where there watol tUtu evidence introduced into the 
reply. And he gives the prosecutor a reply (or lIur.rejoi1&der) 

to the rejoillder: and hence must hl\\'c arisen Captain Sim
mons' opinion. But, since Sir C. MOI'gan's tinlt", it is never 
mentioned by any J. A. G . and I find no instance in the 
Bffigal army. 

7. RULE PROPOSED. That there shouhll>e no rejoinder, 
for, as the J. A. G. said 011 Col. Quentin's, H the prisoner 
hru been permitted sometimes to addre:ol:ol the court afterwards 
(after the reply); but that is not the regular courde, nor 
consistent with the ordinary rules of the court. Sir C. M. 
Sutton, when J . A. G. (whom Col. Kennedy quotes) in 1815, 
says it is not cousistent with the ordinary rules of the court. 
The rule of the Bombay army allows of a rejoi nder when 
there has been evidence adduced in the reply. Such evidcnce 
should not be permitted in the reply. Sullivan, Delafolls, 
and Adye, give the r£'joinder, at the discretion of the court, 
though there has been no evidence in the reply: bllt the 
weight of authorities is agaiust the practice. 

I 
SUMMIXG UP IIY JunGE ADVOCATE. 

1. Sullivan (tS) says, "The J. A. reads the proceedings, 
or sums up the evidcnce, as may be most agreeable to the 
court, in each case elucidating such parts as may appear 
either to himself, or to thc different membr- rs, worthy of

• 

• 
theirattentiOIl." Tytkr ( \9) says, "In complicated calles; 
in circumstantial proofs; iu cases whcre the evidcnce ill 

contradictory; or in trials where a number of pl'isoners are 
jointly arraigned, as 011 charges of mutiny or the 1iIi.~, it ill 

expedient that the J. A. should arrange and methodlse the 

(19) Page 310. ( 17) Pnge 505. 
(18) Pilger.. 

• 
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body of the evidence, applying it distinctly to the facts of 
the chnrgeJ and bringing home to ea.eh prisoner, where there 
are more than one, the result of the proof against himJ 
balanced with the evidence of exculpation or alleviation. In 
ordinary cases, a charge of this kind from the J. A. is not so 
neccssary/' 

2. Besidt"s applying the evidcnce fairly to each side of 
the questioll, he should inform the court as to the legal bear
ing of the e\'idence; for it may be that the evidence shall, 
morally, satisfy the minds of the court, aud still the evidence 
may, legally. be deficient. Or lhere may h!wc been admitted 
e\'idence which ought to be rejected from their minds. 

]lROCEEDI:-;GS HEAD OVEa B~;FOlt~: THE FINDOiO. 

Tytler (20) says-c< It is customary, before proceeding to 
deliberate upon the judgment, that the court should hear the 
proceedings read over by the J. A., which answers the double 
purpose of bringing the whole body of the evidence, in one 
connected "iew, to the recollection of the members; and 
ascertaining the accuracy and fIdelity of the record, by com· 
paring it with the notcs taken by individual members in the 
course of the trial." 

Von:s OR OPI:-;IO:-;8 AS TO TItS FINDI:-;G. 

The J . A. collects the votes or each member beginning 
with the youngest. The 94th anllual Article of War says 
" And in taking the votes of the court, the pruide1lt shall 
begin by that of the youngest member ;" but as in clause 15 
of the Mutiny Act the president, ill!!tead of the J. A. admi· 
!listers the oath to the members of district and regimental 
courts-martial, so in artide 94, the llirection to the president 
in the Queell'" sen'ice, must apply to courts inferior to 
Gent. courts·mal'tial. Simmons (21) says, "The pregideTd 
(the J. A. formerly performed this duty), puts some sucll 
question as the following, to each individual member, begin
ning with the youngest and proceeding in inverse ordu: 

(20) P~gll 309. (21) Pag1l212. 
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n From tlie evidence in the matter now befm'e you, art you of 
opinioJl that tIlt pris011tr is !Juilty or 'wi guilty of the cllarge 
alleged agaim.t him l''' Kennedy (22) says, " The J. A. pro
ceeds to take the opinions of the mcmbers, &c. and it is cus 
tomary for the J. A ." H e is the recorder of the court and 
keeper of the minutes; and thereforc the proper person . 

VOT!':S TAKEN ON !l1.IPS OF PAPER. 

Tytler (23) ill a ~lOte, mentions the French mode of 
taking the votes on a sheet of paper doubled down by each 
member, after he has written his opinion, and then pa!Jsed 
on to the next senior member. I prefer slips of paper. '1'he 
plan is an cxcellcnt one in cases where the charges are long, 
or complex; or where there is any object that no member 
should know thc vote of the other members previou!J to giv
ing his own vote; at times it must be very advantageous to 
adopt this plan . 

VOTES OF TilE MAJORITY, &c. AS TO FH'IOI;o;'O. 

The Articles ofVlTar require a majority in all casee; and 
where there may be 11 sentence of death <L!I the result of the 
finding, 9 out of 13 or ;rds must concur in the finding of 
guilt. The president has no double, or casting, vote. 

SPECIAL VERDICT. 

Captain Sillimons (24) observes relative to the case of 
Lieut. Col. Broughton, 1st West India. Regt., (25) the court 
with regard to the 5th charge" 'Vas of opinion, that the pri· 
soner was not guilty to the extent laid in the said charge, 
inasmuch as the prisoner was the~eby charged with signing 
a false certificate on each monthly return, during the time 
lle commanded the regimcnt, from June, 1806, to the prcsent 
period; and it appearing from the e\'idence, thllt, in some of 
the U'lonths during that time, he did 'lot sign such false ccrti

(i'l) Page 1$0. 
(23) Page 3'?9. 

(2~) Page 219. 

(25) 	 G. O. H. G. 26th Jalluary, 1808. James', Deciaillnl, p. 260. 
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ficates, and the court did therefore acquit him of the said 5th 
charge." H. M. was pleased H not to confirm the finding of 
the court upon the supposition that a court-martial wa! 
bound;o 6.11(1 a Veneral verdict, of guilt, or acquittal, upon 
the whole of every charge; and as the court have expressed 
their opinion that the pri:;oncr was guilty of 1)41'1 of the 5th 
charge; they might, in conformity to that opinion, have 
found him guilty of that parI of it, and have acquitted him 
of the remainder ; instead of acquitting him fJentrally of the 
""hole." 

PREVIOUS CONVICTIONS. 

1. The 84th Article of 'Var declares that" in the case of 
any soldier tried for any offence whatever, any prc,rious con~ 
victiolls nmy IJc gi"cn in evidence against him!' A district 
court-martial held at Kurnaul declined to recch'e the previous 
cOlwictions tendered by the prosecutor; upon which the Com~ 
mander-in-chief in Illdi ll made the following remarks (2G) : 
H It appears {though not 011 the (ace of the proceedings, 
which would have bet'll the proller phce to have recorded 
the circulUstance), that the prt'sidclIl and court declined to 
receive evidence of the previous convictions of the pri
sonel' under trial, although such e"idcllcc was tendered by 
the prosecutor at the proper time, and in conformity to 
the 21st !>ectioll of the Mutiny Act and 84th Artide of 
'Var.H 

2. Brigadier Geneml Duncan, Comg. the di"ision, called 
upon the court to state their reasons for this deviation from 
the usual practice j the court conceived that the right of 
receiving or rejecting such evidence is vested in the court; 
and that the court ha"ing already made up their mind!> to 

inflict 011 the prisoner the full mensure of punishment, or 
nearly so, which the Articles of War pt'rmitted, they might 
use their descretioll as to receiving or rejecting the farther 
testimony offered. The proceedings being sent to the Com
mander-in-Chief bc called for the opinion of the J. A. G. 
l\'hich wml as follows: 

(26) G. O. C. C. i~'h July, l83li, 
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Pret:iotu Cont'icliorll. 

3. 1st. "That the option of offering, or 1I0t off'criu<po·
evidence of previous com'ictiolls, rests with the SUIliC autho
rity with whom rests the option of as~embling the court
milrtial." •2ndly. H That, supposing due and legal notice of an in 
tClllion to lal' such evidence b~rore a court be given to the pri
soner and to the court, the court has not authority to refuse 
such c\·jucnce; (if in itself unobjeclionllble) or at their dis
cretion, to dispense with the same!' 

4. "The president of a court-martial (H . E. ohscrved), 
will recollect, that there are lIuthorities in c\'cry military 
di\'ision, whose duty it is to rcmm'c lmy doubts which IIllly 
arise relative to the construction of a section of the Mutiny 
Act, or an Article of " 'ar; and tlmt when any doubtful point 
ariBes, it is preferable to refer that point to the officer who 
is responsible for the decision he gives; rather than to trust 
to auy member of the court, however high an opinion may 
be entertained of his judgment or knowledge!' 

5. The case was referred to the Gener"l Comg.-in-chid 
II. M.'s Forces, and the following opinion was returned 
(27): H His Lordship has considered it his duty to refer the 
question which WIIS there agitated to the proper authority, 
and he now commands me to acquaint you, thnt he has been 
advised that the evidence of the previous cOllvictions of n 
prisoner having been duly tendered to a court-martial on the 
part or the prosecutor, in conformity to the provisiolls of the 
l\tntin~' Act and the Articles of War in that behalf, the court 
has 110 discretionary power vested in it of receiving or re
jecting such e\·idellce; but that they are bound to receive it, 
the same as any other lawfnl evidence which Illay be sub
mitted for their consideration." 

6. The effecl of {28)-" Wht'n a soldier has been found 
guilt.y of the charge or charges preferred against him, the 
court, at that stage of the proceedings, is bound to inquire 
into aud record the prisoner's former convictions, if auy, Ilnd 

(on) f{urseGuardt, 1st ~by, 183T. O. O. C. C. (Bengal) ~th July, 
J831. 

(is) Rtgna. and Orden for the army. p. 2'6. 

, 
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his previous character, (or its own guidance in awarding 
punishment, as well as that of the confirming authority in 
sanctioning its being carried into ('frect; for though in aU 
cases the mazimum of punishment mwl not e:rceed what if

•con,idered due to the specific crime 1inder trial; yet previous 
good conduct and irreproachable character may give the 
prisoner a fair claim to lenient consideration, as fa r as the 
cuds of discipline, and the established rules of the service 
will pCnllit.'J 

7. Notice to prisoner. It is stated (29) " That the presi
dent of any court-martial, other than a General court-martial, 
6tauds in the place of an officiating J. A. j it therefore falls 
within his prol'ince to take care, before the court i, ,worn, 
that the prisoner has had notice of the iuteut ion to bring fOl'· 
ward previous con victions in evidence against him on hii 
trial." The autbor states in a note that the question (as to 
notice) should be put to the prisoner in such a general way 
"as to leave t.he court ignorant of the ('xisteuc(' of any such 
convictions, until after the finding: and suggests that the 
question be t< If the priMmer /U13 received all the mual notice. 
,'ef)uired by tile R egna." 

S. SimmolU (30) sars-u The duty of giving notice to the 
prisoner, attaches to the staff officer, whose duty it is to make 
him acquainted with the charge. The president, though acting 
in the place of J. A., as to administering oaths, advising the 
court when necessary, &C. cannot be intended to act as J . A. 
in all respects," The At{jutant of the prisoner's regiment 
is the proper person to give the notice; whether it be a dis· 
trict or a General court·martial. Then after cOIH'ict.ion, the 
Adjutant is sworn and asked-" Has the prblOner had notice 
that the previous com'iction or cOllvictions against him would 
be given in evidence :" for, were the president to ascertain 
the fact he knows what he ought not to know till the ccnvic· 
tion. The J. A. at General courts·lllartial usually reminds 

(29) Page 30. Practice and Form. of District cou r~.marUal. by. 
Fitld Officer, 1836, 

(30) Page ,59. 
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the A<ljutant of this part of Iii! duty when he scuds the 
charge to the Comg. officer. 

9 . The field officer on district courts-martial (31) 8aY8
"Tbe best and most conclusive evidence to bring forward to 
pro\'c (ormer convictions, is the production of the Regimental 
court-martial book; and this book should be invarittbly pro
duced, if the trial takes plnce at the head-quarters of the 
corps to which the offender belongs; but as the practice 
hitherto pursued on trials held at a distance from the head
quarters; viz. that of ordering the Adjutant, or acting Adju
tant to attend the court-martial, for the sale purpose of pro
ducing the courl-martial book in proof of a prisoner's previ
ous cOllvictions, has been found to be vcry inCOllvenient and 
expensive, ami not absolntely necessary; it has been decided 
that this practice may be dispensed with-it beinS_sufficient 
for any officer, or N . C. 0., otherwise summoned before the 
court-martial, to produce an extract from the said book. 
which he can verify h)' halTing compared it with the original. 
or which is certified by the signature of the Adjutant, or 
other officer having the custody of the book; provided the 
officer or N. C. O. producing the extract. can testify that 
the production of the book itself, wonld be attended with 
llUblic inconvenience, and call further testify (in case such 
extract should be certified by any signature), that such sig
nature is authentic." War OUice, Cir. No. 772, 23rd J uly, 
1834. G 66,721 

! 
JO. Simmcma (32)_ff The author had considered that 

previous convictions, as used in the 21st clause of the Muti
ny Act and 84th Article of War, could imply only convictiolls 
by courts-martial; but he is now assured upon the highest 
official legal authority, that thE: term conviction was intro
duced into the mutiny act as comprehending all recOTded 
offence" whether subnlitted to trial by courts-martial or not; 
and that on proof of notice to the prisoner, (as laid do.wn in the 
21st clause of the M. A. and 84th article of War.) all' ,um
mary condclions by Comg. officers,' or decisions against a 

(31) Page 31. (32) Page 'l28, pote (4). 



Defaulttrl Book.112 

soldier recor(led ill the Defaulter's book (not limited to acta 
of drunkenness, as provided in the 51st Article of 'Var, and 
38 intimated in the two first lilies of the 696th page of the 
General regulations of the army), may be admitted and d~alt 
with as previous convictions." 

GE~ERAL CUARACTER 01' Pluso~£a BY COURT. 

Simmon' (33) states, " I t is declared by an order from the 

Right Hon'ble the General Comg .• in-chief. contained ill a 

circular letter from the Adjt. General, :l copy of which ill 

directed to be placed in the possession of the president of 

every !'ourt-martial, fo r the information and guidance of the 

court, that ufter ajindi'1lg of guilt, where the c."Ctent of pun

ishment is discretionary (in every case of trial of" ,oldier 

for a military offt1lce) , the court arc authorized, if they think 

fit, to inquire by evidence into the ge1ltral character of the 
prisoner, to enable it" to mete out punishment so as to satis
fy the euds of justice with greater precision" (34). 

DEFAULTER' S BOOK. 

Simmon. (35) says, " It has becn obsen'ed that the highest 
official opinion is to the effect, that a sentence of guilt by a 
court.-martial, and a decision by a Comg. officer recorded in 
the Defaulter's book, are alike cOIU'ictions, aUlI as such equal
ly to be admitted in evidence, after proof of notice to the 
prisoner, of the intention to produce the sallie; the Default
tr'. book is, therefore, the best evidence of these summary 
convictions; because the cOllviction dellcnds on the Comg. 
oflicer, and it is recorded in his own hand-writing, in this 
book, which is, lUoreover, at all times nuder his paramount 

control" (36). 

(3~) PlIge231. 
(3~) Hegn8. Rnd Orderll for thp army, p. 670... The witneu le!e<:t. 

ed to (!epose to the !lrisoner',gt lluo.l cho.rllcter limy, in order lO Tfjref" M, 
memory. refer to the Defllulters' !took; hut lie i~ not at lilterty to relld it 
to tht court." (Field Officer on District cuurt.nuutinl, 11,3'2.) 


(3~) Page 230, note 2. 

(36) Genl. Regn. p. (jU. 
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NON COllPOS MENTIS PROM DRtSKJNO, 

Ru.fJell (37) states, that "With respect to a person non 
compos mentis from drunkenne88, a species of madness which 
has been termed dementia affectata, it is a settled rule. that 
if the drunkenness be voluntary, it cannot excuse a mltn 
from the commission of any crime, but on the contrary must 
be considered as an aggravation of whatever he does amiss. 
Yet if a person~ by the uDskilfulness of his physician, or by 
the contrivance of his enemies. eat or drink such a thing as 
causes frenzy, this puts him in the same condition with any 
other frenzy, and equally excuses him ; also, if by one or 
more such practices an habitual or fixed frenzy be caused, 
though this madness was contracted by the vice and will of 
the party, yet the habitual and fixed frenzy caused thereby 
puts the man in the same condition as if it were contracted 
at first involuntarily. And though voluntary drunkenness 
canllot excuse frolll the commission of crime, yet where, as 
upon a charge of murder, the material question is, whether 
an act was premeditated or done only with sudden heat and 
impulse; the fact of the party being intoxicated has been 
holden to be a circuUlstance proper to be taken ioto con
sideration." 

VOTES AS TO S£NTJi:NCE, 

If a member votes for death which is not carried by the 
votes of 9 out of 13 or two-thirds. he must vote some other 
punishment. DelafoRS (38) says, " It must of necessity be, 
either that those who voted for a capital punishment are 
silent, or acquiesced with the majority whose opinions carried 
the votes against sentence of death, in the proportion of 
punishment adjudged to be intlicted on the offender," All 
members must vote some legal sentence; and if that which 
any member votes for is not carried-some punishment must 
be voted till a majority agree as to one punishment, The 
votes may be taken upon slips of paper, each member sIgn
ing bis name. 

(31) Voli. p. 1. (38) rago i7'. 

Q 
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ACQUITTlSG MElt8£RS VOTE PU;\,l SlIlfENT. 

I . Sullivan (39) says, " And those who IBn-e condemned 
him (for it cannot be supposed that those who have acquil
led will assign him any llu nishment) arc to pass sentence 
upon him." Delafona (40) says, "For it is absurd to suppose, 
that such as have found not guilty, would assign a punish
ment." Adye (4 1) says the same as Sullivan. The Mily . 
Laro ofF.ngland says, (42) " And those who have condemned 
him are to pass senteuce upon him, subject to t.he mitiga
tion of those who have not found him guilty, whose voices 
though overpowered by the majority in respt'ct to the guilt 
of the prisoner, have yet equal weight, in the diminution of 
the punishment, in proportion to the number who thought 
him innocent." 

2. McArthur (43) says-" A question arises, whether a 
member under ally circumstances refuBing to sign a sentence. 
voted by tht' majority, would not be liable to punishment if 
tried by a court-martial? To this there can be 110 hesitation 
in answering most decidedly in the affirmath'e : because it 
would not only be an act of disobed ience to what is enjoined 
in the printed instructions issued by the king (or queen) in 
council, through the Lords commissioners of the admiralty; 
but it would be au act of contempt and insubordination, as 
flying in the face of the immemorial usage and ClUlQI1l0f lilt 

navy in like casea." 
3. Sir C. Morgan (44 ) in a letter to aD. J. A. G. says, 

" I ha,-e not any difficulty in answering, that sllch members 
of a court-martial3 whose \'otcs ha'-e lIbsoh'ed the prisoner 
of the crime objected to 1Iill13 ought not to be called upon to 
award any punishment which they cannot, consistent with 
reason or justi.ce, do. The question of punishment addresses 

(39) l'nge 75. 
(4.0) Pllge iro. 
(4.1) Plige 189. 

(4'l) Page 131. 

(43) Vol. i. p. 3il. 
(4.4) McArthur, vol. ii. p. 314. Lr. to Major Drink"ater, 22pd 

May, 119,s; and lee note to 'l'ytler, p. 312. 

http:justi.ce
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itself to those members exclusive1r who ha\'c found the 
prisoner guilty; but it may, perhaps, not be amiss to inti 
mate, if it should happen that the officers who compose 
the majority of the court, and who have concurred in the 
cOllriction of the prisoner, should differ in sentiment with 
respect to the degree of punishment, in such case the 
prisoner ought to have the benefit of a presumptive opinion 
of those members who have absolved him t~rown into the 
scale with the votes of those who incline to the ieuer punish
ment for the prisoner, otherwise the prisoner, wouhl be put 
ill a worlie situation, than if those members had deemed him 
in some degree culpable. :rhis appears to me consonant to 
e(luity, but does not rest upon my opinion merely; it is con
formable to the practice wh ich has invariably prcvailed ill 
Cl'cry case that occurred within my experience." 

4. Sir C. Morgan (44) says, in nearly the same language, 
in his note on 1'ytler's 3rd editioll, which must have been 
about the ycar 1806-" Such members of a court-martial, 
as have by their votes absoh'ed a prisoner, are not required 
to gh'e a vote, when the qucstion of punishment is proposed, 
ill collsequence of the prisoner having been cOnl'icted by a 
majority of, the members of the court-martial; as it seems 
incongruous that one, who thinks the prisoner not guilty, 
should give a voice for the inflicting of 41ly punishment; but 
the number of thc members who h,l\'c acquitted him nre 
alwnvs counted in favor of the prisoncr; and thrown into 
thc s'cale with those who \'ote for the mildest punishment/' 

5, 1'yUer (45) says, " Nor are those members who have in 
thc previous question voted for acquit/ai, to be debarred from 
voting on the second, which is to decide t.he degree or nature 
of the punishment: for it would bc most unjust, that those, 
who thought so favorably of the IlI'isoner's case, as to vote 
for absolute acquittal, should from t.hat circumst..·ulce bc pre
cluded from rendering his punishment as mild as possible." 

6. McNaghte" (46) properly says, the plan of Sir C. 
Morga'l, "gives the acquitting members a ~'ote, while it 
denies their right to vote, alld accords to their silence all the 

(46) Page 119.(~) l'age 312 . 
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power which the law gives to th~ other's \vord ." Kennedy 
(47) says, "And every member must give his \'ote whether 
he has acquitted or convicted the prisoner; such is the esla· 
blished practice of courts-martial held in the army of India: 
and, I believe, of all courts·martial held in II. M.'g army, 
except of such as are assembled at the Horse Guard!." 

7. The Bombay army regulation (48) directs that, "The 
minority, e\'ell if they have acquitted the prisoner, as well as 
the majority, arc bound by their oath to duly administer 
justice by a''I''arding such a punishment as is proportionate 
to the degrce of guilt of which the prisoner has been con· 
\'icted. No mitigating circumstances whatever ought then 
to influence their judgment, and their attention ought solely 
to be directed to the nature of the offence; to the custom of 
war in the like cases; and to the effect which their sentence 
may produce, towards maintaining the discipline of tbe 
army." 

8. Simmorl~ (49) says, "Notwithstanding the conflicting 
opinions, the prevailing custom of the army is, that each 
member should gi\'e his opinion as to the nature and degree 
of punishment, though he m:ly have voted for an acquittal. 
The majority, in every case, binds the minority; the opinion 
of the maJority is the opinion of the court. ~ a court·mar· 
tial acts in the two·fold cap,\city of judge and jury, it seems 
consistent with reason and justice, that, having performed 
the duty of jurors in recording a verdict, they shonld proceed 
inthe character of judges, acting indep~ndent of their iudi· 
vidual votes as jurors, to award punishment equal and ade· 
quate to that degree of guilt, of which the prisoner has, by the 
court, been adjudged and declared guilty." 

9. Bengal army. ft u the practict: of the Bengal army 
for the acquitting members to vote ali to punishment, and 
repeated references to the J. A. G. have received the same 
answer (50). and was so decided ill the case of Branigan, 

(41) l'age 16i. 
(4.8) Se.:t. u. 68. Kennedy, p. 301~ 
(49) PoiSe 2 (.(1. 

($0) Le. No. 256, J. A. G. 8th Sept. 18S2. 
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H. M.'s 31st Regt. (51) on which occasion a member could 
not be prevailed on to vote any punishment, the conscquen~ 
was 1\ reference, and delay j and t.he member in the end did 
vote j though a small puni sh ment; his vote did not affect 
the prisoner's sentence who was transported for seven years. 
On onc occasion (52), on the trial of Killeen, H . M.'8 44th 
Foot, an acquitting member declined voting. The J. A. 
went to his house to search for PcecedcRts, and finding 
Ktnncdy pro, and Sulliva'l con-the court dedded on pro
ceeding, passing over the member, who had declined to pass 
sentence. The sentence was to be C< hanged," commuted 
to <C Jransportation as afelonfor life." 

10. COlllpelled. In another case (53) a membl'r refused 
to give his vote or opinion 3S to the repeated desertions. The 
], A. said members were hound to vote b)' their oath, as the 
court had admitted the facts on record. 'l'nat as J. A. he 
must suspend proceedings lind report to nigher authority. 
'fne vote of court determined that the member must vote. 
The member declined. The court arrested proceedings all(l 
reported to the Commander·in·chief. The court re·assem
bled and the letter from the Mily. Secretary, to the presi
dent (54) was read to the court, stating "That the 
member is bound by his oath; that judges ill England pass 
sentence, and reserve the point disputed for the 12 judges; 
should the member after this explanation remain obstinate, 
he is to be put in arrest and reported to the Commander·in
chief, who will in that case, take the most serious notice of 
what would, after this explanation, be pertinacious breach of 
duty." 

11. Modern a"tllorities. The modern authorities require 
the acquitting member, or members, to vote-Sir C. Morgan 
says, the" tlU71iher of the members who have acquitted him 
nre allVay~ counted ill fal!Or of the prisoner." I will sup
pose a case sentence of death. There must be nine out of 

(41) G, O. C. C. 13th Nov. (Ie T. Sed Oct.) 18~. 


(&2) G, O. C, C. ht Fol\.l. ( K, T. 2ht Jan.) lSSI. 

(&3) G. O. C, C. 11th May, lSti. 

(&') Le. M. S. to Lord Haatingt (No.·UB, 26th March, 1819). 
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thirteen, or two.thirds, or stich a sentence cannot be passed . 
)f Sir C. M. meaDS that the acquitting member should not 
be compclled to vote a sentence of death, it may be very 
correct; but hc will vote, say, imprisollment. Now in n 
sentence of imprisonment, say, of six months; that seven 
vote 12, and six vote six months, the 14th or acquitting 
member, by voting from one to six months, sa\'es the pri
soncr six months, as the seven who ,"otc twclve months \vill 
not carry thcir llward, 

12. RULE PROPOSED. That all members, acquitting, as 
well as cOllvicting, must ,"otc as to the sentence. The lUa

jority binds the minority. lfthe members are both jurors, 
lind judges, the juror and judge who docs lIot vote as to a 
Rel/tenee, ceases to be ajudge, and in the cuse supposed, the 
13 members had clearly found the prisoner guilty, and the 
acquitting membcr more sc\'erely punishes him. Now, how 
can the acquitting member be counted in the prisoner's favor 
in this case but by joining the minority, and by voting a 
punishment of some kind: therefore, counling in favor and 
voting in f:wor, are the same thing, it must be, almost always, 
in fa\'or of mercy. 

AoJOUllN AND TOolE TO CO)o1SIDEA. OF VERDICT, &C. 

1, There scems no doubt that a court-martial may ad
journ to consider of their finding as well as Belltence. On 
the trial of Admiral Mathews, "ice Admiral Lcstock, Capl. 
Burrish, and fh'e other Captains relating to their conduct in 
all cngagement with the combined fleets of"France and Spain, 
1745, the following qucry was put to counsel (55) : "Can the 
court legally defer passing scntence upon Captain BurriB/l, 
till they had gone through the whole evidence relating to all 
the accused officcrs; and if they can, and should so dcfer 
it, can tiley consider the evidence given at the ensuing trials 
as in any manner affecting Capt. Burruh, and admit the 
same to ha,·c any weight in the forming their judgment and 
sentellce upon his conduct ?" 

(5.$) .Messrs, G. l'au.l, W. Strahan, anll G. Lee. 
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2. Amwer. ""'e hal'e considered this question, and are 
of opinion that there is lIuluw which prohibits a court-martial 
from gitling lime to give {J sentence; but we apprehend it to 
be most proper, and Illost agreeable to practice, to give n 
sentence upon a trial for a (.'apital offence, hefore the court 
Ilfoceeds to any other trial, for offences of the like nature." 
'( And we are very clearly of opinion, that they canllot 
consider the evidence given at allY ensuing or preudillfJ trial, 
as in ally manner affecting Capt. BUrrl$/I, and that they can
not by law admit such el'idence to have any loreight in 'form
ing their judgment, and gil'ing sentence upon him" (56). 

3. On the trial oflhe late Lieut. Col. Hunter, at Meerut, 
(5i) the court-martial took three days to rcad ovcr the pro
ccedings, and to deliberate. Juries do not separate till tlley 
have gil'en their verdict; courts-martial do adjourn, and llIeet 
again, and for more than onc d,lY before they determine UpO li 

their finding. Judges often postpone their judgment for sel'C
rnl days, and even consult the other judges of their court, or 
all the judges upon points of law. And courts-martini must, 
at times, do so; and have done so. Except in cases of mur
der, it is usual to pas!; scntencc at the end of each session. 

SE!"TENCE MAY DE DEATII WITIIOUT PRESCIU8IN(; TilE 

MA:"iNER Of' THE EXECUTION. 

In the case of the Barraekpoor mutineers, the sentence was, 
U And sentences each to suffer death, in such manner, and 
at such timc, as H. E. the Commander-in-chief shall be 
pleased to direct." Thc Commander-in-chief ordered thcm 
"to be hanged by the neck until they are dead" (&S). AP, 

the Mutinv Act and Articles of War do 1I0t prescribe in what 
manner a' sentencc of death i:oJ to be carried into cxecutionJ 

it i:oJ clear that, though by the custom of ' Var, shooting is 
the IIsual mode of its exccution; still the court pass a legal 

(56) McArthur, \'01. i. p. us. . 
(51) G. O. C. C. [i5th Oct. 183', the procet'dinga O(l(:UPled 1250 

pPget folio. 
(58) G. O. C. C. 3rt! Nov. 182~. 
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spntence, in military cases, by awarding a prisoner to 
"suffer death" in the above manner. 

SENTE:s'CES op h.lPRISO:s'Ylt:s'T. 

In the na\'y it is declared by act of Parliament, that n No 
person convicted or any offence shall by the sentence of any 
court-martial be adjudged to be imprisoned for a longer 
term than the space of two years" (59). By the Mutiny 
Act and Articles of War for the army, no time is fixed ror any 
court-.martial, except Regimental courts-martial. ,Vith re
gard to didrict or !larrisoli courts-n1artial, there e"en is a cir
cular addressed to general officers commanding divisions, &c. 
pointing out a limited period of imprisonment, solitary or 
otherwise. It is to be wished some limit was prescribed by 
the Mutiny Act and Articles of \Var, for all courts-martial. 

UNANUtOUS AS TO FINDI:s'O OR SENTENCE. 

1. Sullir:an (60) says, C< In the sentence, ho\vever, care 
should be ha.d at all times to omit the word unanimoUl; for 
though it undoubtedly sounds in fa"or of a prisoner, should 
be be acquitted, it certainly violates the obligation of the 
oath taken by each member at the formation of the court 
which particularly enjoins them not to disc/ou the vote or 
opinion of each other." D elalon!/ (61) says, cc 'I'he word 
unanimoU8, (so frequently used, in drawing out the sentences 
of Nal'al courts:-martial,) which has been held by many to 
be an encroachment on the letter of the oath, as by disclos
ing the opinion of the whoLe court, it likewise discovers the 
vote of e\·ery illdi,,-idllal member. But it certainly canllot 
infringe Oil the spirit of tht' oath, which is calculated to pre
vent exceptiolls and disputes, arising from the knowledge of 
the opinion and vote of any particular member, which, being 
divulged to the public at large, might occasion rancour and 
broils, and subject him to insult, or quarrels, from the persoll 
who was tried. 1£ in this case exceptions are taken to the 
members, it must be to the whole court, aud not to ally sepa

(69) McArthur, YO!. I, p. 337. 
(60) Page 78. 
(61) Page 248. 
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rnte member, as the partiality or hnni l!bip of the judgment 
(if any is supposed) must be attributed to the whole; and it 
is as impo8sible to select any individual, when the word 
unanimou8 is inserted, as when it is stated in the sentence, 
that the court is of opinion, &c. &c." 

2. ]n the case of Admiral Dyng (62) the court, it is 
stated, "Do therefore hereby unanimoll$iy adjudge the ~l\id 
Admiral John Byng to be shot to death;" and, for rca
lions given" Do therefore unanimously think it their duty, 
O\ost earnestly to recommend him as a proper object of 
mercy." Adye (63) says, H It may often happen that the 
court is unanimolls, both in their opinion concerning the 
guilt of the prisoner. and the judgment passed on him, but 
the J. A. in registering such opinion and sentence, is by 
no means authorised to insert the word unanimow; on the 
contrary, he is absolutely sworn not to divulge the vote of 
any particular member, whereas by the insertion thereof he 
would disclose that of e\'cry one; but ,vhere there is a diver
sityof opinions, it is nccessary that hc retain private memo
randa of those of every individual, that he may be prepared 
to give evidence thereof, as a witness, to a court of justice, 
ill due course of law, as his oath expresses." 

3. The Author of the Military Law of England (64) says, 
"In the sentence, however, great consideration should be 
used previous to the insertion of the words t u'lanimowly.' 
in respect to the opinion of the court, t honorably' acquitted, 
&c. Not that these terms, so satisfactory to the persons to 
whose cases they are applied, are by any means prescribed; 
but that they have been, occasionally, held as violating the 
oath of the court, or censuring the authors of a prosecution,r 
in which, perhaps, though the prisoner was innocent, his •• innocence could not, by any other means, have appeared!' 
Tytler (65) says, tt It is evidently not proper that the sen
tence of the court-martial should express by what majority , 

of the members it ha.s been pronounced; because that 
might lead to the discovery of particular votes or opinions; 

(62) 
(6S) 

Ihid, p. 'l9S. 
Puge IU. 

(n) 
(65) 

Page ISS. 
P"ge 326. 

u 

1 
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nor although the court be unanimOUI in its judgment, is it 
proper to expres.1i that circumstance in the ,entt1U;t; for this 
in fact is disclosing the votes and opinions of aU the mem. 
bers j yet ther~ seems to be no impropriety if there liliould 
be a ttl'lanimoUl concurrence of the members for a "«am
mendation to the mercy of the lIovereigll, that tbis circum
stance should therein be mentioned, a~ giving the greater 
weight to the applil..-ation, and at tbe same time not lead
ing to any dillco'Yery of particular opinions respecting the 
sentence itself by which the prisoner has been condemn
ed." 

4. $immmu (66) says, ~c 1t i. scarcely nece5!lary to 
observe, that all the concealment of the opinion of each par
ticular member is provided for by an oath, specially framed 
for the purpose, it would be highly reprehensible to make 
public the opinion of all by recording that the finding was 
the reliuit of ttl'lQnimity." The majority of the writers on 
Military Law are certainly against the use of the word tlM

wimoll' as applied to a ,enienct ofguilt. Now, with respect 
to ajury all must agree, and at all events the opinion of each 
juror becomeil known. It may be said the jurors Ift'parate, 
and arc unknown to the prisoner, in the same manner as tbe 
members of i\ CQurt-mntial who belong to the IJame regiment 
OT station, &c. 

5. The object in concealing the vote or opinion of any 
particular member, is clearly tn preyent the animosities and 
quarrels ,vhich such a knowledge might, in many CasC6, 
occasion. But though it may be desirrt.ble where gllill hali 
been found not to use the word ullanimou, in the sentence, 
I can see no objection to the usc of the word in an acquittal, or 
,.ecomml1lllation. As to the censure which an acquittal may 
(as the Author of the Military Law of England alludes to), 
convey 3S to the conduct of a prosecutor, the same ceJliiUre 
(though less in degree) ariselll froID tbe use of the words" not 
guiUy and 4CquWed." 1 do IIOt see how CUll it be liaid that 
tJle members or J. Advocate's .oath are "lTecled by the UK of 
the word unanlmolU. 

(66) PlIge iiS. 

http:expres.1i


Unanimmu tu to Fiml'uag ()'I' Sentence. 123 

6.. My object is to ai~ the ?clministration of justice by 
allowmg the Commander.m-cblef to know, precisely. the 
number o~t of thirteen, &C. officers compoging a General 
court-martial who vote the prisoner "gllilty" or fI not 
guilty." The punishment may be remitted, or mitigated. 
in proportion to such knowledge, sometimes. But all 
hinges on the finding. The Commander-in-chief would , 
perhaps, be mOre inclined to mitigate a sentence where the 
conviction was by a bare majority, or by seven out of thir
teen, than if the thirteen all found the prisoner guilty. So 
much so that aU who recommend to mercy sign, at least 
usually do, the recommendation . 

7· RULE PROPOSED . I \vou\d recommend tbat where 
the prisoner is found guilty that the court should 1I0t use 
the word unanimous in their sentence; but that the Judge 
Advocate should transmit on a jiheet of paper, the numbers 
cOllvicting and acquitting, or if the whole convict state suell 
in writing for the information of the Commander-in-chief. 
It might be sent sealed a.nd directed to the Commander-in
chief, to be destroyed by llim after he has affixed his con
finnation (67). In all cases of acquittal, or of a recommen
dation to mercy, if unanimous, it should be publicly known, 
for thus the acquittal becomes morally and legally of greater 
importance, than when, perhaps, a doubting member (per
haps, the president) votes in the prisoner's favor. My 
object is to make a good use of the knowledge of the number 

(67) Delafons, p. 279, My., "the word 'uncmimou,' il frequently in_ 
terted in ",ntenct'll of liCluitW, in order to give gnllter energy and 
weight iu restoring the officer to the good opinion of hi. country, lind 
efaee the Itain, or tarnish, hiB rellUtation might have suffered fro~ the 
It.tcu!IIltion brought againd him; from ..hich, hI'! i~ /lauoruMy acqUItted. 
Tbit " .. 'hI'! ClI8e in Admiral K~' Mlutellce of acquittlll, in tile 1ellt 

J179. Although, therefore, the member! of a oourL.nul.ftilil may IIOmt'_ 
tim"a be 1I11f1nimoIU in their votes IUld opinion to condemn a prillOner na , 'lrelllllJ to acquit, yet that word iateldom iuserted in theformer infllulce; 
III there is 110t that strength of expreuion required to add rorce to aI 
judgment of condemnation .. it necestary in one of acquittnl : ho ....el'er. 
tbe word unanimQUf was u&ad in tlte aenlence by '/I'hich Admiral Matbew.

WIIlJ ushiertd in the year 114.6:' 

.2 
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convicting; but to prevent the prisooer knowing the fact. 
In an acquittal he has a mOTlil right to know that, against 
which there can be no legal objection. Alter the Judge 
Advocate's oath to such an extent, if deemed requisite. 

RECOl-IMENOATION TO MitRCY. 

1. Tytler (68) suys, " There seems no impropriety if 
there l:ihould be a unanimous concurrence of the members for 
a recommendation to the mercy of the sovereign, that this 
circumstance should therein be mentioned, as giving greater 
weight to the application.' Sir C. Morgan in his note to 
this passage observes-H The recommendation should always 
be written under the sentence, together with the signatures 
of the several members so recommending." Now, if they 
were unanimotil they should, by this rulc, all sign and either 
way it Illay bccome known. Except t.hat thc fact may be 
concealed by the preSident only signing, or the list contain· 
jng aU the namcs of those recommending on 1\ separate sheet 
would nnswer. 

!? McNaflltt~ (69) says, "I can perceh'e many objec· 
tions to a practice which partially exists (for it is not by any 
means general), of making all members who concur ill it, 
sign any recommendation to mercy, which they may attach 
to their proceedings, It used to be a common practice to 
include such recommendations in the body of the sentcnce ; 
but this is now abolished, and its inconsistence was so glar· 
ing that its evcr haviug obtained in any degree is wonderful. 
The recommendation, &c. should be introduced after thc find· 
ing and sentence are c1ost:d and authenticated; but the 
absurdity of signing a favorablc recollllllcndutiOIl must be 
manirest j as, at any rate, if the signatures of the president 
and Judge Ad\'ocate are held sufficieut to lIuthel1ticate the 
verdict and sentence, wiLh much stronger reasOIl should they 
be deemed ample testimony or the truth of the recommenda· 
tion, If there be no dissenting members, the word' una· 
ninwus' will give the petitioned authority the necessary in· 

(68) Page 324. (69) Page 163. 
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RecommendaliOIl to Mercy . 

formation. If only a majority concur in the measure, the 
terms c the court,' &c. will denote that, &c. And lastly, if 
only a minority arc for it, I would put it to the judgment of 
every officer whether it had better not be entirely omitted" 
(iO)

3. Ken7ledy (il) makes the president, alone, to sign the 
recommeIlllatiou. Simmons (72) saYIi, " Such recommenda_ 
tion, when the punishment is discretionary, ought not to 
be embodied in the proceedings, but appended under the 
&ignature of the president; and either :;igned by him, or by 
each illdh'idunl member desiring a favorable consideration 
of the prisoner" case; or the recommendation may be con
veyed in a Jetter from the president, and accompany the 
proceedings" (73). H e adds, (j4) H Where the punishment is 
not discretionary with the court, a rccommendation to 
mercy may be inserted with the sentence; if the motives 
which actuate the court be at all referred to, the allusion 
should be brief and incidental. Where the recommendation is 
nol inserted with lhe sentence, the reasons which prompted 
the court to r~commend the prisoner 8hould be distinctly 
and fully set rorth; but the court should carefully avoid to 
point out to H. M:. 'allY particular mode in which the pri
soner may be deemed worthy the royal clemency'" (75). 

(TO) Capt. MeN. dOM not appellr to perceive that the o"'ject o( all 
who recommend aigning iH, that the lIumlJer may be known lind not 
« in testimony of the truIA of tile recommendation." Again. II mujf1rity 
must roncur ; (or 118 no act of the court il legal by the :let of the "'illonly. 
i!J() 6 out of 13 CIInnot CIIrry II recommendation. But, if they could, whllt 
weigbt could 6 have against 1; would any Comr_in.ehief par II. 1I10llleut' • 

attention to . uch a ncornrnendlltion? 
(11) P.ge 33.... 
(Ti) Page 310. 
(73) Sir C. 1\lorgao, note to 'fytler, p. 324, observefI, «8honld always 

be written under the III!ntencc, &c. fur it i, very Ilossible. that a detached 

paller may be lost, mialsid, or forgotten:' 

(74) l'lIge 320. 
(7.S) Simmon" quotes the C888 in Wllich H. !'If. o\Jserved "the prev~ 

lence of Ineh recommendations by courts-mafti!!.I, in the loodyof liu'lr 
ptoceedingt, u:~,~ fe"len~ i, tIi«rtlioMry "'ilA tht~rt, i_ n.ot onl1 
irresular in itself, but m(ljt ernbarr8lling to tbe soVettlgn, .... ho is .lone 
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4. RULE PROPOSED . 'Tha.t a recommendation to mercy 
by any cOllrt-martial, requires a majority' of the court to 
concur therein . That where the whole court COllcur, the 
word" unanimO!uZy" mhY be expressed therein. That if less 
than the whole concur the Ilumberconcurrillg shall be exprcs
se(1 thus: " 12, 11, J0, 9, 8, 7 out of J3 officers concur ill the 
above recommendation/' to be signed by the president 
(76). That the recommendation in all cases be written below 
the sentence; leaving .pace between it and the sentence, for 
the confirmation or otherwise of the sentence. This is 
ordered for the Bfflgal army. 

to judge ""heth~r the circumstance! or "cue, when eoosldered with the 
general guotl of the .erwiee, tan admit the elereia' of mercy in the COD. 
firrnlt\ioll of" sentence." 

(711) The recommendation to mercy ill the calle of Adml. By"/lg , 'KU 
ineluded in the ielltenee, the preaident ,ignedfir, t,and the junior mem• 
.... r Ifut. IJtJ6/0M, p. 293-" JII the Navy tbe preaiden~ aDd mernben, 
all sign the aenteoce." 

• 




CHAPTER II. 


PRECEDENTS. 

A. 

ACCOUNT-BoOK (printed) of soldiers, evidence in favor 
of a. soldier's sen'icel. G. O. C. C. 27th (K. T. ~5th) Oct. 
1Ba6. 

ACT CRllJlSAL FOR TnI'! EAST INDIES, (9 Geo. IV. 

c. 74)-Mr. Advocate General Pearson (Calcutta) of opinion 
that H Courts-martial at this Presidency have been CQnsidcr~ 
cd as courts of justice within Mr. Peel's act!' (Ans. to 
J. A. G.'s Lt. No. 2688, 25th Jllly, 1831.) 

AOOllESS-On any point should be in writing as, observe!} 
by a J. A. "The court may, perhaps, lose some part of 
what ill offered to it." The COUl't ordered all add,'csses to be 
in writing. 'l'rial of Cnpt. Blake, 47th N. I. p. 198. (G. O. 
C. C. 1st December, 1&32.) 

AOJOURNlIE:-:1'-M'ay be by letter from the president 
when he is prevented from attending. Capt.O'Hanlon'l! 
trial, (G. O. C. C. 23rd Oct. 1835.) 

ADJUTANT OF THE DAy-If sick and unable to attend, 
sbould send a medical certificate. (G. O. C. C. K. T. 20th 
April, 183].) 

ARMY AGENTS-Have refused to furnish information re
garding off-reckonings, observing. H as we should not be jus~ 
tified in furnishing a copy of the accounts of any persoll who 
entrusted bis concerns to our care; without his sanction .... 
1'rial of Col. Burgoyne, in lreland, p. 81. App", No.3.) 

A.LIE:<i' LAw- Does not apply to lndia-so d$cided in tile 
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famous Gcnerall\hltin ca!!c-(Judgmcnt of the Lords of the 
Judicial Committee of the Privy Council delivered by Lord 
Brougham on 2'211d Feb. 1837.) 

AI'PEAL-FrOlll a detachment to a general court, in the 
case of Gunner John Lowe, 2nd Co. 1st Bn. Artillery. 
(G. O. C. C. 8th Jan. 1821.) 

AVPRovAI.-In the case of a king's officer tried in Bengal, 
the Commander-in-chief in India Illwing left India, the 
proceedings arc sent to the Commander-in-chief at Ma
dras (or senior king's officer in India)-trial of Lieut. Col. 
W. R . Denuie, C. B. H. :\1.'8 13th Lt. InCy. (G. O. C. C. 
28th (K. T . 15th) July, 1836.) 

ASsAM-Commissioner has civil and criminal jurisdiction. 
Regn. XX. of Ut2'2 gives the powers of a judge of circuit 
within the district inhabited by the Garrow mountaineers; 
subject to the control of the Smlder Nizamllt Adawlut; but 
exempt from the authority of the code of Rcgns., except 
where their principles may be applicable to his proceedings." 
(Lr. J . A. G.'8 O. 1st September, ]828.) 

AUCTIONEER-I. Br circular No. 823, War Office, 30th 
December, 183i, the N. C. 0., or soldier acting as, may 
receive commission from £2 to £5 per cent.; according to 
the greater or less degree of trouble and responsibilit)f, 
"may be l)aid to him, ami charged ill the stntement of the 
nccollnts of the deceased, annexing the man's receipt for the 
amount and your certificate that his cmployment was most 
beneficial for the estate, &c." (To Commanding officer. 0/ 
Regtl.) 

2. StatT Serjt. Howarth was employed, as auctioneer, to 
sell the effects of the late Capt. S. and was deficient, said by 
the J . A. G. (Lt-. No. 2055, II th August, 18'29) H to be a 
civil, not a military, offence, a breach of trust," and (Lr. 
No. 208], 28th August, 1829) "Capt. B. the immediate 
Commanding officer of Serjt. H., was not exercising his 
military fUllctions, in fulfilling the request of Brigr. L . to 
obtain from the serjeant his accounts as auctioneer. I doubt 
if he could he com'ieted of disresl)cct to Capt. n., if he de
clined obedience." 
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B. 
BUONBT8-(or side arms). Order against soldiers wear. 

fng them oft' duty; to wear the baronet;..belt when dressed 
in regimentals. (G. O. H. G. 15th November, 1837.) 

c. 
CADET-Mr. Henry Merlland, 2nd Bo. 21st N. I., was 

tried in Fort William, and dismissed the service. (8tb 
November, 1813.) 

CASTEEN F UND-Commanding officers of Regts. respon

sible (or any expenditure not in conFormity with the regu

lations. (G. O. C. C. ill 1. 29th October, 1836.) 


CEfLTIPlcATE-(medicalj of ,vitnes! informal rejected 
(p. 159), trial of late Lieut. Col. Hunter. (G. (h C. C • 
25th October, 1834.) 

If prisoner sick, a certificate to be senti p. 310, Ukm. 
Of member sick, certi6cate to be sent. (G. O. C. C. in 

I. 20 April, 1831.) 
CHALLENOB8 tifmemokrt-On the trial of Serjeant Simon 

JOhnSOll, H. M/s 59th Foot, the prisoner was asked ithe 
bad any challenges, he replied "None," but said U I have 
alwa}'!; understood that not more than OM-third should be 
from the corps to which the prisoner belongs. Court 
decided tile objection to be insufficient; of thirteen there 
were seven officers from his Regt. (Appeal, G. O. C. C. 
3rd (K. T. 3rd), April. 1822.) 

By Atty. General of those jurors related to the deceased. 
(Celebrated trials, vol. v. 129.) 

By prisoner. and afterwards by crown. (Celebrated trials, 
vol. ii. p . 297.) 

CHARACTER. Qfprisoner-Where an officer calls witnesses 
to character, such persons not being gentlemen, the J. A., 
or court may inquire as to their lIituation in life, &c., a.s was 
done in the case of Lieut. P. Dick, 47th N. I. (G. O. c. C. 

6th F.b. 1835.) 
The character of a prisoner may be inquired into after 

recording previous convictions, as was done in the case of 

• 
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Private Peter Day, 44th Foot. (G. O. C. C. K. T. 27th 
October, 1834.) 

Documents regarding the character of nn officer tried have 
been sent by him to the president, by whom they hUl'e been 
transmitted to the J. A. G. after the court had clo!!ed and 
transmitted their proceedings. Case of Capt. Foord, late 
Paymaster, ]6th Foot. (G. O. C. C. K. T. 8th Aug. ]836.) 

CHARGES, additilmal by Court . Where a prisoner obtain
ed leave to quit the court and did not return, an additional 
charge was ordered by court, ct for having gone to Dun~-Dum" 
(having temporary leave to leave the court). Court opened. 
and proceed to hear evidence on this charge. Mr. Hospi
tallilcward J. 'W. Tibbets, tried in Fort William. (G. O. 
C. C. 	Ist February, 1831.) 

Char!J#1 difectivt-Where charges were defecth'e, the 
J. A. G. recommended the court to adjourn j which they did 
accordingly. Trial of Lieut. Col. (afterwards Sir) Geo. 
Wood, 1st Bn. 19th N. I., Fort William, 21st October, 180'2. 
(G . O. Capt. Genl. (Wellesley) 22nd November, 1802.) 

CHILDREN (female) ablUing-There have been several 
cases of men trying to ha"c collTlcxion with girls under the 
age of ten years, (indeed under the agc of seven years.) In 
all such cases there should be a court of inquiry, and a report 
madc, before trial, that the girl is capable of being examined 
Oll oath; for as obsen-ed by the J. A. 00 one trial-u It 
having been declared by the twelve judges that no hearsay 
evid~e caD be given of the declarations of an in rant, who 
hath not capacity to be sworn ; and having no other evidence 
to produce, I declare the prosecution closed j and call upon 
the prisoner for his defence!' The court had been adjourned 
for the J. A. Go's opinioll, who in reply to the J . A. observ
ed (Lr. No. 1321, J. A. G. O. 28th Oct. 1836), that the 
court must proceed with the trial,-" the prisoner having 
pleaded, being entitled to the judgment of the court; 
which, in the circumstances yOIl report must obviously be an 
acquittal." These cases are uldorn. published to the army: 
and never should be. 

CLUBB. LaWI, regardillg--Sir W. Follett, Solr. Gen!. iI 

, 
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of opin~on. that money cannot he voted by two-thirtk, or by 
any ma;f)Tlty, for purposes not connected with the affairs of 
the club, (U. S. Club). A majority had voted £300 to build 
churches; the minority objected- overruled. All must agree. 
(Bengal Hurkaru, 30th Sept. 1837.) 

C01U(AN"DlSG OFFICERS-I. The Commander-in-chief 
has observed in one case "There exists a practice in the 
Bengal army, which H. E ., would be very glad greatly to 
diminish: a practice much developed ill the case of Lieut. 
Geils,6Oth Regt., as it has been in very mally others which 
have come before the Commander-in-chief. The practice 
be alludes to, is tbat or Commanding officers having recourse 
to written and official communications, through their Adjt., 
to the junior officers, upon the most trivial occasions." 

2. "The Commanding officer and his juniors appear is if 
they were always standing on the defensive, one against the 
other; and their relative feelings seem to be quite different 
from those to which H. E. was accustomed when be was 

a Commanding officer." 
3. "He cannot see any reasoll wIly this should be so; 

or why, on ordinary occasions, a Comg. officer should not 
ca11 before him, an officer whose couduct is unsatisfactory, 
and make known his disapprobation, by word of mouth, to 
the party concerned; without commencing a correspondenceI 
through the Adjt., and thereby making others acquainted t 
with, and witnesses to, the errors of one of the partieB.;1 
when no such exposure seems necessary." 

4. H H. E. is of course aware, that cases will occur where 
such correspondence is indispensable; but many have come 

, 

1 

before him in which be is persuaded that harmony, and eveDI 

, 
dilcipline, would have been much better maintained by 
abstaining {rom the official correspondence alluded to. 'He 
requests that officers at the head of Regts. will pay attention ! 
to what he has said on this subject.'" 

COlolRADES dillikc to give evidence agairut cocl, oU.er-The1 
Duke of Wellington nbsen'es in a letter, (6th March, 1810,) 
to C. Stuart, Esq. regarding crimes committed in Portugal
"One or them (caulles) undoubtedly is, the dir;illclination of 

• 2 
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the people orlbis country Lo8ubstantiate upon oath, hefon: a 
court-martial, their complaints of the conduct of the aoldiel'l, 
without which it is well known that it is impossible for me 
to punish them: the consequence ia, that the criminals are 
tried, and acquitted for want of evidence ;for it U i1l vain to 
ezptcl evidence of a. outragejrqm tltecomrtuiu ofthe.eddier 
to},o II., committed it." (Despatches, by Gurwood, vol. f'. 

p.630.) 
CONDUC'JT v"becomiJlg the character 0/ an oJIicu dnd a 

gentleman-" 'bere an officer said that" debts contracted, 
unaccompanied by fraudulent, or false, pretences, or under 
condition of payment on a certain day, did not render it a 
military crime, or unbecoming the character of an officer 
and a gentleman, or bring it within article jOth of the 
Articlea of War (all crimes not capital, &c.) uorcould he find 
in the M. A. or Articles of War, any offence de&eribed 1\1 

, conduct tending to lower the character of Brit"A officer, in 
the opinion of the Native" and that the conduct of an officer 
in prit:tJle life, is most certainly Ml 8uhjeet to control by 
militllry jurisdiction ;'1 the J. A. G. observed, that" Al
though the accusation hall arisen out of a suit before a court 
01 reque,t" the award of the tribunal can in no way be 
touched or set aside in a pecuniary or civil point of view by 
the pre8ent proceedings, which must neces8arily have sole 
and undivided reference to the meG'" by which thatsuit wu 
tkf~d, as far as the honor and cMracter of a Britiih 
officer and gentleman are thereby involved" (makiNg 1M 
rueipt.). The Commander-in-chief in India (Genl. Sir H. 
FlINe, ~c.) remarked that-" It i, to be hoped that luch 
opinions are not very current amongst the officers of the 
army in India: tl;tNJ act unbecoming the character of an 
officer and a gentleman, it a proper subject of a military 
cbarge. He is much mistaken, who dreams that he lI1ay 
run into debt beyond his means for making re-paymen', and 
may leave his station while under such circumstances, and 
thus ocCttsion bis own name and that of his Regt. to become 
topics for scandal and reprobation; without his becoming 
fully amenable to uillitary jurisdictioll, and liable to punli... 
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menL.'· Case orLieut. and B.Capt.'Mackenzie,2ndor Queen's 
Regt. of Foot. (G. O. C. C. in 1. K. T. 9th Noy, 1836.) 

Conduct of junior to hu Cornm4Ming oJliCtT. The Duke 
of Wellington, in a letter to an officer, (18th Aug. 18L1,) 
obsec~'ea-" It appean that you imagine that you han' reuon 
to ~omplain of an order issued b}' your Commanding officer, 
Major Genl. C.*, and you have remOIlstrated upon this oruer • 
I put out of the question, for the present, the cOllsideration 
of the justice or injustice of this order, or whether you had 
ground, or othenviae, to remon8trate, as bearing in no 
manner upon the CMe. It is obvious thal if you address 
your IUpenor officer upon any subject, you mUlt make use 
of respectrul terms, and must avoid the ulle of those 
which are offensi\'e. This necessity exists in the common 
intercoune of life, in which nothing offensive is tolerated, 
eitber by the rules of society or by the law; much less 
is any thing offensive allowed in the intercourse among 
military men, particularly in the communications of an 
officer, of whatever rank, to his Comg. officer, (totally dedi
Jv/e 0/ f(JUndation" and II that it u the reverse of wlult luu 
He1lllated," and fC if allowed to remain on record, it will be 
a grOl. i,.jtulice 10 YOfn'.el/ and the Regt.) I ,,,auld also 
observe, that the use of these expressions waa entirely un
necessary for the purpose of your remonstrance; your 
legitimate object in that remonstrance was to show Major 
Genl. C.-tbat he WIU! mi~taken, and that his order ought 
Dot to have referred to the - Regt. ; you were to effect this 
objeet by the papen which you enclosed, and to add your 
comment upon these papers was not necessary for your pur
pose; but when thOlle comments were conveyed in offensive 
terms, it would appear that they were added only for the 
purpose of offending. On this ground I am moat anxious 
that you should not appear before a Gent. court-Dlart.~ 
on such a 8ubjt'ct." (Despatches, by Gurwood, l:ol. V11I. 

pp. 199,200.) . 
CONPES8JON-M observed by Lord Bacon, "and certamly 

confeuion, as it it: the strongest foundatiou of jUiltice; iO it 
« Appear. whave been the Com,. officer or - Re(t.. 

http:YOfn'.el
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i. a kind of corner-stone, whereupon justice and mercy may 
meet." (Vol. iv. p. 457.) 

Con/el.tion before trial-ThllrteU nnd Hunt were tried, at 
Hertford. for the murder of Mr. Weare. January, ]8'24; they 
were found guilty; Thurtcll was executed; but Hunt, in 
consequence of the pledge made before his confession, wal 
lent to the Hulks at Woolwich, and afterwards to N. S. 
W ales. l Celebrated trials, vol. vi. p . 555.} 

CONPIRMI:"I"G AUTHORITY, (retporuible)-The Duke of 
W ellington in n letter to Lieut. Col. Close, (13th June, 18(0) 
adds in a P. S.-" I shall be obliged to you if you will desire 
him (Major C.) to quiet them (the court) by assuring the 
officers that in case of any irregularity in their sentencc, 
the respollsibility for it will rest upon me, who must COII
firm it; and must order it to be carried into execution." 
(Despatches, by Gunvood. Supplt. to ,"ols. i. ii. and iii. p. 95.) 

CONVICTIONS. PREVious-If the prosecutor be present, 
he should give them in, and not the J. Advocate; after 
finding guilty he should say. "You are at liberty now to offer 
any, &c." (Lr. J. A. G. No. 185, Aug. 2nd, 1833.) 

Contlictionl by Supreme Court-In the case of Private 
Thomns Jones, H. M.'s 31st Regt. tried for military crimes, 
on the 27th March, 1838,'at Dinapoor-arnong other convic~ 
tions-one for a rohbery committed at MadrlU, and tried 
there by the supreme court (while he belonged to another 
Regt.) on the 18th April, ]8'27, was admitted j the conviction 
was obtained, through the D. A. G., at Madras, from the 
Clerk of the crown. (Confirmed, G. O. C. C. lith (K. T. 
13th) Ap,il, 1838.) 

COpy 0/ Genl. Order.r-Where an officer was tried upon 
charges arising out of the trial of his Commanding officer on 
charges exh ibited by such officer again~t his superior, the 
printed G. O. publishing the trial on the Commanding 
officer, was produced to the court by the J. A. as promulgat~ 
ing the finding and sentence (reprimand) . Trial of Capt. 
J . S. 'Marshall, 7ht N. I. (G. O. C. C. 14th March, 1835.) 

CORRESPONDENcE-On the trial of the late Lieut. Col. 
Huuter, at Meerut, (p. 298) correspondence, not received as 



Precedtttt$. 13,; 

eridenct', was allowed to be attached to the proceedings in 
the Appendix. (G. O. C. C.25th Oct. 1834.)-See Conduct. 

CR IMES-I. Military, and non-military, should not be 
in the same charge. (G. O. C. C. 21st (K. T . 14th) 
May, 1835.) 

2. Committed at Dinapoor, tried at Agra by order frolU 

the Commander-ill-chief. (G. O. C. C. 2'2nd July, 1836.) 
'Where officers, or soldiers are remo\'ed to another division, 
or district, Sir C. Alorgan. J . A. G., said, ,( he docs not 
become amenable to the faUer for any offence he may have 
committed in the former . A tptcial warrant must be issued 
to bring him to trial." (Note to Tytler, p. 218) j but a G. O. 
answers the same purpose; and Baves trouble. 

3. Out 0/ the Provincea--(Saugor), "AIL offences, not 
military, and 1I0t under Regn. XX. of 1810, as cognizable by 
courts· martial, commited by Native soldiers, retainers, and 
camp· followers, at SaugoT, are cognizable, alone, by the , 
 ch·il power established within that territory by Regn . VI. of 
J831. (Lr. J. A. G. No. 369, 28th Dec. 1832). See At'am. 

4. RegulaiioTU and OrdenfoT tht Army, 1837-1. ""No 
• soldier should unnecessarily be brought before a court·mar· 

tin\, and the Commanding officer of a Regt. should be 
guided in hisdecision upon this point by the character of 
the individual, his conduct, the nature and degree of the , 
 offence, its prevalence lit the time in the Regt., amI also by 
the probability of conviction" (p. 248). 

• 2. U There is not any point on which the General Com
manding-in·chief is more decided in his opinion, thant hat 

, 

when officers are earnest and zealous in the discharge of , t.heir duty, and competent to their respec'thTe stations, a , frequent recurrence to punishments will not be necessary" 
(p, 250), 

.3. H'roo much attention cannot he paid to the prevention! 
of crimes. 'fhe timely interference of the officer, his personal 
intercourse and acquaintance with his men (which are sure 
to be repaid by the soldier's confidence and attachment); 
and above all~ his personal example, are the most efficacious 
means of prerenting military offences" (p. 250). 
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4. Dt.trtio..-" Commanding officers of Regts. are not 
warranted in applying to the Genl. officer Commanding the 
district, brigade, or garrison, (or authority to try deserter, 
by Regimental courts-martial; it not being intended to 
include the crime of duer/ion in the description of' offences 
which in certain cases Illay admit of lets serious notice,' 
(lee Article of War 85,) and which it may be advisable to try 
by Regt!. courts-martial" (p. 251). 

Caoss-ExAlUNATloN-1. On Admiral Keppelf. trial 
(p. ]37), a witness before his croSI-examination wished to 
have his evidence in chief read over to him. The court 
resolved that he should not be allowed. 

2. Cannot enter into tilew malter-On Adml. Ktpptll'. 
trial (p. 323), the court resolved that the prolecutor, " Has 
no right, lipan the cross-examination of witnesses, to enter 
into new molter ; hut mllst confine himself to such facts as 
have fallen from the witness on his first examination by the 
prUoner. And therefore that the question now standing 
upon the minutes, is not a proper one." 

'CoUNCIL OP WAR-J. From the court of inquiry held 
on the conduct of Lieut. Genl. Sir J. Mordant, in 1757, 
it appears (p. 75) that the instructionl were, that" If necel
Itary councils. of war of Lhe four principal officers of the leu. 
commanders; and an equal number of our principal lu.nd 
commanders, including the Commander-in-chief of the lea 
and land forces, le:'(cept in casel of operations by lea or 
land, only (not conjoint) it not being meAnt (unless conjoint 
operntiolls) to have conjoint councils of war)-and all officers 
to be aiding and assisting, with their advice, when called 011. 

The mqjority of voices shall dekrmme the resolutions; and 
in case the voices shall happen to be equal, the preMeni 
shall have the taBling vote." 

2. Minute, by (p. 113) the Council of War. Qn." Whe
ther it is advisable to land the troops, to attack the fort' 
leading to and upon the mouth of the river ChQTtnte?" 

Yu. No. 
Col. Geo. Howard. Hon. Major Gent. Edward 
Capt. Gco. Rodney. Cornwallis; but afterwards 
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Rear Adm1. Brodrick . acquiesced with the ma
Itt. Han. Hen. Seymour jority. 

Conway. 
V ...Adml. Knowles. 
Sir Jno. Mordaunt, (C. C.) 
Sir Ewd. Hawke, (C. C.) 
COUNSEL AND ATTORNBv-Areallowed to a prisoner, on 

application to a court·martial;-case of Major H. D . Coxe, 
25th N. I. (G. O. C. C. 27th Dec. 1834); and other cases. 

2. 0" 60th ,idu. On the trial of Lieut. .Rellaris, of the 
marines, both parties were assisted by professional men 
lU. S. Gazette, 9th Feb. 1837.) . 

COURT OF INQUIR\' in favor of the accused made knOlon
The Duke of ,"Tellillgtoll in a letter to Sec)'. to Government, 
Bombay, (22nd October, 1803,) IVdtes: "I therefore most 
anxiously recommend that ample justice should be done to 
Capt. B., and that if the Hon'ble the GO'l"r. ill couneilllhouid 
agree in opinion with me upon this subject, he should give 
orders that a copy of this letter shouM be published in or
ders by the Commanding officer in Guzerat." • An order was 
issued by Government st:l.ting that an extract of his letter 
st.'\ll(ls after the proceedings of the court of inquiry, which 
incll\de the other extract to whieh his observations make re· 
ference. (Despatches by GllrlVooci, vol. l. pp. 461-2.) 

2. Proceeding, of, have bem ,ent with thou of tile Genl. 
COlArt-marlial. ] It the case of Gunners Desmond and Alex. 
McDonald, 4th Company, 2nd Battalion, Artillery, tried at 
Kurnsl; for (( attempting to drown; with intent to Dlurder." 
(G. O. C. C. h' Aug. 1836.) . 

3. Held regarding a cau before a Court of ReqlAed,. It 
appears from the proceedings of tho Genl. court-martial 
(p. 127) that an officer wns e."amined who had been a mem
ber of a eourt of inquiry held U to investigate some pointB 
COllnccted with a suit before the Court of Requests." Calle 
of Lieut. and Bt. Captain Mackenzie, 2nd, or Queen' . 
Regt. of Foot at Bombay. (G. O. C. C. in I. K. T.9tb 
Nov. 1836.) 

T 
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4. Tried/OT lal'~ ,talmlttlts made lJe/QrI!. An officer tried 
for making a false statement before a court of inquiry; and 
afterwards denying be had done 110. (G. O. C. C. 28th 
Dec. 1836.) 

COURT-)fARTIAL-I. Heare is lobe taken that theminutes 
of the proceedings of all courts-martial be fairly and nccu
rately recorded, in Do clear and legible hand, without erasures 
or interlineations; the pages of the minutes are to be num
bered, and the Bheets (when more than one) arc to be stitched 
together. The General Commanding-in-chief will hold the 
president responlible for this, and IUl the minutes in many 
cases come under his personal inspection, be has thus an 
opportunity of judging for himself, and his opinion o,r the 
zeal and general attention of an officer to his duties will he 
materially influenccd by bis strict observance of these instruc
tions." (Regm. and order'for the an,% J837,p, 246.) 

2. .Member8110t to go on lea1Je,~c. till confirmation. U Con
eiderable inconvenience baving occasionally arisen to the 
public service, from officers, while memben of courts-mar
tial, baving been permitted to embark with their regiments, 
or to go on leave of absence, before the proceedings have 
been confirmed, tbe General Commanding-iu-chief desireli 
that the officers of the army may be reminded, that they are 
not competent to apply for leave of absence from their 
Regts. until the proceedings of the court of which they form 
a part are finally disposed of. General officers in command 
will gi\'e their particular attention to this subject, and in 
case of any pressing necessity calling for the services of 
officers 80 situated, a reference mu~t be made to the General 
Commanding-in-chief, through the Adjutant General, if at 
borne, or if on foreign stations, to the General officer COUl 

manding, before they are permitted to go beyond the reach 
of a call for the re-assembling of the court." (Regru. and 
orden, p. 247.J 

3. DiItTiet cQUrt,-martial. "The proceedings of a di!
trict or garrison court-martial, if the Regt. is in Great 
Britain or Ireland, are to be transmitted to tbe General 
officer commanding the district, and the sentence awarded 
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is in no case to be carried into effect, until it has received 
bis sanction and confirmation. If the Regt. is not under 
the orders of a General officer, the proceedill~ are to be 
transmitted to the Adjt. General, for the approval of the 
General Commanding-in-chief." 

4. "If the Regt. is On a foreign station, the proceedings, 
in like manner, are to be submitted for the approval and 
confirmation of the General or othtr officer vested with 
authority to confirm the sentence'" 

5. "The proceedings of general and district or garrillon 
courts-martial, after they have been duly confirmed, are to 
be transmitted to the J . A. G. in Londou." 

6. H General or other officers in command who have 
authority to approve and confIrm the sentences of courts
martinI, are to be very particular in stating, at the end of 
the proceedings, their determillation in each case, and the 
manner in which the case is disposed of." 
' 7. Rtlurm. "The monthly and half-yearly returns of 

courts-martial, which are required to be rendered by each 
Regt., and regimental deptlt, are intended to afford the 
means of bringing under view t.he extent of crime, and the 
offences most prev~ent in every corps." (ReglU. and 
ordtTS,p.247.) 

8. Punilhment. "Just llil:lcrimination should be used by 
the court in applying the quantum of punishment, whether 
corporal or other, to the nature and degree of the crime, 80 

tbat its award may be final and clJTTitd into tJfecl; it being 
indisputable that crimes are more elTectually prevented by the 
ctrtainly than the .evtnty of punishment, and that decision 
in the supcrior will at all times ensure subordinatioll in the 
inferior." 

9. LocaJi/y and Climate. "The nature and extent of 
punishment, particularly of solitary confinement and hard 
labor (no hard labor in India), mllst of course vary Ilccord4 

ing to locality, and particularly according to climate, ~ 
extremes of heat and cold equally pr("8cribe caution. Dut It 
i.8 very desirable that these punishmellts should not be 
extended 	 too far. Two months' solitary confinement may 

T 2 
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be collsidered sufficient in most cases, and Hz months' 
impmo1lmell.t, with hard labor, equally 80. Men sentenced 
to hard labor lit tile head-quarters of corps, must be closely 
confined when 1I0t at work, nnd commanding officers will 
exercise their discretion with respect to allotting a portion 
of the period to hard labor and the remainder to drill, thereby 
keeping up the habits of soldiers, and imposing UIX'D the 
prisoner the necessity of cleaning his appointments when 
drilled. During hard labor in barrltcks, or elsewhere. the 
Illen while at work should be kept separate, as much IlS 
possible, to prevent conversatioll. and all communicat.ion 
with them, not absolutely necessary." (Regnl . and order, 
p.249.) 

10. Partial rcmitsion ofpunislmltt&t. "Submission, quiet 
and orderly conduct, and proof of contrition while under
going punishmcnt, should, unlcss the crime has been of a 
very aggra\'ated character, be fa,"orably considered. in the 
case of district courts-martial, the conuilullding officer may, 
if he should see reasou, recommend II. partial remissiou of 
the punishment, to the General officer who approved the 
sentcnce. I II the casc of regimental courts-martial al'prm'ed 
by himself, he has the power of using his own discretion/' 

I I. Certificate of health-before solitary confinement. 
f< Courts-martini, before passing sentence of solitary coni1nc
ment, hard labor, or indecd any other, should ascertain that 
the sentence can be duly carricd into effect. ,Vith this vie,,, 
a certificate from a medical officer, of the prisoner's actual 
state o!hea1th, should be required by the courl, and attached 
to the proceedings; and if a public prison is to be resorted to, 
it is in the power of the court, or of the commanding officer 
(if by the sentence the decision is left to him, which may in 
general be mlvisable), to fix upon that place of imprisonment, 
the regulations of which appear be~t calculatcd to answer 
the object of the court." (Regm. and orders, p. 250.) 

12. Corporal punishment, (u ntil further orders.) "May 
be applied to the following offences only:" 

Ill. f( Mutiny, insubordination, and violence, or using or 
offering violence to superior officers:' 
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2nd. U Drunkenness on duty!' 
Srd. "Sale of, or making away with arms, ammunitioll, 

accoutrements, or necc!;sarics; stealing from comrades; or 
other disgraceful conduct." 

]3. Medical officer. (C No punishment is to be inflicted 
but in the presence of the surgeoll, or of the assistant SUf
gron, in case of any other inuispensable duty preventing the 
att.cndancc of the surgeon. 

14 . No .econd iRjliction. ff 1'he inRiction of corporal 
punishment a second time under one and the same sentence, 
is illegal. The culprit is, therefore, to be considered as 
h:\\,jng expiated his offence when he shall have undergone, 
at one time, as much of the corporal punishment to which he 
hus been sentenced, as, in the opinion of the medical officer 
in attenllanoe, he has been able to hear." 

15. Ducrters. "The operation of marking a deserter 
with the letter D (in terms of the 11 th clause of the mutiny 
act) is invariably to be performed under the personal superin 
tendence of a medical officer." (Reg"'. and order., p. 252.) 
The circular, War Office, 8th April, 18"29, directs General 
officen t.Q require, {in the e.'lse of a district court-martial,) 
of the court, their reasons for 1I0t sentencing the prisoner to 
be marked with the letter D: but in India it is not the 
custom to add this punishllu"Ilt. 

16. Date 0/ confirmation of dulrict courts-martial. Or
dered by Cir., No. 642, A. G. 11. M.'s Forces, 11th June, 
1832. Required to be noticed in the monthly returns of 
courts-martial. 'rne same should be done with regard to 
lUaU. courts-martial: as the sentence is reckoned from the 
date of confirmation. 

COURT 01' REQUESTS, (In.solv~nt.)-1. In the mat.ter of 
_ Becher, where the insolvent, au officer in the army, had 
been directed to pay o'le-Mird of his pay and allowances to his 
assigncc, and he urged his inability to comply with the 
court's order, alleging that U the paymaster had deducted, and 
is deducting one-half of his pay, to satisf)' decre~iI of a 
military court of request, although the debts for winch the 
decreeli were made, bad been iuscrted in his 6chtdule.

n 
An 
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application was made for an attachment against Lieut. B. 
The court took time to consider. "Mr. !usticeMalkin now 
pronounced his decision, that the deduction by the pay
muster is illegal; the decrees of the military court having no 
effect oller the insolvency." (Supreme Court, Calcutta, 
24th June, 1837.) (Englishman. 26th June.) 

2. Peruiontd Officers. It has been stated that an officer 
removed to the pension establisbment is wholly independent 
of military law. "The military pay and allowances from 
which the deductions by the military court of requests were 
ordered, having ceased; Mr. L. cannot pay frotu what he 
doe~ not possess; and a civil court alone can now affect his 
property from pension or estate," (Lr. J. A. G. O. No. 
253, to A. G. 17th Oct. 1833.) I apprehend, that, as to 
debt" he would be amenable to the military courts of 
requcstll, under the following words of section 57, of 
" Geo. 4, c. 81_u or other persons amenable to the pro
visions of this act, or resident within the limit, of a military 
cantOflment, ,1uJ1l be cognizable before a court ofrequut' COt1i

p<ned of Mil!! . officer, and not el' eUJhere/' And I apprehend 
that even the debts of a. civil ,ervant of Oovt. can be brought 
before such courts (those of merchant, are); the object in 
using the words" or resident wit/lin, &c." being, I conceive, 
intended to make those amenable, who live uuder the pro
tection of a military cantonment; and to protect sutlers 
and merchants supplying the troops, &C. See Proceeding'. 

CoURT closed to deli6erote-l. On one occasion the 
J. A. said ill closed court that H yesterday owing to the door' 
not having been clo,ed during its di~cussion, the purport had 
been made public, and spoken of out of court: court decided 
on taking better precautions." (p. 39.) Lieut. Col. Dennie', 
trial, at Cawnpoor. (G. O. C. C. in 1. 28th (K. 'r. 15th) 
July, 1836.) In India in the hot weather when the doors 
arc shut the heat of a room is very oppressive. The only 
remedy i~ to have a rope passing through the wall to pull 
the puukha by. 

2. In CMU of trial for an ullnatural crime. "The 
officiating J. A. G. wrote (Lr. No. 142, 30th March, 1S35) 
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to the Adjt. Genl., that in such cases, the sentence need not 
be publisbed in G. 0.; and the President may forbid the 
attendance of persons unconnected with the trial,,' and 
added: "It would be expedient to recommend to GOllt. 
that he be discharged the service; as was done in the cases 
of Gunners Shaw and Smith, in July, 1831." At the 
trial of the prisoner referred to, all unconnected with the 
trial, were directed to withdraw; and the J. A. had a copy of 
the above opinion sent to him; which was read to the court, 
and entered. • 

3. Call evik1tu. On the trial of an appeal from a Regtl. 
to a general court-martial, at Dinapoor, (Serjt. Simon John
son, 59th Foot,) it is recorded (p. 71 )-" Resolution of 
the court. The appellant having stated facts in his address 
which, if substantiated, the- court cOllsider would affect the 
validity of the proceedings of the Regtl. court-martial, called 
evidence on those points, and which having established the 
truth of the assertions, they deem it requisite to submit 
their proceedings, at this lit-age, to the opinion of H. E. 
the most noble the Marquis Hastings, the Commander-in
chief, as to how far the evidence invalidates the proceed
ings of the Regt1. court-martial." Appeal not sustained. 
(G. O. C. C. 3rd April, Ht2'l.) 

4. Conduct ofwilne81. It is recorded on one tri"l (p. 385) 
{G. O. C. C. 10th Aug. 1822)," the e\'idence given by wit
ness as affecting the comfort ami respectability of Mr. --, 
COllrt deem it their duty to send an attested copy of it to 
H. E. the most noble the Commander-in-chief, with a letter 
rrom the president, explanatory of their object ill doing 80.

u 

CUSTOM-I. On the trial of Major Matthews, for mak
ing false musters, and overdrawing in the pay abstracts of 
the corps he commanded, a question was put the answer to 
which might criminate absent persons (p. 19); it was recorded 
that, "the court resolve to receive evidence as to the pre
t1aJence of any CUllor" generally j but not to go into any 
parlict41an" (G. O. C. C. 26th Jan. 1820.) 

2. lArd Bacon said, ,; where the law appeanl contrary, 
usage cannot control law ,; which doth lIot at all infringe the 
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rule of optima legum interpre.r cottluetudo; for usage may 

expound hnv, though it cannot O\'er·rule law." (Bacon, 
'\"01. iv. 283.) 

D. 
DATEs-Construction as to, the officer undt:'r trial said, 

(p. 19) "From July to the month of Nov. 1831, by commol) 
acceptance embraces only the months of Aug., Sept. and 
Oct., the word f incillsive' being always used if meant to 
include JlIly and Nov," It is recorded that U the court de
cide that, 'the months of july aud Nov. nrc not. included.' " 
(G. O . C. C. 30th Nov. 1832.) To ha\'c tzcluded July, the 
word nfror'l~ and afler" in a legal sell~e, should have been 
used. From .Tuly to Nov. includes July; but 1I0t Nov. 

DEBT! due by otllers to debJor-u'l'be debts of officers in 
the cantonment, are not considered goods according to the 
act of parliament; that [ think the officers cannot be com
pelled to pay them except to the sutler himself.; and 
that the staff-officer could 1I0t give a sufficient ncquittnllee 
against a future demand from the sutler." (Lr. J. A. G. 
30th May, 18"29.) 

DEFE!\'CE of lame offiCtr on formtr trial-I. t: Capt. 
P. O'Hanlon, 1st Cavalry, wns tried (G. O. C. C. TJrd Oct. 
1835) for publishing in the Meerut Obllcn'er, a letter 1,,"011

taining (alse and unwarrantable imputations affecting the 
charactera of Col. Ikid and Capt. Scot~'-as there was no 
proof of the publication he was acquitted. He was after
wards tried (G. O. C. C. 3 1st Dec. 1835) for haloing been 
If made officially aware of the publication of a letter, &C. in 
the newt/paper denominated the Mecrut Observcr of the 
23rd April, 1835, which letter was signed 'Pl'ingl~ O'Han
Ion,' and purported to have been written by him to the Editor 
of the papcr, for the purpose of being Inid before the public, 
nud which contained, &c. ; and after being so made offici
ally aware of the said letter, Capt. P . O'H. nel'er offered 
allY contrndiction to, or disavowal of tbe same, but allowed 
the said letter to continue to appear before the army and 
the pUblic as written b)' him, Capt. P. Q'H., to the great 
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detriment of the said Col. S. R. (his former commanding 
officer), and the said Capt. J. A. S-: such conduct being 
unbecoming the character of an officer and a gentleman, 
and subversive of military discipline." (Found guilty of 
conduct unbecoming the character of an officer only.) 

2. On the second trial (p. 137) the J. A. sworn, it is 
recorded, produced Capt. O'H!s defence before this court 
at his late trial (17th Oct. 1835, and lIubsequcnt daysl-also 
his observations in reply and the sentence (findino) of the 
court; "the proceedings I hold in my hand are the same 
which were submitted from this court to the consideration 
of the Commander·in·chief!' 

DESERTERS trafUferred to the Navy-Desertion was very 
prevalent during the pepillsular war; the object being to 
obtain fresh bounties. The Duke of Wellington writes to 
Vice Admt. the Hon. G. Berkeley-" Lord Blantyre hall 
wntten to me to propose to transfer to the Navy a bo)' by 
the name of John Fraser, who is so prone to desertion, that 
they cannot keep him with the 42nd Regt. I have sent him 
to the Provost at Lisbon; and if you have 110 objection to 
taking him, I request you to dceire GenJ. Peacocke to send 
him on board any ship you please, and I will discharge him 
from the 42nd.u (Detpatches, by Gurwood, vol. viii. p. lSI.) 
It would be an excellent plan to sentence deserters to serve 
in the Navy as marint.r or tailors. It would be a much 
more disagrceable sentellce than that of tramportation, and 
save expense to Govt. It would chcck desertion more than 
any other punishment. 

DISCIPLINE, opinion of N. C. o. at to-On the trial of 
Lt. Col. Dennie, H. M.'s 13th Light Infantry, it is recorded 
(p. 251) regarding the 26th charge .- court closed-" Another 
N. C. O. having been brought forward on the parl of the 
prosecution, to give evidence 011 this charge, the court 
objects to receive fUrlher evidence from N. C. 0., or privates 
touching thtir opinion of the di.rcipline of the Regt. The 
Court will receive any testimony given by ojiCtrt." (G. O. 
C. C. 28th (K. T. 15th) July, 1836.) 

u 
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DOUBTs-Lord Bacon said, "Mark, whether the doubts 
that arise. are only in cases not of ordinary experience j or 
which happen every day. If ill the first only, impute it to 
the frailty of man's foresight, that cannot reach by law to all 
cases; but, if in the latter, be assured tbere is a fault in the 
law." (Bacon, vol. iv. 366.) 

DRUNE. ON DUTY-I. Capt. Whittam, H. M.'s 3rd Regt. 
(or Buffs) was tried for being drunk on duty on a parti
cular day. It is recorded on th~ trial (p. 75)-dl'/ence, 
"(question to the Surgeon) Did you feel it your duty to 
communicate to Capt. W. tbat his indisposition proceeded 
generally from his exccss in drinking. and that if be expected 
bealth he l1I\lst refrain from it?" Over-ruled-I( cannot be 
allowed at this stage of the proceedings; the pri!loncrs 
general character and habit not being under examination!' 
(G. O. C. C. 5th (K. T. 2nd) ~hy, 1834.) 

2. The rule of law is-" It would not be allowable to 
shew, on the trial of lUI indictment, the prisoner has a gen.e
7'al tendency to commit the lame kind oC offence/' (Phillips's 
Law of Eviclence, vol. l. p. 170.) Where:a character is to be 
given on a trial for such an offence, the prisoner's charncter 
for lobriety would be of use to him. 

DaUNKRN SOLDIERS-io the case ofGunner John French, 
Srd Co., 3rd Bn. of artillery, the Commander-in-chief 
Temarked-'lJn the evidence given before this court, it 
appears that when the prisoner was before Lieut. B., for 
e..xamination, Oil the morning subsequent to his confinement, 
his flppearance was such as to occasion the Lieut. to ask a 
serjeant whether the prisont'r was ill a fit state for eX'Ilmina
tion? The serjeant replied, 'perjecJly/ but added, ' he u 
.lupid from the effect, a/liquor.' In answer to a question 
put by the J. A. 'Wa! the prisoner laboring under the 
influence of liquor?' the Lieut. replied, 'Ite was lick, but 
M Will perjeclly in hil Itm&el: Now, the appearance of the 
soldier and his sickness, are facts. The state of his senses 
but an inference. TI{e Commander-in-chief is therefore of 
opinion, that the examination of the soldier took place too 
early after his excess; and that it would hm'e been more 
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prope~ had it been ~e(erred till bis perfect sObriety was 
illdubltable. The perIod nllo\ved for such purpose, should 
never be JCSI than 24 "OUT,. Under these circumstances 
the Commander-ill-chief remits twelve months of the punish
ment awarded (two years) by the court." (G. O. C. C. 
16th Jan. 1838.) 

DUF.I..-Lieut. James Keating, and Lieut. P . R. Jennings, 
H. M.'s 13th Light Infantry, were arraigned as foIl0"'8: 
Charge. n For conduct unbecoming the character of officers 
and gentlemen, in 1\ quarrel with Capt. E. C. T. B. Hughes, 
of artillery, wherein Lieut. K. was )ritlcipal and Lieut. J. 
second j in having, 011 the 15th Oct. 1837. refused to retract 
an insulting exprcilsion applied, on the morning of that day, 
by Lieut. K. to Capt. H., though they ought to have been 
satisfied by written and verbal assurances from Capt. n., 
that Lieut. K. was totally mistaken and unwarranted in his 
suspicions that Capt. H. had acted towards him with caprice 
and incivility, in consequence of which unjustifiable conduct 
a duel took place on the c,'ening of the same day, in whicb 
Lieut. K. mortally wounded Capt. H."-Guilty, and dis
missed from H. 1\I.'s service. (G. O. C. C. 24th (K. T. 
2'2nd) Nov. 1837). The court recommended Lieut. J. to 
mercy, and he was pardoned. 

•E. 
ESCAPE Oll' FELOS-RETAKEN-Read the record of the 

conviction by which he became a Felon. (Celebrated trials, 
vol. iii . p. 387.) 

EVIOEXC£, Slaltmtnl of pro8ecuior made 80-0n the 
trial of Lieut . Genl. Sir J. Murray with his cOllsent, Adm!. 
HalloweU who had made astatemellt, swore to it; the J. A. 
remarking (p. 194), "As there might be sOllle doubt as to 
what should uppear upon the minutes, I hal'e requesteil the 
Admiral to mark all such parts of his statement 35 be meant 
should be his evide nce; and the statement, so marked, has 
been shewll several days ago to Sir J . Murray; I would 
ulerely nuw relluest Adml. H., to point out !lI,lcb parts as be 

u 2 
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intends to be his evidence, and that will be entered as hiJ 
evidence, scparatdy upon the proceedings." 

EXECUTION OF HIS OFPICE, OR DUTY, (in the)-l. It 
has been observed that, co according to the construction of 
the Advocate Gen). it would be necessary,. in order to satisfy 
the words of the article 'in the t3Jecution of hi8 office,' that 
an officer should be, not only on duty, but (using the words 
cited from Capt. Hough, (1825,) p. 86) should I feel himself 
called upon to act; give an order j or command anything 
not to be done.' From this construction, an officer or sol
dier might stab the Commander-in-chief in his tent without 
incurring a capital punishment:' (Lr. J. A. O. O. (No. 
li51) 16th Ocl. 1828 to A. G.) 

2. In one CRse (Private Rogers H . M.'s 44th Foot) it 
was stated, "That a man asleep, and without accoutrements, 
and without any guard under his command. cannot be con 
sidered within the meaning and intent of the M. A. C as in 
the execution of his office.' The prisoner, a private, at 
nudnight, fired at, with intent to murder Serjeant Clarke, a 
N. C. 0., who was on the night-watch; a specific duty, 
assumed to embrace the protection of the repose of the sol
diers." The J. A. G. denied this doctrine. (J. A. G. O. 
Lr. No. 2054, 11 th Aug. 1829.) 

3. The 1st clause M. A. and article 11 th of the Articles 
• 	 of War, should include this clause. cc Officers, N. C. 0 ., 

commanding guards, &c. though 1I0t under arms at the time 
the act shall be committed ; Commanding officers, Adjutants, 
Captll. of troops or companies, Capt!. or subalterns of the 
day, Serjt. Majors, orderly Serjts., Serjeants commanding 
guards, &c. (and all other persons who are considered to be 
on duty by military usage) shall always be deemed to be on 
duty while hold ing such office ; and further that if any such 
superior oflicer shall be killed, or wouuded, while on any 
such duty, in such a manner Il8 would, otherwise, constitute 
the crime of murder, or wounding with intent, &c.-then, and 
in every such case, the person offending shall be tried by a 
Genl. courl-martial for the crime of mutiny." 

4. An officer of H. M.'s 6ith Foot, was in 1815, wbile 
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in com~and of the main-guard at Cawnpoor, and while 
asleep In the guard-room, shot by the sent"' on d t d

· I d h -, u y, an
lnl e on t e spot. The soldier was tried for murder by the 
supreme court (Calcutta). If such a crime were 'tted 

· h· 12 ' camilli
wd In O,llllles of Calcutta; the offender would not, now 
even, be tried by a Gent. court-martial; but if committed at 
any plac~ a?cw.e 120 miles, he would be, It is proper for the 
sake ,of discipline. to make such crimes cognizable by court
martIal. See Mutiny and Muti1l0fU, 

F. 
FORPEITURES, over tl1ld aOOlJe former-Private J ohn 

Brann, H, M.'s 13th Light Tnfantry, tried for being drunk, 
&c" was sentenced "to be deprived of one penny a day of 
his pay, over and above any former forfeitures of his liquor 
money or pay, fora period of two (2) years!' (G , O. C. C

lOth (K. T. 7th) July, 1837.) 

G. 
GARRlso:s-\Vhere an officer was in the garrison of Bom

bay. the Commander-in-chief addressed the Govr. requesting 
him" to give directions, that Capt. Mackenzie, (2nd or 
Queen's Regt. of Foot,) might be ordered up from the gar
rison, to appear "'efore the court of requests at Poonah!' 
(G. O. C. C. in I. K.1'. 9th No,. 1836*.) 

GENERAL COURT MARTIAL-Trial of Gunner Jolm 
Gregory, Madras horse artillery, tried at Mhow, by tL court 
composed of ltfadr(U and Bomoay officers, (three of the 
former and twelve of the latter,) G. O. C. C. 9th Nov. 1819; 
and on the trial of the late Cornet Perret, 3rd Bengal cavalry 
at Prince of Wales' Island, 15th July, )816, there were 
eleven of the Bengal-; two of the Madra,; and one officer of 
the Bombay anny. 

H. 
HOSPITAL C AS E BOOK-The Commander of the Forces 

observed in t.he case of Gunner John French, 3rd Co., 3rd 

• tr a general court-martilll ...ere to be held i.o. Fort William, the 
WlctiQn of the Gover-nor i. obtained, prof()rnltl, 
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battalion of artillery_n There is an objection stated in these 
proceedings to the hospital case-book, being reech'ed in evi
dence. The Major General conceives that it was competent 
to the medical officer to refer to the book. to establish the 
cnse of the pril!oncr in hospital; and that the book is admiso 
sible evidence in the cases of the patients therein recorded." 
(G. O. C. F. h. Sep•. 1834.) 

I. 

]DENTITy-On the trial of Gunner Michael Foran, 2nd 
Co., 2nd Bn. artillery, a. doubt (p. 43) existed as to the man
ncr in which htl should be identified by a native witness. 
The court adjourned and a letter was sent to the Magistrate 
whose reply was next day read to the court. " The court 
decide that the prisoner (hu iroM being taken olf) be made to 
stand amongst. a number of other men" (EuropeaM) rr and 
the witness be desired to point out the person who assaulted 
Aim. Paunch Cowrie, Gwalla, points out the prisouer from 
among three Europeans, who are made to stand together 
in court, all similarly dressed." (G. O. C. C. 28th 
May, 1835.) 

I NQu£81'-Where the jury thought the mother who had 
killed her daughter was iMane, the Coroner said tMIt was 
not one oCthe points of th eir inquiry. Verdict, wilful murder 
by Mrs. Rockliffe, of her daughter Mary Anne, at Horn· 
church. (Globe, 25th Oct. 1836.) 

bT£RPR£TilR--See Judge Advocate, No. 5. 
IRREG ULAR. HORSE-I. It is said-" I have always 

understood that the irregular horse were exempted from 
inquiry before courUHllartiat into minor offences, which were 
always settled in the corps. 1 conceive nil soldiers in the 
pay of the state amenable to the laws in force for the disci
pline of its military establishment, unless specially ex
empted." (Lr. J. A. G. (No. 2432) 4th Ocl . 1830.) 

ll. It has been n:marked that" It ill notorious that our 
system of corporaJ punishment has been the great obstacle 
to the Patall entering our regular cavalry"-personal corr«
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tion is in use among them (irregu lar hor,e) under their own 
internal arrangement called" ::eerbung/' 

3. By G. O. C. C. 21st June, 1837, it is intimated that 
Government have sanctioned commialion8 being granted to 
the nath'e officers of the" local horle." 

J . 
J UDGE ADVOCATE, whi7lg a wi/7le81 not in the lilt-1. 

On the trial of Ensign J ames 'l'hompson, 67th Foot in Fort 
William, the J . A. G . (p. 65) "submits that the Ilame of 
Lt. and Adjt. G. i~ not in the list of witnesses for the prose
ntion; his e\·idence will afford matt'riaJ information . Lieut. 
G. is called by the prisoner, but his examination may not 
afford the J. A., the power of cross-examining him to the 
particular points on which, it appears from Col. P.'II evi
dence, he can depo~e. The J. A . submits to the L'Ourt, 
whether, for tbe court's own satisfaction, Lieut. G. should 
pot be called. COl,rl determine J. A . shall summon Lieut. 
G. examined (p. 72). Fort William, 11 th Sept. 181 8. 

2. Prodl4ci"g paper, i. 'worn. The t rial of Captain 
P. O'H:mlon (G. O. C. C. 31st Dec. 1835); and many other 
cases. 

3. De/ended by Court . On the trial of Major (after
wards M. G. Sir) J. Macdonald, it is recorded (p. ](0), 

the court enter a remark-" receive the paper which is 
... recorded only that the sense they feel of its gross impropriety 

may be the more fully manifested. The court are of opinion 
that the paper is an undeserved attack on the J. A." Fort 
WiUiam, 19th Oct. li95. 

4. Challenge, a member. Where a member declared that 
from previous knowledge of the circumstances of the case, 
"he feels such an insurmount..'l.ble prejudice in favor of the 
prisoner, as to make him wiah to decline sitting as It member 
of the court" (110 challenge by prisoner): Court cleared,
decided that the cause was insnfficient; the J . A. recorded, 
"for the reason assigned by the membl'r, I feel it my duty 
to challenge the member:1I (court cleared). Cortrt inform 
Lieut •. A. that they consider the J. A." calise of challenge 
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sufficient. Trial of Lieut. Pownall, 2nd BR. 26th N. I. at 
Mhow, 4th Sept. 1820. 

5. A" to interpreter.. Where the J. A. has a doubt n!!I 

to the correctness of the interpreter's translation or inter
pretation, be has so expressed himself-trial of Capt. Blake, 
4ith N. I. (p. 2j9), and the court made a minute (p. 282) 
that the interpreter" to give a faithful, be need not give an 
exact, literal, lranslatioll j but, of course, he must be liable to 

be called upon to explain, literally, any expression or words 
which the court, or the parties, may cOllsider 1I0t satisfac
torily translated. If the interpreter first makes himself 
master of the questions; the court think he will facilitate 
his Inbors/' (G. O. C. C. I, t. Dec. 1832.) 

6. Admi,sitm.f by. On the trial of Serjeant Ivesoll, 2nd 
Co., 2nd Bn. artillery, the prisoner, before pleading, said 
(p. 20) he required witnesses now up the country. 1'he 
J . A. G. recorded, (p. 24) " H aving now heard the circum
stances to which the pril>oner wished to call the abIent 
witnesse!l, I have no hesitation, on the part of the prosecu
tion, in admitting, ill full, the facts he expected their 
evidence to establj,jh . (He then pleaded not guilty.) 
G. O. C. C. 28th D". 1827. 

7. Plea in bar oj trial. On the trial of the late Cornet 
Perret, 3rd camlry, he refused to plead except in bar of 
trial; six pleas given in and answered by J. A. The pleas 
detailed the accusation not to be cognizable by military 
law; J. A. said, I. H Scandalous and infamous conduct was, 
writing a letter to Mra. D., the wife of Mr. D. of P. W. 
Island, written with a view of inducing her to IIwen'e from 
her duty." 2. " Haying in the above letter thrown out un
founded insinuations tending deeply to affect the character 
of the Rev. Mr. H." At Prince of Wales' Island, 15th 
July, 1816. 

8. Jyitne.,e.. Names of, to be at the top of each page 
in margin. (Lr. No. 135, J. A. G. 2'2nd June, 1833.) 

9. Civil oJlicer. The J. A. G. wrote, I have sub· 
mitted to H . E . the Commander-in-chief, that" the J. A. 
being a military man, does not bring him under the articles 
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of War for acts don~ in the capacity of J. A ., which iii a civil 
office." (Torclrltr v. Palmer.) Lr. J. A. G. to Advocate 
Genl. No. 2492, of 1830. 

]0. Paymaster, officiating al. On the trial of Major 
J. Anderson, Ceylon Rifle Regt., at Colombo, 10th April, 
1837. E. Fugion, Esq., paymaster, H. M.'s 58th Regt. 
officiated as J. A. (Ceywn Chronicle, 3rd May, 1837.) 

JURISDICTION-I. Native, of Indio. "If Mr. B_, 
band-master, 16th N. 1., is a native of India, he is 1I0t ame
nable to a EllTopean court-martiaL" (LT. J. A. G., No. 
193, 13th Aug. 1833.) The G. O. C. C. 6th July, ]80'2, bv 
Lord Lake, uses these words, that" All drummers, fiferti, and 
soldiers of every description professing the Christian religi_ 
on, whether born in Europe or in India, and without refer
ence to their parentage, be tried, Oil allY crime of a military 
nature, by courts-martial composed of European commis_ 
sioned officers only!' Thc object, clearly, was, that they 
should be tritd by Chmtian and not by Mooaulman and 
Hindoo officers. The order does not apply the European 
Articles of War to them-we cannot apply them by intend_ 
ment-the order is express. The construction by the G. G. 
of hdia in council, 011 the Ilnti-8ogging order of Govt. 
No. 50 of 1835, 24th }'eb. 1835, is cOlUlllunicated in a cir
cwar from the Adjt. Gelll.~ No. 1714,2Oth October. 1837. 
that Corporal punishment by the lash is not among the H 

punishments that may be awarded by a court.martial, or 
inflicted on drummers and musicians attached to any part of 
the native a'l'my." 

2. Pensioned officer. r'Mr. L-, late of 1st N. I., 
now removed to the pension establishment, is wholly in
dependent of military law." (Lr. J. A. G. No . 253, lith 
Oct. 1833.) 

M. 
MANSLAUOIITER-Section 56 of 9 Geo. h'. c. 74 \ISCS thc 

Word!!) ufeioniolUly stricken, &c.," as applied to manslaugh
ter. Ou,mtr N. Carroian, 4th Co. ::Srd Bn. Bl1;ilIery was 
Cbarged "with mamlaughter, in having, &c. felolliously and 

x 
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wilfully killed, &c." The court found him guilty. with the 
exception of the words "felonioallyand wilfully." The 
Commander-in-chief disapproved of the proceedings, and 
remarked: "Because the court, having ta.ken on itself the 
decision of aquesticill of law, ilutead of baving permitted the 
exposition of the law given by the D. J . A. G. to guide it. 
has committed the errOr of finding the prisoner guilty of 
manslaughter, with the exception of the words' feloniously 
and wilfully/ the first of these words beillg indispensable to 
define the crime of manslaughter. Thus the court bas 
affirmed the crime, having abstracted the essence ,vhich 
constituted the crime. If the act was not' feloniously' 
done, the crime charged was not committed!' (G. O. C. C. 
20th Marcil, 1838.) In the casl: of Bombardier Silke, artil. 
lery invalids, (G. O. C. C. 26th August, 1837,) the court 
rejected the word" wilfully." Upon which the J. A. G. 
wrote (Lr. No. 178, 6th Sept. 1837), "there was an incon
sistency in rejecting the word' wilfully;' bt*ause an act 
committed '/eifJniowly,' must ha\'e been committed wi/
/tdly!' In the case of Lieut. P. (G. O. C. C. 6th Oct.ls.:m. 
the court likewise rejected the word "wilfully!' By the 
act referred to, the word" feloniously" is legally required. 

M£)tOEn-1. Lieut. Col. J. J. Bird, invalids, Comg. a 
provincinl battalion, was a member on the trial of Major 
Mathews,9th N. I. (G. O. C. C. 261/, Jan. 1820.) 

2. New Memher. If there be a new member, he is 
s\vorn: but the old members need flot be resworn. Trial or 
Ensign Cookney, 26th N. I. (G. O. C. C. 4th Jim. 1828.) 

3. Several ah,ent. The court should adjourn. At a trial , 
in camp before Bhurtpoor, owing to changing ground, the 
court were reduced from fift~n to nine members. Trial of 
Capt. Wiggins, 31st N. 1. (G. O. C. C. 18th Feh. 1826.) 

4. Lui of, sent to priJIoner. In the case of Intf. Cornet 
Perret.3rd Cavalry, tried at Prince of Wales' Island, 15th 
July. 1816, a list of the officers available there, was sent to 

him by the Adjt. Genl. (Lr. No. 459, 8th Feb. 1816); hoping 
he would not, OD slight grounds, object to any. See Court,· 
,,",rtiDI. 
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MESS-" Officers who, from their religious scruples, are 
unwilling to assemble with their comrades, would do well 
to consider how far they would not better consult their OWIl 

happiness by retiring from the Regt., than by Nerving 
where, in the discharge of their duties, they must constantly 
be required to do that to which their feelings arc opposed. 
1'hnt officers should absent themselves from mess, and live 
in their rooms, the master general cannot allow. He there
fore cautions those who persist in 80 doing, that they must 
expect to be selected for detached station", instead of being 
pernlitted to contioue in their prelent quarters, and br their 
example, lead others to adopt a line of conduct which must 
be most prejudicinl 10 the service." (G. O. 14th Nov. 1836, 
by order of the ftfaster General 0/ the Ordnance.) 

MI.sUTE BY CouRl"--rcad to the parties. 'l'rial of late 
L ieut. Col. J. Hunter, (po 447 regarding the reply.) G . O. 
C. C. 25th Oct. 1834 j and other cascs. 

MURDER,jud!Jl'l"e1ll deferred-I. On the trial of Peerhu:r 
for the murder of Oajagar, ,,,ho was found guilty, his Lord
ship said that although it was usual to pass sentence imme
diately, yet in this case he should not do it at this time j the 
prisoner however would do ,"ell to prepare for the worst. It 
appears that there were some other parties then in custody 
for this horrid affair, on whom se\"eral articles of deceased's 
property were found; and whO will be brought up for trial 
in the course of the sitting of the court. (Supreme Court, 
Calcutta, 2nd August, 1837.J 

2 . Death hy Law, but still voted. On the trial of Private 
Philip Stapleton, 44th Foot, for murder, the J. A. G . wrote 
(Lr. No. '!(J17, 2-4th Aug. 1829).-"The Commander-in
chief desires the court may be r~~assembled, and that, as 
Judges, they may pronounce the seltlence of the Inw, on the 
crime they have found by t lfrl::ir verdi(.1; us jurors i the new 
statute (9 Goo. iv. c. 74) not having made any alteration in 
the proceedingt of courts-martial." See Remis.ion 0/ death 
under Pardon. 

M UTINY AND M UTINOUS, diJfereACe heho.!en-1. In the 
case of Private Edward Byrne, 38th Foot, for mutillow 

x2 
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conduct. "Having deliberately entered the room of Ant. 
Serjeant Major Goold, H. M.1s 38th Regt., in the left wing 
of the barracks, and attempting to aBBasslllate the said 
A. S. M. Goold, by stabbing him when asleep with a b~lyollet, 
and hm'ing further tl"ied to repeat the stab when seized by 
the Alisistant Serjeant Major." 

2. 'rhe Ad,'ocate General (Mr. Cut/ar Fergusson) was 
of opinion that <C the 5th article of the 2nd section of the 
Articles of War (now Article II til) absolutely required the 
person against whom the outrage, contemplated by the 
cuaetment, may be committed, to be bonafide in the execu
tion of his duty, and that however clear the conviction, that 
the attempt made by Edward Byrne upon the life of Asst. 
Seljt. Major Goold arose out of a diabolical feeling of 
re\'enge for fancied wrongs, iullicted when in the execution 
of biB (Serjt.'s) duty, and thllt consequently the outrage was 
committed against the office, rather than against the indivi
dual i yet that no interpretation can make out that individual 
to have been in the execution of his duty, at the time aDd in 
the ,ilualioll in which the attack \I'M made upon him." 

3. The Offg, J . A. G. in bis lettcr (No. 743, 25th July, 
]823) to the Military Seey. to the Commander-in-chief, 
observed-HI n addition I would beg to offer to H. E.'s 
consideration, that the words' in tile execution of"i8 dltly,' 
are 1I0t to be found ill the charges against Byrne, and to 
submit whether they would not be essentially required to 
bring him under the peril of the article in question." 

4. "Mr. F. thinks that although the provision of the 
2nd article of the 24th section of the Articles of ,""Var (now 
article 70th) was certainly meant to apply to offences of a 
lighter nature; it lllay be considered as applicable to the 
offence committed by the prisoller; and 1 therefore respect
full y suggest that the court having jurisdiction in the case
the charges containing a military offeuce-the proceedings 
being regular, and nothing but the sentcnce erroneous; a 
revision of that sentence appears to be the most advisable 
course to be pursued under all circulllstances." (G. O. C. C. 
26th Sept. 18"23.) See E~ecution of hil office, ~c. 

-._---
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N. 
NE£~tUCn-" Should the offence have been committed 

in the territories of a foreign power beyond the houndaritls 
or the British cantonment, and, cOllsequently, the limits of 
your command-the court-martial would have 110 jurisdic_ 
tion, (pruoner the rnbject ofa foreign lIateJ-the proceed
ings of the nath-e Gent court-martial not confirmed." (Ln. 
J. A. G. No. 130, ISJh June, and No. 240, 30th Sept_ 1833.) 

NEWSPAPER-I . The case of Colonel Val'll Ke,medy, • 
publishing a letter in the Englislmtan regarding his removal 
from office. (J. A. G. Bombay army,) H. E. the Com
mander-in-chief in India, in conclusion, obsen"es-" On a 
consideration of the whole published letter, he offers his 
advice to the army not to follow the examples which Col. 
V. K. has thought proper thus to lay before them: but rather 
to profit by them, as aWording instances of conduct which 
IIhould be carefully sbunned by all those wbo desire to 
prosper in their profession!' 

2. "The Commander-in-chief canDot conclude, without 
expressing his decided opinion, thnt this sort of uparJe 
publication, \vhich is calculated (and probably intended) to 
derogate from the character of a stlpedor officer of the army, 
and in which the Colonel imputes 'extreme injustice' to 
some person or persons, is not calculated to do good, or to 
lead to just conclusions; and, therefore, is little becoming 
any officer, but more especially one of high rank in the army, 
whose experience should hu\'e taught him better." 

3. "H. E . will not fail to make known to the Hon'ble 
Court of Directors, through the Supreme Govemment, his 
view of such proceedings; and how much he deprecates 
publications which are calculated more to excite dissn
tisfaction in the army than to do any public sen'icc!' 
(G. 0, C. C. in I . 13th Ocl. 1836.) 

o. 
OATHS' when to kUI the Bible-1. On the trial of Pa. . 

trick Connolly, H. MIs 13th Light Infantry. The Adjutant 
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of the Regt., 85 prosecutor, objected that the members 
should kiss the Bible after the words, "you ghal! well 
and truly try and determine, &c. so help you God," th:lt he 
had nlways sern it done , twice in R . M.'8 service. The 
J. A. said that the Bible was kissed ouly once, and after the 
word!! "80 help me God," The J. A . reading the previoul 
words tc you shall ,,,eU, &c. 80 help YOrt God," to the mem~ 
bers. The court decided in favor of the J. A. {G. O. C. C. 
211t (K. T. 18th) June, 1836). TyUer, p. 230, says, "The 
"'ords of the charge given by the J. A. are 'you shall well, 
&c. 80 llclp you God! The words of the oath are ' 1 do 
swear, &c. so help me God.' " 

2. Omitti!d to be recorded. Where it had been omitted 
to record that the J. A. and interpreter had been swom
the J. A. G. wrote to 8ay-" If an omission, to record, with 
the SAnction and in the presence of the president, the facts. 
If the oaths were omitted to notify the same." (Lr. 
J. A. G., No. 330, 9th Aug. 1834.) 

OUJRCTIOXS by priloner, %c.-Shonld always he recorded. 
If in offensive language such parts should be expunged. 

OFFIOER, Character 0/ a deceased officer vindicated
1. The Duke of Wellington, in a letter to the Seey. of Govt. 
Bombay, 9th Nov. 1803, thus wrote regarding a deceased 
officer who had been in charge of the commissariat-H U n
fortunately for the service, the gentleman against whom 
these accusations have been made was killed at the battle of 
A"ye, othenvise I should not now be obliged to write his 
defence. This officer was notoriously the most humane and 
gentle towards the natives of any I have yet seen in this 
army j indeed, this virtue was carried to an excess in his 
character, that might almost be termed a fault." 

2 . "As the officer is killed, his character cannot be 
entirely cleared from the stigma recorded respecting it, on 
the authority of the lowest and "Hest men ill society. Bllt 
] can safely say, that as far as ] can answer for another man, 
these depositions do not contain one word of the truth; 
elCcepting tbat the deponents deserted from tbe 9Cl'vice." 
(Dupe/che., by Gurwood, vQl. i. p. 495.) 
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P. 
PARDON, revoied-l . nThe court, in setting asi,le the 

first charge, have entertained the erroneous opinion, that a. 
pardon once granted cannot be revoked, in which Major 
Genl. Wade cannot agree j as a pardon granted under Il cer
tain supposition at the time, by the grauter, that the persoll 
to whom it is granted is sincere in what he says, and that 
person feels he receives his pardon solely from the supposed 
sincerity of his speech; the pardon becomes \'oid, the mo
ment his insincerity is known." (Trial of Lieut. FI~i1fg, 
22nd Foot, lilt of France, 14th Marcl., 1811.) 

2. Pardo", in felony, not by Commander-in-clnif. In 
the case of Lieut. W. Y . Torckler. late 4th N. 1. tried for 
II havin,g unlawfully, maliciously, and feloniously, fired a. 
loaded pistol. or two loaded pistols, at Lieut. P. G. of 
the same Rcgt., with intent to murder the said Lieut. G," 
'fhe sentence of the court was "to be hanged." Approv
ed, (signed) Dalhousie, Commander·in-chief. RemarJa. 
"Taking into consideration all the circumstances nttending 
the case of this unhappy man, the Commander-in-chief is 
willing to extend to him the powers of mercy which are 
entrusted to him, and in that feeJiug remit, the sentence 
pronounced." (G. O. C. C. 25th March, 1830). On the 
17th Jan. 1831, Lord Dalhousie wrote to the Right Hon'ble 
Sir J . Beckett, Bnrt., J. A. G. as follows: H I remiJIed the 
punishment. It is now understood the pardon of felony, 
although the conviction be before a courl-martial, does not 
exist in the COlllmander-in-chief." In the case of Gunner 
Samuel Frith, cO!l\'icted of mwrder and sentenced to be 
hanged, the Commander-in-chief recorded, "Under the 
suggestion or the G. G. in C. I remit the punishment of 
death awarded and direct, that he be transported beyond 
the seas, as a felon, for the remainder of his life," (G. O. 

C. C. 	24th August, 1837.) 
PUlA OP GUILTY-l. On the trial of Pri\'ate James 

Williams, European ~gt. for de,ertion, the J. A. G. said he 
recommended the prisoner to plead H guilty." "The only 
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grounds for the ad\·jce which ill orten given to a prisoner 
to withdr<lw it rest on the hope that the consequence of an 
ill\'cstigntioll of his conduct might be, the unexpected dis
clOll\lre of ciL'CUnlshmces tending, eit.her to invalidate the 
testillLony :ldduced ill slIpport of the charge, or to extenuate 
the guilt it implies, in the c\'cnt of its being substantiated
lIot in tllif case." Tried at Fort William, 1st April, 1816. 

2. Paper delivered hefore Plea. On the trial of Lieut. 
Col. Dennie, H. M.'s 13th Light Infantry, he gave in i\ paper 
containing seven objections. (G. O. C. C. in /. 28th (K T. 
15th) July, 1836.) And several other cases. 

3. DelfTlion-Plea, ahsence Wit/lout leave. A gunner 
tried in Fort William, Tnomas Fitl. Simmons, 6th May, 
1819, and other cases. 

4 . ]lnEStDENT DYI~G-proceedi"gs not signed. The 
Duke of Wellington writes to the J. A. G. 4th Nov. 1812, 
that the l< Proceedings had been closed. and after the 
sentence ha.d bet:n agreed to, alld copied fair, but had not 
been signed by the president (Major Gent I.e Marchant) 
when he was killed-I desired Lieut. Col. Dalbiac. the next 
senior officer, to sign in presence of the court; owing to the 
situation of the army, the court could not then be conveni
ently assembled; and Lieut. Col. D. being sick, 1 have now 
ordered that the proceedings might bc signed by Major 
Gordon the next ill seniodty to Lieut. Col. D., and request
ing J. A. G. to take the pleasure of H. R. 11. P. n.." (De
spatelles, by Gurwood, \'01. ix. p. 530.) The Articles of W Ilr 
should make it H competellt to the president or senior officer 
present, to sign, &c." to provide for the case. 

PRlso:.J£ Rs-Under sentence of imprisonment march with 
their regiment; and undergo the remainder of it on arril'ing 
at the next, or new, St..1.tiOIl, &c. The time on the march 
being counted as part of the sentence. (G. O. C. C. 7th 
(K. T. 2nd), and 14th Nov. 1835.) 

PnOCE&DINO& Delackmerlt. court-martial on Tf'arrcnt 
officers- I. {tThe proceedings of detachment-courts-mar
tial, held on Warraut officers, are to be forwarded by the 
General officer under whose authority they may Iln~'e been 
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held, through the Adjt. Gent's department, to be reported 
to H . E. the Commander-in-chief, in conformity to article 
xi\'. of section 14 of the Articlelj 0" War for the Hon'ble 
Company's army!' 

2. "The Adjt. Genl. of the army having received the 
commands of H. E. the Commander-in-chief, will return 
the proceedings, together with such observatiolls as may 
hll\'c been made, to the General officer under whose orders 
the court had been held, for the purpose of the sentence 
being promulgated." 

3. "That officer will subsequently cause the proceedings 
to be returned to the Adjt. Genl. of the army, with a view 
to their being placed in deposit in his office." (G. O. C. C. 
16th Aug. 1837.) 

PROSECUTOR-The circular J . A. G. No. 178, 15th June, 
1832, directs "the J . .d. to submit the expediency,generaiJ!I, 
of the Commanding officer of the prisoners Regt. (where 
the crime is of a general nature) being the prosecutor. On 
the trial of Gunner D. CoUins, 1st Co., 3rd Bn. arti llery, it is 
recorded-Col. F., Commanding 3rd BIl. artillery, depute. 
Lieut. H. A., acting Adjt . of the Bn., to act as prosecutor; 
and he is present in court for that purpose." (G. O. C. C. 
6Jh Oct. 183&.) There have been several similar cases, but 
there is no order to depute. 

2. Cotmnander-in-chief, cu. H . E. Lieut. GenJ. Sir J. 
Keane, K. C. B., and G. C. H. Commander-in-chief of the 
Bombay anny, was prosecutor on the trial of Bt. Major Jebb, 
40th Foot. The proceedings were confirmed by the Right 
Hon'ble Lord 'W. C. Bentinck, Commallder·ill·cbi~f in. 
India. (G. O. C. C. in 1. K. T. 19th March, 1835.) 

3. Prosecutor sick. On the trial of tbe late Lieut. Col. 
HUllter, the prosecutor (p. 414 Defence) was sick and absent; 
but the court proceeded without him. (G. O. C. C. 25th 
Oct. 1834.) And several other cases. 

4. Priloner obJect, to pro.eculor being in court. On t~e 
trial of Bt. Capt. Kyan, 2nd Cavy., he objectt'd to. IllS 
Commanding officer remaining in court, during the examma
tion of witnesses~ver-ruled. (G. O. C. C. 28th Dec. 1816.) 

y 
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5. ..A.djl. Gm/. 0/ (J divitiora. On the trial of the Conl
manding officer of --- L. D. the Adjt. Genl. of the 2nd 
division, was appointed prosecutor, by order of the Duke of 
Wellington. (Despatcllcs, by Gurwood. vol. ix. p. 613.) 

PROSECUTION-I. Sick wilne" absent. On the trial of 
Lieut. Col. Hunter, it is recorded (p. 298), "Prosecution 
closed except the evidence of Lieut. B., 71st N . 1. sick. 
Difence begins, and (p. 400) Lieut. B. afterward:; examined. 
(6. O. C. C. 25th 000. 1834.) 

2. Cloud-P.rosecutor's addrell. On the trial of Capt. 
Blake, 4ith N. 1. after the prosecution was closed (p.370) 
the prosecutor made (p. 37 1) a short address. (G. O. C. C. 
1st Dec. J832.) 

Q. 
QUE8TIONS-]. The questioIls to each witness (whether 

by prosecutor, prisoner, or court) are, usually, numbered 
1, 2,3, &c. ; the same course for the defence. If the trial is 
a short one, it is not usual, nor necessary to do so. In 
committees before the Houses of Parliament, the questions 
are numbered from 1 to -- and that is not a fresh number
ing for each witness. 

2. MUll anawer, though liable to Civil action. The House 
of Lords on the trial of Lord Melville, called upon the 
judges for their opinion. Four were of opinion, that a witness 
was not compellable to answer any question, the answer to 
which might subject him to a civil action.: the other judgel 
together with the Lord Chancellor and Lord Eldon, were of 
the contrary opinion. (6 vol. ParI. Deb. pp. 234, 245) Phil
lipps on Evid. "01. I . p. 264, note.) See, H Private Conver
sation," Indez. 

3. De bene e88e. Such qucstions must be with the 
cORlent of both parties. They are put to witnesses at a 
distance; or, who are about to leave the station, &c. (Cir. 
No. 2485, J . A. G. 2'2nd Nov. 1830, by order ofCovt.) 

4. To lay ground for putti"!!. Where the prisoncr, in 
cross-examination put this question-U Did Mr. O'D
then inform you what provocation he bad given to Mr. W., 
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and if so, what was
• 

it he stated~"
'"

(p IS) J " B! h'
• .<1:. core t IS 

question ~e put, ~leut. 0'0., should be asked if he did gi..e 
m~y such tnfOr~atlo~, to th.e witness. Qn." Did you iuform 
LLeut. S. tltat mght_ r' Trull of Lieut. Whitaker' 16th F 00.t 

(GOCC. • . . 11th (K. T. 7th) July, 1830.) 

R. 
Rg·EXAlIINATlo:-.--On the trial of Private Wm. Manning. 

16th Lancers, Meerut, 8th Feb. 1830 (never published) . the 
J. A . insisted on his right to re·examine upon new m~tter 
elicited by a question put by the court. 

lbM-I UION of ,enttnce-In the ease of Gunner Samuel 
Frith, 1st Troop, ht Brigade H. A. tried for murder it is 
recorded in G. O. "Under the suggestion of the Right 
U on'ble the Go\'. Gen!. in council, I remit the punishment 
of death awarded against Gunner S. F., and direct, that he be 
transported beyond the seas, as a felon) for the remainder 
of his life," (concurred in by the Gov. Geu!. of India in 
council.) G. O. C. C. 24th Aug. l83i. 

REVISION a8 to recommtndalicm-On the trial of Lieut. 
__ of - Dragoons, the Duke of Wellington, wrote to the 
president of the Gent. court· martial (15th Sept. 1810), 
" It is always my wish to attend to the recommendation of !l 
Gen!. court·martial, but I am desirous that the court should 
re-consider their recommendation. It appears founded solely 
on the length of his confinement, which, I must observe, has 
been in arrest at large. This length of confinement has 
been owing in a great measure, to Lieut. -- himself. &c." 
"The extent of the service on which the army is employed, 
and the difficulty and incom'enience or calling officers froUl 
their duty in one part of the army to attend as witncsse~ 
upon a trial in another, was the cause of cOlltinued delay in 
bringing Lieut. _ to trial: and I would beg the Gcnl. 
court-martial to observe, that if length of confinement ill 
considered and admitted as the ground of recommendation ill 
this instance, it ought ill every one, in which the public 
convenience lllay render the delay of the trial of an officer 
necessary." (Despatches, by Gurwood, vol. vi. p. 419.) 

,2 
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s. 

SAUOOR-H All offences, not military, and not under 

Regn. XX. of 1810, as cognizable by court-martial, COlll 

mitted by native soldiers, retainers, and camp-followerliJ at 
Saugor, are cognizable alone by the civil power established 
within that territory by Regno VI. of 1831." (Lt. J. A. G. 
No. 369, 28th Dee. 1832.) 

SENTENCE-I . A sepoy of the Madrtu arm)', for shooting 
and killing a ba,'ildar in the execution of his duty, was 
st'ntenced to be hanged, and "further after execution, in 
order to mark t he sense which the court entertains of t.he 
atrocity of the prisoner's crime, that his body he 8U8pended 
in an iron cage, on some conspicuolls spot in or near the 
canton ment of Cannanore." Jfalira8, 15th Aug. 1836. Con
firmed by the Commander-in-chief. 

2. Proted agaiJut. On the trial of Lieut. Fast, 59th 
N. I. five members prot~JJ/~d against the rtvis~d sentence. 
The court consisted of sixteen officers. The protest was 
illegal-ali no minute can be recorded unless the majority 
concnr. The sentence was vitiated1 owing to the illegal 
division of the votes. (G. O. C. C. 19th Dec. 1833.) 

3. How remitted. A sentence1 the Duke of Wellington 
obJierved (30th MaY1 1812)1 should not be-" remitted, to 
dcpelldupon their future bchaviour"-irregular-should have 
been either punished or pardoned; pardoned if put on duty 
since their conviction." (Despatches, by Gurwood, ,001. ix. 
p.I93.) 

SERVICE ofCadet-" Mr. (the late Capt.) Smalpage when 
appointed a Cadet of Cavalry, commenced tbe service 
afresh" (formerly in the Infantry). His brevet of Captain 
cancelled. (No. 183 of 182.5, G. O. G. G. in C.17tb J une, 
1825.) 

SToPPAoEsfor Btolen property-" Mr. Advocate General 
Pearson is ofopinion, that the prisoner's paycanuotbestopped 
to compensate the loss (theft); but that the actual property 
identified before the court, should be restored to the owner. 
(Case of a lioldier, or person receiving pay from a public 
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establishment.} Lr. J. A. G. to Adjt. Gent. No. 2354, 15th 
July, 1830. 

By section 110 of the act 9 Geo. iv. c. 74, restitution of 
property is directed, if the owner prosecutes to conviction. 

'1'. 

TRUST, breae!, 0/-The J. A. G. writes to the Commander
in_chief_HI apprehend it is equally unquestionable, that 
a soldier Illaced on the duty of a guard or sentry, and 
betraying his trust is guilty of a military offence; and if a 
militnry offence, it is triable before a military tribunal." 
(L,. 238"2, 30tb July, 1830.) 

u. 
USNATURAL CRUIEs-Cloaed court., The offg. J. A. G. 

to Adjt. Genl. (Lr. No. 142, 30th March, 1835) wrote that, 
(( the president may forbid the attendance of persons unCOIl
nected with the trial j and the sentence need not be published 
in G. 0." The man whose case is referred to was transport
ed for life. 

w. 
WILLS o/.tolditn-Circular, War Office, 13th Dec. 1837, 

G. 86,513, "There being reason to believe that the Wills of 
soldiers dying in hospital afe sometimes obtained ill favor of 
their comrades by undue means, I am directed to request 
that you will give the necessary instructions that, in addition 
to ally other witness, the surgeon, or assistant surgeon shall 
in every instance, when practicable, be present at the e..1(ecu
lion of the Wills of soldiers in hospital, and that he affix a 
declaration to such Wills, stating whether the parties were 
in a fit state of mind at the time to execute the same." 

« I am further instructed to request that whenever a Will 
not containing such a declaration, shall in future be trans
mitted to this office, you will annex thereto an explanation 
of the circumstances, and will withhold all paymentll at the 
Regt. arising thereon, until the decision of the Secretary at 
War be noti6ed/' 
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"The soldiers serving in the Regt. under your command 
muat be apprised of the adoption of these regulations, and 
their substance must be stated in written, or printed notices 
to be stuck up in conspicuous places in the different hospi. 
tals," (Hon'ble P . in C. Fort TYiliiam, 28th May, 1838.) 

WITNES!:I£S-l. PLaced in arrest. On the trial of Capt. 
Clarke 7ith foot by Gent. court-martial at Gla1lgow. A 
witness (a"i,lant 8urgeon) was placed in arrest by the court, 
for trying, by reports, to create aseriotls quarrel between the 
prosecutor and prisoner, and denying them 011 oath . The 
court recording, "'I'he reports, if true, must have been 
learnt in his professional capacity, or in the strictest confi· 
dence, which he was bound by every obligation of honor to 
conccal; has been in the highest dcgree disgraceful and dill· 
honorable to him. The court feels it its imperative duty to 

direct, that he should be placed under arrest, uutil the 
decision of the Gent. Commanding.in·chief shall be made 
known.') (U. S. Journal, No. 87) Feb. 1836, p.270.) 
Where a Gcnl. court--martial conceived that 11.\1 officer 
(wiLne,,; had been guilty of subornation 0/ ptrjury, and 
placed him in clost arrest, it was declared to be improper, 
uuder article xix. section xiv. (Company's Articles of War 
regarding (disorders or Riots.) G. O. C. C. Madras, 27th 

June, 1836.) 
It is sufficient, generally, to report any misconduct, unless 

the arrest be imposed, to prel'ent a breach of the peace, &c. 
2. Witnesses /or de/ence. "011 the trial of Lieut. Col. 

Dennie, H. M.'s 13th Light Infantry, he gnl'e in a paper 
requesting the court to order the attendance of his witue!llies. 
The court (po 34) decided that he should give in a list." 
(G. O. C. C. ill I. 28th (K. T. 15th) July) 1836.) 

3. W'uhing to consult J. A. be/ore afuwering. On Lieut. 
Goad's (1st Cavalry) trial, a witness (Lieut. O'}l.) said he 
was, "afraid of answering this quc~tion, he might implicate 
others, but requests to be allowed to ask the J. A., privately, 
how far, in his opinion it will do so. The prosecutor 
objected-4:ourt, of opinion that ill this particular instunce, 
there is no objection to the witness mentioning privutely, 
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and asking the J. A. whether he can answer this particular 
question without implicating others. The prosecutor pro
tests against this as (without any allusion to the present 
instance) were it to be allowed to become a Precedmt, it 
might be the means of poisoning the source of justice. J. A. 
states that be is not the prosecutor, he knmvs of no objec
tion to hisllearing the circumstances; (it being impossible to 
mnke them public.) Rnd stating whether the question can 
be answered or not without others being implicated." 
(G . O. C. C. 13th June, 1833.) 

I think in such;\ case, the witness might state his doubts to 
the court being cleared for the purpose-I imagine a witness 
might communicate such to a judge; aud if so. of course, to 
a court-martial, whose members nrc judges. 

4. A Brahmin, declines the Ganges water. On the trial 
(p. 31) of Capt. J. D. Carroll, 69th foot, it is recorded. t< A 
Brahmin will not take up the 'Ganges water/ knows 
English sufficiently well to be e:x.amined in it." A' solemn 
declaration' being put in by him, and he declaring that he 
believes in God who made all things j he is examined accord
ingly!' (G. O. C. C. 18th (K. T. 11th) July, ]823.) 

5. ~V'ife 0/ wounded peraon. i. On the trial or Mr. 
Cadet H. Medland, 2nd Bn. 21st N. I . It scandalous and iu
Camous conduct, waylaying and wounding Lieut. Sumbolfe, 
H. M.'s 24th foot;' the J . .tI. . G. said, H understanding that 
some of the members entertain doubts regarding the compe
te'IKY of Mn. Sumboife, I took thc precaution of consult
ing Mr. Strettel1, the Advocate General; and I have his 
authority to declare, that Mrs. S., not being a party to the 
record, or, in other words, the suit having been instituted 
by the King and not by Mr. S. Mrs. S. is a competent 
witness" (worn.) G. O. C. C. 8th Nov. 1813. 

li. On the trial of Capt. Alex. Brown, H. C.'s European 
Regt. the late Major Ferris was the prosecutor, and hili 
wife gave evidence; Capt. B. wished his wife also, to be 
examined, \vhich was refused. (T~e Clergyman the inju~ed 
party, the prosecutor, and the prisoner, were brothers-lIl
I.w.) G. O. C. C. 27th Nov. 1820. 
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lit. Dr. and Mrs. Dodd were travelling together in a 
post-chaise, he could not speak positively to the identity of 
the robber; she cO,uld, was sworn and examined, and the 
robber condemned. (Celebrated triala, vol. iv. 492.) 

6. Declining to alllwer. On a trial where a witness 
declined to answer a question (p. 2(0) the prisoner said, 
"It is by no means my intention to avail myself of au)' 
thing that may be elicited in evidence, to prosecute him 
(the witness) either before a military, or ci"jl court,>7 
(G. O. C. C. 10th Aug. 182'2.) I would as J . ..d., insure any 
witness from trial in consequence of any evidence be might 
give. In the case of Lord Jfdville "a Bill was brought 
into the house of Lords, to indemnify witnesses from cri
minul l)rosecutions and civil process. to which they might 
be exposed by giving evidence." (Phillipps' law of evidence,. 
vol. i. p. 263 noie.) 

7. WilllelS (nat ive) under a/ever. On the trial of Capt.. 
E . C. Browne, 22nd ·N. I. the J. A . said, "The court 
ought to have objected to his evidence, under the supposi
tion, that it was given, during an illness, which prelo'eoted 
his answering with that correctness he would otherwise 
have evinced!' (G. O. C. C.28th Oct. 1818.) 

8. Wilne" pardoned. Pardon produced, and read before 
examined, (Celebrated trials, vol. Y. p. 164.) 

9. Witne', Qut-lawed. Pardon produced and read before • 
examined, (Celebrated trials, vol. Ii. pp. 555, 560, 562.) 

10. "VitnelS" vtJ;a.city. Not to be impeached by the 
production and reading of leiters. (G. O. C. C. 20tb 
Nov. 1834.) 

WOMAN'S PERSON. If there be any object in examining 
a woman's person, it should be done by women duly sworn 
(Celebrated trials, vol. v. 3(4). Irregarding ,eriou, wound,,. 
or course medical men must be examiaed. 



• 


CHAPI'ER III. 

CHARGES, WITNESSES, &c. 

A. 
ABSENCE WITHOUT LEAVE-A. B. No. - of

«lompany - regiment placed in arrest~ or confinement, and 
charged as follows. 

CIIARGE. With having absented himself from his regi
ment, stationed I\t --, without leave, on --, and not re
turning till - day of -- 183- (or not returning till seized 
.t --, or till brought back, a prisoner, by a guard, or es
cort) . The same being in breach of the Articles of War. 
Station -  '(lay  183---. By order of Major General 
C. D. Commanding - division. 

(Signed) E. F. Asst. Adjt. Gent. 
--Division 

2nd Charge. With having lost, sold, or made away ,vith 
the following articles of Regt!. necessarif's, viz. (named). 

\VlTl'I ESSES, The orderly serjeant of the company, to 
prove that he had not If'ave-his absence as charged, and 
return . Examine serjeant of the guard to whom made 
over as prisoner. 1£ he W!\S in hospital, the hospital ser
jeant. 'I'he pay serjeant to prove the deficiency as to R(>gtl. 

necessaries. 
SE:-.TE:-'C£,. Discretionary. See Articles of War, 70, 79 

Imd 81. No corporal punishment ill H. ~f.'s Service fOf 
this crime. Honorllble Company" Articles of 'Yar section vi. 
article vi., .loppage, not exceeding 2-3rds (in H. M!s) of 
his daily pay, and H. C. service section xi. Art. iii. not 
e;l(ceeding half of his weekly pay and allowances. See Native 

Articles of War. 
ARREST brealcing-A. n. (rank) of - Regt., placed in 

arrest, and charged lUI follows. With ha\'ing broken bis 

• 
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arrest on the morning, day, afternoon, or night, of - day of 
--, 183-. (Sec cages, G. O. C. C. 14th July, 1821 ; 5th 
Jll1lC, and 15th Oct. 1 82'~; 20th June,and 8th July. 1826 ; 
29th D ec., 1828; 3 1st Dec" 1820; 27th J ail., 1830; 13th 
Sept., 1831, alld 7th Sept. 1836.) 

1. P rove that he was placed in arrest. 
2. Pro\'e that he broke his arrett. 
Sentence. Under articles 22 ami 37 Articles of W llf , 

H Shall be cashiered!' Honorable Company, service the same. 
(Sect. xi\'. Art. xxv). Native Articles of War the same. 

ARSON-Under Section 11 4 of the Act 9 Geo. 4 c. 74, 
the charge must contain the words. "u'lilawfully IJlId 
malicious'y." 

A. D. No. - of - Co. - regiment, placed in confi nement, 
and charged as follows. 

ellA ROE. Jst. For having, between the hours of 7 and 9 
o'clock Qil the night of-- I83-. unlawfully. and malicious
ly ~et fire to, and burnt (or part of) the thatched ehupper of:l 
shop, the property of --, situate in the -- Bazar, in the 
cantonment of -- : OR-" unlawfully llnd maliciously" set 
fire to aud burnt one of the (or part of the) troop stables of 
the - Rcgt., with intent to destroy thf' said stable, tlie pro
pertyof the Honorable Company. (See also, G. O. C. C. 
8th Oct. 1827 ; 27th May, 18:l8; 15th Oct. 1829; 27th 
June, 1833; ami 18th (K. '1'. 12th) June, 1835, for CaleB. ) 

J1Titne88et. 1. (One mar pro\'e lhe fact) prove the pro
perty to hll\'C been burnt by the prisoner. (G. O. C. C. J5th 
Oct. 18"29, "by applying sollle combustible materials, &c!') 
1t is not necessary to charge by what means burnt, but 
pro\'e how the act was committed. 

2. Prove the stable, &c. to be the property of Govt. 
Sentence. If found guilty (felony) "shall suffer death as 

a fclou" (section 11 4 of the nct) : under sectioll s 27 and 
29 of the ilct lIlay t ransport for life, or term of years. If a 
nalive !!oldier, &c., imprisonment, with hard labor on the 
roads. (&e c:lse G . O. C. C. I&th Oct. 18"29.) 

Attempt to commit, a misdemeanor, nud punishable by 
imprisonment. Consult Regulatiolls of Government for the 
N alive troop;.. 
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ASSAutTS-with intent to commit robbery, and de
mands accompanied with means or force. See Section 80, 
9 Geo. 4 c. 74. Attempts to commit a felony, are misde
meanors, punished by imprisonment. 

B. 

BLANK RETURNS ligning-{See G. O. C. C. 28th 
(K . T . 15th) July, 1836.) 

BORROWING MONEY.-(See G. O. C. C. 6th NO\,. 
)8'22; (duooediexce of O. o. c. C. 2ht Dec. 1820;) 29th 
Dec. 18'23; 6th Sept. (K. 'I'. 19th Aug.) 18'26; 11th July. 
8th Sept. and 31st Dec. 1834; 14th March 1835, and 30tll 
Aug. 1836.) 

CnA ROE. 1st. "With ullofficer-like conduct I\lId dis
obedience of repeated orders issued to the army, in the 
following instances; viz." 

181 Imtance. U In having, during the period from the 
month of--to the month of-- 183-, at--and --, 
borrowed from --, pay havildar, - Co. - Regt., or ob
tained from other persons, through the medium of the snid 
havildar, various SUIllS of muney fur his, Capt. --'s privatI! 
expenses, amounting to Company's rnpees -- (in toriting 
ami injigures), of whieh sum Company'.. rupees - are still 
due by Capt. --." 

2nd flUtance. " In permitting the said htwildar to pay 
interest upon se"eral of the Bums so bOl'rowed, thereby lay
ing himself under further pecuniary obligations to the said 
havildar.J) 

2nd CUARGE. "\Vith highly improper and unofficer-like 
conduct, in having quitted India, on furlough to Europe: on 
the _ day of-- 183-,without previously settling his debts 
to the said ha\'i1dar, and le:wing him rellponsible for the 
Imms borr.olVed from other persons On Capt. --'s account, 
as I>tated in the 1st Charge!' (Finding-acqnitted, of 1st 
count, 1st charge H 3S the money, though borrolVed thro~gh 
the medium of the havildar, left him in no way responSible 
for the payment of it, aud consequently was not in diljlo~c
dience of G. O. on the subject." Acquitted of the relllllUl

z 2 
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ing count, and charge. Confirmed, G. O. C. C. 14th March, 
1835.) 

Witnelle8. 1. To prove the different sums of money 
were borrowed for -- and from whom, (receip t" l!c.) 
2. That they were borrowed for private expenses. 3. That 
interest was paid for such sums. 4. That such borrowing 
is in disobedience of G. 0., which produc~. 

Sentence. Discretionary, undcr article 70, Articles of War. 
H. Co's, section xh·. Art. ,·jii., Sect. xxi. Art. ii. If charged 
and proved to be" Scandalous, infamous conduct, &c." See 
article 31, and HonorahleCompany'8, sections xiv. xxvi. See 
Native Artides of War. 

BRIBES-to obtaia promotion-G. O. C. C. 7th June, 
1821. To obtain leave of abscnce-G. O. 26th April, and 
14th Oct. 18'24. From pri8011.erl under his charge-G. O. 
15th July, 1824. 

BURGLARY (forcWly breaki71fJ into premiael).-G. O. 
C. C. 15th Jan. and 24th July, 18'26. Breaking into a 
Canteen-G. O. 5th June, 1833. Into 'hops-G. O. 26th 
Oct. 1833, and 3rd June, 1834. Into Pod-office, and break
ing open trealure chest-G. O. 26th Jail. 1835. Into a 
hOUle, and stealing money-G. O. 23rd July, 1836. See 
sectiolls 84, 85, 86 and 87, of 9 Geo. iv. c. 74, and Regns. of 
Govt. for Natives. 

CUAUOE. rrFor having, at Cawllpoor, about 10 o'clock 
on the night of tbe 17th May 1836,fefo7iioully and burgfari
owly broken, and entered the dwelling house of William 
~foore, and stolen therein Company's rupees one hundred 
and ninety-nine, (Co!s Rs. 199), the property of the said 
William Moore." tG. O. C. C. 23rd July, 1836.) 

The Act makes the crime capital if any property to any 
amount bl:! stolen, anyone therein being put in fear ; or) if 
the l)roperty stolen amount to 50 iliccll. rupees. 

Witnesses. 1. '1'0 pl"Ove the breaking into. 2. The 
breaking into may be constructive, all entl'auce being gained 
by fraud, or stratagem, or threats with a felonious desigu 
(Starlie, vol. ii. p. 321). So an entrance being gained even 
during tbe day tilM, the subsequent breaking out duriug the 
nigllt, (or while there iii no day·ligbt sufficiellt to discern 
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the face of man: the light of the moon is immaterial) is 
a burglarious entry." Starlcie, vol. ii. p. 319. 

3. Prove the house to be the dwelling of the persoll 
whose property is robbed. 4. Prove the amount of pro
perty and value as charged. If the property be charged to 
he of the value of 50 Sicca rupees, or thereabouts, though 
of greater value. proof to such amount makes the crime 
capital. But if of less value than 50 Rs. be proved, it is Ilot 

capit."l, unless some olle be put in fear . 
S£:STENCE. Death if capital; if not deserving of death, 

may, under sections 27 and 29, be tratlEported for life or 
term of years; or, under section 87. transportation for life 
or term of years, or imprisonment for any term lIot ex
ceeding 4 years. 

2nd Count. If it be not. n dwelling-house; but a building 
within the curtilage of a dwelling-house, and occupied 
therewith, stealing therefrom to any value, or for breaking 
into a dwelling-house containing a separate court (sec
tion 8il, and stealing to the value of 50 Rs., may be charged. 

c. 
CHALLENGE to jigJd a duel. 
CIlARGE (case 1). Capt. C-, charged with unofficer

like conduct, in the following in stances; l'iz. 
lst. U In hal' ing at _, addressed an intemperate and 

offensive note, dated -, in r('ply to a note from Capt. 
T--, of - Regt. " 

2nd. <t In having not officially replied to a public letter 
addressed by Capt. T. to him, the said Capt. C., dated-, 
requesting information on a point of an officialllat\l~, but 
persisting in treating as a private quarrel between ~tlnself 
and the said Capt. T., what Capt. T. had informed hun, hc. 
Capt. '1'., had made a matter o£public discussion. and would 
consider in no other light." 

3rd. "In having, on the 23rd April, 1833, sent a chal
lenge to Capt. T. to fight a duel." (Acquitted, O. O. C. C. 

1st Oct. 1833.) 
, 
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PROOF. Letter from Capt. C. to the D . A. G. contained 
these words-u the taunting, bitter and insulting letler of 
Capt. T - -, led me naturally to conclude, that his object 
was pel'sonal hostility, and with this idea IItrongly impt'cssed 
on my mind, 1 demanded from Capt. T. that totufaction, 
which I,is irritating language had goaded me to expect." 
H Here," as observed by the J. A. G. in his remarks, ~'is a 
clear admulion of the challenge!' 

ClUt 2. (G. O. C. C. 11th Dec. 1821.) "CUARCE. 

Lieut. A. O. of the 1st Br. 26th n egt. N. 1., ordered ill to 
arrest by II . E. the most Noble the Commander- in·chief, 
(or hn\'lng at Delhi, on the 13th or 14th September last, 
sellt 1\ written challenge to fight;\ duel to Capt. P. P . M. 
of the sallle corps." 

PROD)? Where a wrillelt challenge is sent to the officer 
challcnged, or delil'ered by the second, the proof is easy. 
] 11 case No.1, the challenge does not appear to have been 
exprcssed ill direct terms 10 Capt. T-- . lr the second of 
the challenger delivers a terbal message, 01" challenge to 
the second or frielld of the person challenged, thc proof 
mnst. be the evidence of the persoll to whom delivered, for 
t/lird perSOIlS are never present. 

SENTENCE. Article 60th, Articles of "Var, renders the 
pCl'son giving, sending, COllVCyillg, or promoting a challenge 
to fight a duel; upbraiding for refusing a challenge, &c. 
ct liable" (under article 69) to be cashiered. III H. C.'s 
army, section vii. Arts. ii. iii . alH! v. the penalty is "of being 
Ca8liiered." See Native Articles of 'Var. 

CHAUACTER-Case 1. "Conduct unbecoming an 
officer and a gentleman, in hlwing, 011 various occasions, but 
more particularly on the morniug of--, falsely and mali
ciously fabricated and ut.tered infamous failiehoods against 
the chllracter of the - Regt., to which he belongs." (G. O. 
C, C. 18th Feb. IM26.) 

Case 2. J. Conduct disgraceful and unbecoming the 
character of an officer and a gentleman in the following 
instances. 

bt. "In having maliciously Aspersed my character on or 
about--, and durwg my abllcnce from the Regt., by 
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falsely asserting that I had submitted to an insult from 
-, and that he, Lieut. H. . could or 'vould prove it." 

2nd. H In having, on or about --, declared to __, 
that he, the said Lieut. H., had been induced to decline 
gh·ing me the satisfaction require<\ by me for the IIhove 
mentioned aspersion, in cOllsequence of my character and 
conduct having rendered me unworthy such satis.raction 
from him; notwithstanding he, Lieut. i1., hud in writing, 
under date --, acknowledged himltclf to be satisfied with 
Lieut. C.'s declaration, that the report of my having sub
mitted to an insult from him, was R gross fal sehood and 
calumnious aspersion; 8l1ch declaration bv the said Lieut. 
H. to-- being a mean and disgraceful' subterfuge, and 
pretext for hadllg avoided that Hue of conduct towards me, 
which he hMl before accused me of deviating from towards. 
Lieut. C., for an alleged ill!llllt to me, and for which he had 
threatened to bring Ul,e publicly forward." (G. O. C. C. 
13th (K. T. 6th) March, 1826). Su G. O. C. C. 25th No,'. 
1826.; 17th and 26th June, 1835. 

CHEAT (Ca8e 1.) For agreeing to sell a chest to GunCf 

ner Charles Cope, of the lst company, lst Bu., artillery, for 
eight (8) rupees; and after having received payment, dispos
ing of the lIame chest to Dombadier P. Myers, 6th Co. 2nd 
Bn., artillery; at the same time retaining the money of the 
said GUllner Charles COpC.'1 (Appeal) G. O. C. C. 7th Oct. 
18"20. 

(Case 2.) H For having cheated Bombadier Flood of one 
hundred and eighty rupees, (Rs. 180) by endorsing to him 
a bill of exchange~ kl,.wing that al)other bill of the same 
set had Rl rcady been paid by Mr. J ones, merchant at 
Cawnpore." (G. O. C. C.2Oth Feb. 1836.) 

(Ca8e 3.) Attempt to cheat. f< CHARGE. Private Charlcs 
Lawlor1 H. M.'s 11th L. D. &c. 

hI. H 'I'hat he, the said Prinl.te C. L ., did, on or 
about the 12th day of April, 1835, fraudulently (forge), 
make, or write, or cause to be (forged) made, or written, 1\ 

note, letter, or writing purporting to be a note or letter from 
Major K. of _ Regt" to the address of - of --, .and 
requesting from that person, as a loan, the sum of eIght 

http:Prinl.te
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hundred (BOO) rllpees, or less; the same being done with the 
intent to defraud the said ---." 

2nd. t< That he, the said Private C. L., did, on or about 
the 13th dRY of April, 1835, rmudulently utter and publish 
the above named note, or letter, purporting to be, &c., by 
sending, or causing the SilOlC to be taken to the said --, 
with intent, &c. &c., he, Private C. L., knowing the note, or 
writing, to (have been forged) U be written by him$e/f, and 
flot by Major K /' (The words in bracket. should ha\'c been 
omitted, and those in italic. inserted at the conclu!lion.) 
"The prisoner's offence (as remarkt!d in the G. 0 .) is not 
forgery, nor 1\ cheat, but only an attempt to clieat." 
(G. O. C. C. 23rd ( K. T. 15th) June, 1835.) 

CHILD ,elling-Case l ._u Having at --on - day of 
- , unl;uvful1y and without the consent of its mother. the 
complainant, a native woman, named Soorjee, sold or dis
posed of a female child (named Soobehgea), under the age 
of fifteen years, to a prostitute named Jowahir, residing in 
the bazar of the above place, for the Sum of twenty·five 
rupees, ( Rs. 25) or thereabouts, for the purpose of render
ing the said child a prostitute, or for some other unlawful 
purpose." (Ste the R egnl. of Govt.) G. O. C. C.2Oth 
April, 1827.) 

( Ca,e 2.) "With having, Oil, or about- day of--, 
stolen, or aided and abetted in the stealing of Futtoo, a 
native female child, aged about four (4) years, the daughter 
of Beemah Kissan, of the village of Peeplt'a, llear the can· 
tonment of Ne(>lIluch; and with hilVing subsequently sold 
the said child for one hundred and two rupees (Rs. 1(2) to 
K yratulI, a native woman, residing ill the said cantonment." 
(G . O. C. C. 3rd Jan. Ht29.) See G. O. C. C. 8th Sept. 
1834, a Native woman tried for stealing-and R UlRIl for 
aiding and abetting and selling, t\ female child nine years 
old . 

And G . O. C. C. 7th Oct. 1833, importing female 
children from the Sikh country for sale as .LaveI, and 
G. O. C. C. 2nd March, 1835, to make pro.titutel. (See 
section 69 -- of 9 Oeo. 4 c. 74, regarding European 
offenders.) 
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COlN COUNTERFEITING-Section 73 of 9 Geo. 4 

t. 74: (and alter, tender in paynlent, sell, &c. ·section 74 .) 
Farrier D. Foley, 1st troop, Jst. Brigade, H. A. &c. 
CUARGI':S . lst. U ·With having, at-- some time between 

the lilt da.y of June ana 1st day of October, 1830, fnlsely 
and felolllously made, and counterfeited, thirty pieces of 
false, feigned, and counterfeit mOlley and coin, ill the like
ness of the good and lawful sih'er coin, called rupees, 
usually current, and received ali money in payment, ill the 
British territories, in the East Indies, under the Govt. of thQ 
E. I. Company!' 

2nd. "With having, at --, on the evenillO" of _.- , 
fal~cly, and deceitfully uttered, teudered, and paid to staff 
Serj . --, of the same troop, one piece of false and 
counterfeited coin, in the likelH'ss, &c.; he, the said Foler, 
Imowing the same to be false and coullterfeit." (0. O. C. C. 
13th Jan. 1831.) 

Proof. 1. "The fact tlmt the money is the kiug's 
(or H. E. I. Company's) moncy. and current within the 
country, is one of general notoriety, ami may be found in 
evidence of common ullage. " ' here, however, a new species 
of coin h;u; lately been i~sued with It new impresBioll, which 
is not famil iar to the people, it may be desirable to give 
more precise evidence of the fact!' 

Cf Vlhether Lnere has been a counterfeiting of real coin iii 
for the consideration of the jury; in law there should be 
such a resemblance as may in the ordinary course of circula
tion impose upon the people. It is ulluecessary that there 
should be any impression upon the counterfeit COill, if there 
be evidence to the jury t1mt the counterfeit is of the Uken.ellll 
and similitude of the lawful currcnt coiu" (for the impression 
0/ the real coi" wears oul in time). "It llIust appear, 
however, that the coin was perfected sulliciently for circula
tion; ami therefore, where l~ stamp had bcen imprcl$ed upon 
an irregular piece of Uletal not rounded aud in an Ullft
nulled and incomplete state for currency, it was held that 
the offence had I]ot been consummated!' (Starkie, vol. 

li. p. 376.) 

:2 A 




17B Charge,. 

2. CuUing opm the counterfeit coin will detect the (act 
of ita not being the real coin. 'l'hel1 the counter/eil aud 
the real coin can be compared. 

3 . The priaoner being tllecou'lilerjeiter. 'qt is rnr{'iy the 
case that the counterfeiting CUll be proved directly, by 
positive evidence; it is usually made out by circumstantial 
evidence, stich as finding the necessary coining touls ill the 
Ddt!, house, together with some l)ieces of the coun
terfeit money in a finished,' some in an unfinished state; 
or such other circumstances us may fairly warrant the jury
in preguming that the Deft. either counterfeited, or caused 
to be counterfeited, or wag prt'sent lIiding and assillting in 
counterfeiting, the coin in question. Or if several conspire 
to counterfeit the king's coiu, and one of them actually do 
so in pursuance or the conspirac)" it is treason in nil, and 
they may be indicted for counterfeiting the king's coin 
generally (I Hale 214). Archbald, p. 276. The utiering 
is proved by the persons to whom the coin has been given. 

SV.STI':l"C& under section i3 of tht: act -- transporta
tion for life, or term of years. See section 74-uttering, 
imprisonment for six months. 

CO),1MISSAIUAT-Fraudulent accounts, extortion, &c. 
G. O. C. C. 18th D ec. 1832. Embezzling rUlD, &c. 
G. O. C. C. 5th July, 1833. 

COMPLA1NT8-1. Against the quarter-master or a 
Regt. (G. O. C. C. 8th April, (K. 1'. 31st MlI.rch,) 1835.) 

2. Instigating and advising troops to make to a COlD
manding officer. (G. O. C. C. 21st. Dec. 1836.) 

CONSPIRACY-to ruin the character of another Natire 
officer. (G. O. C. C. 2'2nd July, lM:l"2.) 

2. By sepoys to petition against their commanding 
officer. (G. O. C. C. 21st Oct. 11::129.) 

3. Accusing a Native officer or having cOlllmitted murder. 
(G. O. C. C. 2:>th Sept. l Ha2.) 

CONTE)'H)'TS (of court)-1. nerore a Regtl. court
martial, of a mutinOIiS tendency. (G. O. C. C. 5th Oct. 
1824.) 

2. Before a Genl. court-martial. (G. O. C. C. 7lh Oct.. 
1825.) 
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3. Before a court of inquiry. (G. O. C. C. 5th Dec. 
1828.) 

4. And striking a sentry in open court. (G. O. C. C. 
2'2ud (K. T. 20th) May, 1837.} 

COURT OF INQUIRY-I. Falsehood and false accu
sations before. (G. O. C. C. 24th Jan. 18'29; 28th May, 
1830 ; 23rd Aug. 1832.) 

2. Drunk uefore. (G. O. C. C. 25th March, 1831.) 
COW-Slaughtered by Moosulmans. (G. O. C. C. 7th 

Dec. 	18'20.) 
CRUELTY TO NAT1VES-(G. O. C. C. 28th Dec 

1816; 9th June, 1821; G. O. O. G. in C. 21st JUlie, 
1833.) 

CUTTING off a portion of a Native woman'a tongue. 
(G. O. C. C. 29th JUII!:!, 1837.) 

D. 
DESERTION-Charge. l. "With hal'ing deserted from 

his regiment, stationed at - on or about the - day of 
-- 183-, and not returning uutil brought back a prisoner, 
by all escort or guard (seized at - - "illage, or where he 
gave himself up)." 

2. With having, at or about the time of his desertion, 
made away with, lost or sold the following articles of Regtl. 
necessaries (or of clothing, appointmen.ts, &c. ,pecifying 
them). 

WITNESSES same as in" Ab,ence wit/lout leave," to which 
refer. 

SENTENCE. Clauses M. A. 11 and 45, articles 7, 38, 
84. Honorable Company M. A. sections 7, 10, 11, and 
section vi. of the Articles of War. And native Articles of 
War. See Imprisonment and hard lahor on the road$. 
(G. O. C. C. 2'2nd and 26th Jan. 1838.) 

DISABLING HIMSELF-CIIARGE. uFor having, at 
Muttra, 011 the 23rd Sept. 1836, wilfully disabled himself for 
further service, by firiug a pistol ball through his left baud." 
(G. O. C. C. 5th Jall. 1837.) See G. O. C. C. 12th July, 

2",2 
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1827 ; 17th July, 1829 ; 29th Oct. 1830; 5th June, lEtn, 
and 4th July, 1833. 

Witntl8tl. Medical c\·itIcnce is of consequence ill such 
cases. 

S~!I."rKNcE. See articles 40 and soor the Articles of War. 
ImprisQnment the usual punishment. From 3 to 12 months' 
solitary imprisonment h,we been iuvarded (but see restriction 
as to solitory impri:;omnent, under Chapter 4th). Article 40 
directs their being "employed on such duties 011 military 
works as may be directed" but not by the court's sentence. 

Honorable Company's, section xxi. Art. ii. 
DISGRACEFUL CONDUCT. 
I. Embezzling; or fraudulently misapplying public mo

ney. 
CHARm:. With disgraceful conduct, in having at -- 

between the - day of--- and the -, embez:r.led, or frau
dulently misapplied the sum of (the am~nt f1l wril

inU and jiut1res), being public money entrusted to Ilim by 
_ 	 (or belonging to the mCSlI, &c.) 

' VIT:,<K8S.I!.8 . 'fo pro\'c the embc)'.:zleihent, &c. by docu
ments and that the money, &c . was public. 

SIt:s'rr.:scg. Clauses 7 and!) of Mutiny Act and articles 18, 
72 and Ti, Articles of War. Honorable Compally'l, Sect. 42 
M. A. and Sect. xi. of ArticlCll of War. See natit:e Articles 
of War. 

2. Fal,e or Jraudultmt GCCOUlIJ, or relur1l.1. 

CIIARGK. "With dugraceful conduct, in having on or 
about the - day of ---, at --, ill his capacity of 
(Ser-jl. il1ajar, Qr. Master Scr-jt., pay Scrjl., Serjt, or 
Corporal ill the case may bc) produced to the pay-master, 
Adjt., (or oilier officcr) cert.<lin false or fraudulellt accounts 
or nlturllS, as follows!' (Hcre ,pecify what account" aT 
returllJl.) 

Wl'rX£8SEs and documentJl to pro\'e the accounts or re
tum8 to be false or fraudulent. 

SENT£:'<CE. Clauses i lind 9 of i\1. A. I\lId articles 42 and 
7i of the Articles of War. In the HonQrable Compa7i!/. 
Army not. provided for-see section xxi. Art. ii. of the Arti
clell of War. 
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3. HOlpila/-abtenJill[J /ro'lll without leave or violating 
the rulea of. 

CIU,RO ... ,r With dug:raceful conduct. in having 011 or abont 
the - day of -- absented himself. without leave. frOl~l (the 
regimental or) the hospit.'l.l at --- whilst under medicul 
treatment; or having refused to take medicine prescribed for 
11im by the medical officer, &c.• or other gross ,'iolation of 
the rules of the hospital, (U8 the cale may he;) thereby 
wilfully producing, or aggravating. disease .. or infirmity; or 
wilfully delaying his cure!' 

WIT!'.'£S8£S. l. 1'0 prove hifi! being a patien\ in hospital. 
2, Ab!lence without leave (or refusing to take the medicine 
ordered; or violation of the rule~, &c.) 3. The medical offi
cer as to producing. or aggnlVating, diseasc-or retnrdmeut 
of his feCO\'cry by refusing to take medicine, &c.- the IW$pi
fal cue boole .is evidence as to date of admission into hospi
tal and the nature of the di~ease, (though not as to its then 
slate.) 

S..ZiT): NCE. 7 and 9 clauses of i\1 . A. and articles 39, 41, 
i2 and 77 of the Articles of War. In HOllarable Company', 
Army, section xxi. Art. ii, 

4. Maiming or mutilating. CllAUOE. "With disgraceful 
conduct, in having at ---, on or about the- dayof--, 
designedly maimed or mutilated himself, by dischargiug a 

londed mnsket through hi,. wrist, (or inflicting a wound with 
a bayonet, ~c.) with the view of rendering himself unlit for 
H. M.'iI (or Honorable Ctmlpany'.) sen'ice," 

VlITl' KSSES. 1. Pro\'c the fact. 2. As to the deliglledlv 
committing the act; it frequently happens that the soldier 
has declared he would" soldier no longer. &el' but, the act 
itself, if not done br accident, is sufficient; the object is to 
release himself from further duLy as a soldier (see article 

40.) 
SEN'rENCE. Clause 7 of the M. A, and articles 40,7'2 and 

7j, of the Articles of War. HonQrable Company', Army, 
ticction xxi. Art. ii, Articlel§ of War. 

OR.- Maiming or injuring another .oldier. 

CIURO!:. "With di'!JraufuJ cOl/duct in having at
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on or about the- day of - concerted with Private--
of - Co. - Regt" and designedly mltimed or injured the 
said Private , by discbarging a loaded musket through 
bis wrillt, (or inflicted a wound with a bayonet, Ife'; with the 
view of rendering him unfit for H. M!8 (or lIonorable Compa

1IY',) l'cr\'ice!' 
'VITXESSES. The concerting may be proved by anyone 

who o\'erheard it ; or, if not such evidence, by seeing the 
partie! together, or by the fact, and the maimed, &C. party 
not accusing the other, which be would do, if there bad been 
no prtviou. concert between them. 
S£~TENCE as above. 

5. Malingering. (See G. O. C. C. 4th November, 1830 j 
15th May, 1834, and 2'2nd June, )835.) 

CIlARO£. With diagraceful conduct, in malingering, and 
feigning disease at --- between the - day of -- 183-. 
and the - day of ,and endeavouring to evade his 
duties as a soldier by false and unrounded statements to the 
medical (and other) officers of the Regt." 

,V1TNES8ES. A soldier will assign various causes at diffe!'
ent. timuJ which should ue noted at the timeJ aod medical 
evidcnce (and sometimes hill conduct in a former corps may 
be) adduccd in evidence. 

SENTENCf:. Clause 9 of'M. A. and articles 39 and 77J 
Articles of War. Honorable Compa'llY' ArmYJ Sect. xxi. 
Art. ii. 

6 . Pelty offence, of a f eioniOUl or fratUlul~t I'ultureJ to 
the injury oj; or wW, inletd to injureJ any perlon, civil or 
military. 

CIIAROE. "With dugraciful conduct, in having at-- 
on or about the - day of -- ]83-, fraudulently obtained 
from --, the Slim of-- ( ill writing and.figurelJ, or goods. 
&c. (a8 tlte C(l$e may be), amounting ill value to _ with 
intent to defraud, &c. --. 

WITNESSES , I. '1'0 prO\'C the money, &c. and amount, or 
value, hlwing been obtained by the prisoner from --, 
2. 	That it was fraudulently oht.'\ined. 

S.8N1'!tSCE . Clause::! 7 aud 9 of ~{. A. and articles 49, 
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72 and 77 of the Articles of War. Horwrable Company" 
.Army, Sect. xxi. Art. ii. Articles of War. 

7. Purloining 01' selling Governmlnt slore, . 
eflAnGE. "With (Iugrace/ul conduct, in having at ___ 

between the -- and --, purloined or sold the following 
stores belonging to the Government ('Peri/ying tile dijfer
tnt article,) . 

WITNESseS. 1. Prove the purloining (appropriating to 
his own use) or selling by the evidence of the purchaser, if 
sold, or, if pnrloilling, the being secreted in , or lodged in 
some other place than the :storeroom. 2. That it is the 
property of Government. 

SENTENCE. Clause 9, M. A. and 77 Article of War. 
Honorable Company'a, Sect. xxi. Art. ii. 

B. Stealing from a comrade, or military officer; or from 
any military or regimental me". 

CHARGE. "With diIJgracejul conduct, in baving at--_ 
on or about the - day of -- 183-. stolen from _, 
(lpecifying article" and 10 whom or lohat me., belonging, /rc.) 

\V ITX'ESSES. I. Prove the articles to have been stolen. 
There is no occasion to see them taken. Being found in his 
box, or possession, is strong presumptive evidence. 2. Prove 
to whom they belong. 

SE:"<"ENCE. Clause 7 of M. A. and Articles 42, 72 and 
77, Articles of War. Honorable Company's, Sect. xxi. Art. ii. 

9. Tampering with eyes. CIIARGE. "With dugrace.ful 
conduct, in having between the-- and --, while n. patient 
in the hospital (or regimental hOlpital) at-- had recourse 
to means whereby designedly to injure his sight; or having 
tampered with his eye!; or having cau:sed a partial or total 
loss of sight by his vice, intempemllce, or other mil;conduct; 
with the view of rendering himself unfit for H, M!tl (or 
H01I.OTable Company',) sCl'vice." 

WITXK88ES. I. To prove thc prisoner is (or was) a pati
ent in hospital 'forthe curc of hi! eyes; that he has not apvlied 
the rcmedy prE'scribed, but omitted to use it, or using other 
means, or by "ice, drinking, &C, he has retarded the reccwery 
of his sight: (the hospital Cale book is evidellCt 0/ date of 
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admunon, l:;;c.) 2. The state of his eyes when he was admitted 
and their present state, and that from his general state of 
Ilcalth, except injured by misconduct, &c., a cure would h.we 
be.-n effected, or an impro,'cment would hu\'c taken place. 
3. The object the prisoner has in "iew will be obviou!I. 

SE:"ITf.!\'C f'!. Clause 7 of M. A. and Articles 39, 41, 72 
nnd 77, Articles of War. Honorable Compauy's, Sect. x.xj. 
Art. ii. 

DRUNKENNESS, HABITUAL. ellA am:. fC With hav~ 
iug becH drunk lit -- on or about the --, this being the 
fourtlt time within 12mollths (or twice drunK 011 or for duty, 
or pamde, or on tile line of marclL) ; 1Iml thereby constituting 
Ull act of habitual drunkenne~s . 

On-"'Vith having been drunk at -- Oil or about the 
-, this being the $tco'ld time of hi::; ha\'i ng been dnmk 
within 6 months, after a conviction of habitual drunkenness, 
and thcreby constituting another act of habitual drunken
ness/J 

N. B. The previous acts of drunkenness may be charged 
thu$:

. 1 or be prm'ed in evidence, 
Drunk, . . . . ... 19th Feb. 1836. ~ . lb' I IWit lOut emg c targct ; 
Do. on duty,.. 21st do. do. . d . 

J
butthebelllgcharge Kn'cs

D o. for parade, 16t Apr,il d0, . .
notice to the prlsouer. 

As to producing Delirium 7'remmJ, See G. O. C. C. 
3rd Nov. 1836, 

WIT)\'ESSES. 1. Thosc 011 duty, &c. who see him drunk. 
2 . The defaulter'l> book for previous cas!;!!!, &c. 

SENTE~'CE. Clauses l, 2 and 3 of article 51, and article 
7i. lIonoraule Compally's, Sect. xii. Art. ix. H 011 duty 
under arms j otherwise, Sect. xxi. Art. ii. 

DH.UNK ON DUTY-CUAROi:: . U With having been 
drunk on gmlrd at (or 011 picquet, 01' otber duty) on 
or about the - d~Ly of _." 

WlT:"<ESSIo:S. 1. Prove thllt he was drunk. 2. That he 
was Oil duty when drunk. 

SE:"<TK:sce. Clause 7 of ),1. A. and Article!! of\Yar 21, 
53,72, ii, 79 and 85. 

DUEL-See Clwllengel. 
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E. 
EMBEZZLEMENT-(G. O. C. C.3rd April, 1822; 18th 

October, 1823; 18th December, 1826; 29th March, Ilnd 
21st April, 18'29; 3rd December, 1831 ; 5th July, 1833 j 27th 
May, and 10th November, 1834 j 25th November, 1835, and 
19th (K. T. 8th) August, 1836.) 

CHARGE. (Officer)" With ha\'ing at on or about 
- day of -- 183-, embezzled, or fraudulently misapplied 
(or ha\'ing been concerned in or connived at the embez
7.lement, or fraudulent misapplication, or damage of) the 
!Sum of Company's rupees (in turiting andjigure8) or provi
sions, forage, arms, clothing, amlllunition, &c. being the pro
pertyof H. M. (or Hon'ble Company or Government) or
Regt., &c. entrusted to his charge, &c." 

\VtTXESSES. 1. Prove the money, &c. to be the property 
of Government, &c. and the exact amount or nliue. 2. That 
it has been embezzled by the prisoner or fraudulently misap
plied. 3. That it was entrusted to his charge. 

N. B. Clau,;e 40, M. A. &c. requirerJ the amount to be 
ascertained" liS II debt to II . M." to be recovered in H. M.'s 
Court at \Vestminslcr, &c. or in the Supreme Courbj ill 

India. 
SENTE:O<CE. Clause 8 of M. A. and 18th Article of War. 

Hon'ble Company" Army, Sect. xli. M. A. Sect. xi. Articles 
of War. See Native Articles of War. 

CUAROE. (N. C. 0.) "With having at ---, on 
day of -- 183-, embezzledJ or fraudulently misapplied, 
the sum of Company's rupees (in writing and jigure8) en
trusted to him, being the pay of the men of -- company, 
&c. or belonging to the mess, &c. (or having unlawfully sold 
or wilfully suffered to be spoiled - military stores, &e.)" 

'\VITNE89£8-ag aoove. 
SENTENCE. 18th Article of War. Honoraole COlnpang'# 

Army, Sect. xlii. M.A.and seetiol} xi. Art. v. Articles of War. 
See DugraCtfu1 conducl-see Native Articles of W~r. 

ENEMY, De8erlion to--CIIARGK. "With desertlOn to the 
enemy in the month of December, 18'25, or of January, J826, 

~ B 
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at Bburtpoor, in which fortress or town he was taken pri
soner by the British troops on the assault on the 18th Jan. 
1826." 

2; "With having aided and ahetted the enemy against 
the British arms." (G. O. C. C. 28th Jan. 1826.) 

\VIT:s'eeSEs. J. In this case it appeared that H sufficient 
evidence was produced to prove that Bomhr. Herbert, did 
voluntarily desert to thE': enemy, as it is clearly in evidence, 
that ba\'ing broken his arrest he went close under the walls 
DC the fort,-there being no cause for presuming that he was 
ignorant of his road-in company with tlVO men with whom 
he appeared to have been in communication. and on being 
seized" (by the enemy) "surrendered himself without resist
ance/' 

2. Most clearly if a man leaves his arrest, and goes lo
wards an enemy's fort with two men belonging to such ene
my, there can be no doubt of his intention. He would ne
ver have gone towards the fort in such an open manner had 
he no design .-In this case it was proved that he assisted to 
fire the enemy's guns. 

SEXTKNCE. I n this case was to be U hanged." Clauses I, 
11, and 7th, Article of War. Honorable Company', Army. 
sections 1, 7-and section vi. Articles of War. See Native 
Articles of War. See G. O. C. C. 27th, 28th January. and 
1st February, 18'26. 

ESCAPE OF PRISONER-CnARoE. r: With Ileglector 
duty, when on sentry at the Regimental guard-room door, at 
-, on or about the - day of -- 183-, between the 
hours of - and --, in having permitted one of the pri
80ners (insert name) to quit the guard-room, and effect his 
escape from confinement; such conduct being subvers ive of 
military discipline, and in breach of the Articles oeWar." 

Wl1'N£SSE8. I. Prove the prisollcr was put on !>entry at 
-- hour, and standing sentry when the prisoner escaped. 

2. Pro\'e that the escaped prisoner was then in confine
ment. (It is usual to count the prisoners, or the sentry to 
be satisfied as to the number.) 

SliCNT£NC~, 70 and 79 Articles of War-vide Restrictio)) 
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as to .olilary imprisonment under chllpter 4th G. O. C. C. 
ht and 6th November, 182'2; 16th June, 25th August, and 
16th Nov. 1824; 22ud Septemhe)', 1825; 20th February, 
and 9th September, 1837. 

F. 
FALSE PRETENCES, Obtaining monty, ~c. under_ 

Section 106, of the 9 Geo. 4, c. 74. declares, "that if any 
person shall by any false pretence, obtain from any other per
son any chattel, mouey, or valuable security, with intent to 
cheat or defraud any persall of the same, &C. shall be liable to 
be transported for any term not exceeding 7 years, or to sutTer 
(fine or) imprisonment, or both." (No fine in military cou rts.) 

Care 1. CUAflGES. (10th (K. T. 6th) June, 1834.) 
) . "With having, on or about ---, obtained, under a 

fal se name and address, 11 silver watch, with chain, seals and 
key j 11 penknife, and an umbrella, the property of Mr. G. A., 
11 merchant, residing in or Ilear the military cantonment of 
Agra, and not ha\'ing since paid for, or returlled the same." 

2. "With having, on or about the time stated in the 1st 
charge, obtained, on 11 false pretence, a horse from M r. G., 
an Armenian, residing in Agra, and having sold the said 
horse, the property of the afon::said Mr. G., at l~erozabad, to 
one Surfrask, a native." 

WITN£SSKS. I. Prove tbe obtaining under a false name 
and address, or pretence, as assuming a different name and 
address from the real name and address,-(that is, instead 
of Private --, &C. aS5umiug the !lame of Mr. ---.J 
2. That the property belongs to Mr. G. A., &.c. residing, &c. 
3. Prove that the property bas not been paid for. or returned. 
4. Prove that the other property so obtained was sold to-
(these persolls are witnesses of cOllrse). 

SKNTENCK as above. See also G. O. C. C. 18th (K. 'r . 
12th) January, 1836. 

Cast 2. CnAROy.. J. U Corporal Timothy Fahey, of 
Captain B.'s COlUp:my, H. M!a 44th Regt., charged with 
having at Cawnpoor, on or about the lst of January. 1833, 
felonioualy made or framed a promissory note for five bun

2»2 
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dred and fifty rupees (550) in the name of Gunnace, a native 
inhabitant of Cawnpoor, and payable to him, the said Corpo
ral Fahey, as follows: 

n I promise to pay to Corporal Fahey, of Capt. R. Smith's 
Company, of H. M.'s 44th Regt., the sum of (550) five hun
dred and fifty 80nat" (now Company'.!) "rupees, being the 
amount in full of cash received from him, thl! llaid Corporal 
Fahey, on the lith of September, which 1 proll iise to deliver 
to the said Timothy Fahey, 44th foot or order, (i) seven 
days after sight, at the rate of uine rupE'cs per cent. per an
num. Gh'en under my band, this lith day of September, 
]832, at Ca\vnpoorP 

H (Signed) G. GILROY, Pri,'atc. 
J. KDJ08LEY, Color and Pay Sergt'" 

H He, the said Timothy Fahe)" having obtained the 9igna~ 
ture of the said Gunnace under a false pretence, and having 
obtained also under a false pretence Prh'ale George Gilroy to 
write tht: words abo\'e the said signature, lIud obtained, a180 
under a false pretence, the attestation of serjeant (now private) 
James Kingsley, as a witness to the note, with intention to 
defrand the said Gunnace." 

2. "With baving, at Ca\mpoor, on or about the 4th 
January, 1833, feloniously offered or uttered, as true, the 
above papcr, or promissory note, knowing the same to be 
falsc, with intention to defraud the said G~nnace." 

WITNESS!!:S. 1. The proof that Gunnace W1LS induced to 
sign the note under a fal se pretence, aud his handwrit ing. 
2. Of the handwriting of Gilroy of the words above Gun~ 
nace's signature, alld of such writing under l\ false pretence. 
3 . or Kingsley" attestation to the note, untler a false prt:
tenee. 4. Of the offering or uttering of the note, as true. 
]f made under a fal se pretence, the intention to defraud re~ 
suIts as a consequence of the former proofs. 

SENTENCE. "Transportation for a period of sel'en (7) 
years." 

See G . 0, C. C. 4th March, (K. T . 1st Feb.) 1834 j mak. 
ing a " fa/sepaper" (signing the name of the Captain of the 
troop) by means of which to obtain beer from a merchant. 
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FORGERY-The i21lu section, 9 Geo. 4, c. j4. declares 
that" if any person sball falsely make, forge, counterfeit, or 
alter, or shall utter, or publi sh IU~ truc, or sell, offer to dis
pose of, or put away, knowing the same to be fa lse, forged, 
counterfeited or altered, any deed, or any written iustrument 
for the conveyance or transftlr of any property, &c. Will, Tes
tament, Baud, Writing, Bill of Exchange, Promissory Note, 
&c. shall be guilty of felony, &c. liable to transportation for 
life or ally term of years, or imprisonment for any term not 
exceeding 4 years.:' 

CUARoK•• I. "Withh;wingat-on-dayof_ 
feloniously and falsely made, forged and counterfeited, a 
certain promissory note --- bearing the signature of A. 
as follows, (inBert Ihe Bame) with intcnt to defraud A." 

2. "'With baving at the same time and place (or 80me 
other) feloniously uttered and published as true, (or Bold, ~c.) 
the said promissory note, knowing the same to be falst'ly 
made, forged and counterfeited by offering the same to B. 
with intent to defraud the said A." 

\VITXESftES. 1. A . (under section 3:1, though an interested 
party may be a witness) proves that the writing of the pro
Inissory note and signature are not in his handwriting. 

2. D. proves that it waR offered to him, by the prisoner. 
S£!'<TENCE, as above. 
}~RAUD A.1"lD EXTORTION-G. O. C. C. 18th Dec. 

1832, pages 401 and 403. 

G. 
GUARD LEAVING, &c.-Sce Potl. 

H. 
HIGHWAY ROnBERY-'fhe BOth section, of the 9 

Geo. 4, c. 74, enactl:l, t, that if allY persall shall rob any other 
person of any chattel, money or vnluable security, cvery euch 
offcnder being convicted thereof shall suffer death as a felon; 
and if any persoll shall steal any such property from ~hc 
penon of another, or shall assault any other person With 
intent to rob him, or shall with menaces or by force demand 
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any such propert.y of any other person with intent to steal 
the same, every such offender shall be guilty of felony, and 
being cClwicted thereof, shall be liable, &c. to be transported 
fur lire or for any term of years, or to be imprisoned for any 
term lIot exceeding 4 years." 

CUAIlOE. (Thomcu Rigby, Gunner, 2nd. Co. 5th Bn. Arty.) 
H With feloniously assaulting Rmnnath, a post-office runner, 
Oil the highway near Agra, on the 11th Sept. 1835, and from 
the person, and against the will of the said Ita.moath, feloni
ously takillg, stealing, and carrying away a cloth, the proper
ly of the SHid Ratllllatb, a small box, the prop('rt)' of Capt. 
Philip Cortlandt Anderson, of the 64t.h Regt. Native Infan. 
try, and I~ parcd, the property of persons unknown." 

W I1' N );gSY.8. 1. The evidence of Ramnath alone would 

be sufficient, for though not stated if the act was committed 

in the ni!J/lt or by day; stilt it is seldom that such acts are 

committed when others are present; and most likely the 

prisoner concealed himseIr on the road for the purpose. 


2. Capt. A--, or some other person to prove the pro

perty to be his. The stealing of property of persoDs unknown 

is equally a felony. (Russell Olt Crime" vol. ii., p. 162.) 


3. The committing the act by force, or against the will of 
Ramnatll prO\'ed the "felonious and violently taking." 

4. The nct dec~'1res the robbing of any c!laUel, so that the 
value is immaterial: and now, by section i7, of the Act the 
distinction between grand and petty larceny is abolished. 

SENTENCE. " Transportation fOf fou rteen (14) years," 
(G. O. C. C. 11th J an. 1S36,)-under sections 27 and 29, 
of the Act, the court mar, instead of a sentence of death, 
transport for life, or for a term of years. 

I. 
INSUBORDINATE AND OUTRAGEOUS CONDUCT 

TOWAUDS A SUPERlOU. 
CUARGE. H With ha\-ing at --- on or about the

da)' of --, U3ed abusive and threatening language to (or 
lou;arth) --his superior officer, and declaring, if ever 
he had an opportunity that 'be would take away his life,' • 
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or wordiJ to that effect. Such conduct being insubordinate 
and nutrageous, and subversive of good order and military 
discipline." 

OR-" \Vith having at -, on or about __, threa
tened (or a\'owed an intention) to Hhoot - - his superior 
officer; he, the prisoner, having his musket. loaded with pow
der and ball (or shot) at the time; such conduct being insu
bordinate amI outrageous, and sub\·ersh·e. &c." 
. \VITNESSES. .l. 'rhe evidence of the superior officer, or 
the threat may have been made use of in the presence of 
otheMi who should then be examined. 2. In theucond case 
prove that the prisoner's musket was so loaded. The nvowal 
of the intention may have been made to the superior oil:1cer,; 
or to ot.hers. 

SE!'1TE!'1CE. Clause 7 of M. A. and articles 70, 72, 77. 
79 and SO, Honorable Company's, section xxi. Art. ii. S('e 
Native Articles of War. 

INSULT TO HINDOOS BY MOOSULMANS--(R.· 
yarding the killing of a cow.) G. O. C. C. 7th Dec. 18"20. 

M. 
MALINGERER-See Disgraceful conduct. 
MANSLAUGHTER-Section 56, of 9 Geo. 4, c. 74, 

declares, that" where any person, beingfeloniously stricken, 
poisoned, or otherwise hllrt, at any place whatsoever, either 
upon the land or at sea, within the limits of the charter, &c. 
shall die of such stroke, poisoning or hurt, in places without 
those limits, or being feloniously stricken, &c., at !loy place 
whatever. either upon land or at sea, shall die. &C. of such 
stroke, &c., at any place witlain the limits aforesaid, every 
offence committed in respect of any such case, whether the 
same shall amount to murder or manslau!lhter, or of being 
accessary bifore or alter the fact to mUl'deror mansl!mghter, 
mav be tried, &c." 

CUARGE. (Gunner Nicholag Carrolan~ ~·c.) H With mall
!!Iaughter, in having at Secroie, (Benares,) feionuJluly and 
wilfully killed Gunnf'r Miles Neille, of the same Company, 
by throwing him down with force upon the ground, and faU
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ing upon him, on the 12th February, 1838, by which hill 
bladder was ruptured: whereof the aaid Neille died on the 
16th February, 1838!' , 

, WlTN£SSSS. 1. As NeWt was killed in consequence of a 
faU he recfived while fighting with Carroian, the bystand
ers who saw t.he fight, and those who heard the challengell 
to fight were the witnes:>cs. 2. Medical evidence to the 
cause of th e death; see evidence Ml,rdtr . 

SE:STENCE. Imprisonmentonc (1) Calendar month. (G. O. 
C. C. 20th March, 1838.) Seeprecedenl, under !JfaMlaughltr 
regarding til ill case. 

Under section 57 of the Act the sentence Ulay be tran.
portntion for life (as in the case of Gunner Mulcahy tried for 
mUl'der; 8 out of 15 found him guilty of murder-nn aggra
vated case. G. O. C. C. 23rd August, 1833,)-" or-term of 
years not less than 7 years, or imprisonment. not t:xceeding 4 
yea~ or t.o pay ajint." (Nofint in militnry courts.) 

N. D. For cases by "hooting. G. O.C. C. 15t.hMay, 18"28 
and 10th JIIII. 1838. By kickiPig. 24th May, 18'28. By link
ing and beatillg.2nd and 15th June. alld 29th August, 1829; 
29th Oct. 1830; 16th Marcb, 1t!33; 16th May. 1834j 25th 
March. 1836; 6th Oct. 1837. By JigMing, 26th Aug. 1837 j 
and 20th March, J838. 

MESS, lJfUiconduct at-G. O. C. C. 16th April. and 17th 
July. 1830 j 7th Feb. 1835; 27th (K . T. 23rd) Jan. 1836
improperly certifying being kept up, 30th April, 1836. 

M:URDER-l. "Is the killing any person, &e. with 
malice prepense or forethought. eithcr express or implied 
by law. Rxpre", malice is, when one person kills another 
with a scdate deliberate mind and (ormed design: such 
forllled design bcing evidenced by e:ettrnal circumstances, 
discO\'ering the inward intention; as lying inwiLit, antece
dent menaceS, (ormer grudges, and concerted schemes to do 
the party SOUle bodily Illlrm. (R1I,ull on Crimes, vol. i. p. 421.) 
And malice is implied by law from any deliberate cruel act 
committed by one person against another, however sudden: 
thus when a man kills another suddenly without any, or 
without a considerable provocation, the law implies malice. 
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So if 8 man wilfully poisoll8 another i in such a deliberate 
act, the law presumes malice, though no partioular enmity 
CRn be proved. And it should be observed as a general rule 
that all homicide is presumed to be malicious, and of cours; 
amounting to murder, until the contrary appears from ei.r
cum8tanccs of allc\"iation, excuse, or justification." (Ibid. 
p.422.) 

2. U Where the defence rcst8 upon 80me violent provoca.
tion, it will not avail, however grievous such provocation nlay 
have been, if it appears that there was an interval of reOee
tion, or a reasonable time for the blood to have cooled before 
the deadly purpose was effected. And the provocation will 
be no answer to proof of e:cpres8 malice. But where .!re." 
provocation intervenes between preconceh'ed malict: and the 
death, it ought clearly to appear that the killiug was upon 
the anltctdent malice; for if there be an old quarrel between 
A. and B., and they are reconciled again, and then, upon a 
new and sudden falling out, A. kills B. this is not murder. 
It ia not to be presumed that the parties fought upon the 
old grudge, unless it appear from the whole circumstances 
of the fact : but if upon the circumstances it should appear 
that the recollciliation was hut pretended or counterfeit, and 
that the hurt was done upon the score of the old malice, 
then such killing will be murder." 

3. "Where knowledge of some fact is necessary to make 
a killing murder, those of' a party who have the knowledge 
l ... iIl be guilty of murder, and those who have it not of man
slaughter only. If A. IUIsault B . of malice, and they fight, 
Ilnd A/s Itr1Iant come in aid of his master and B. he killed, 
A.. is guilty of murder; but the 'tNJant if he knew not of 
A!s malice, iii guilty of manslaughter only." (Ibid. p. 42'J.) 

"It is ugreed thut no persoll shall be adjudged by any act 
whatever to kill another, who does not die thereof within a 
vtar and a day after the stroke received, or cause of death ad
winjltered; in the computation of which the whole day upon 
which the hurt was done is to b, reckoned the fint." (Ibid. 
p.428). 

2 c 
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4. " It haa been ruled, that if a man give another a stroke 
not in itself 80 mortal but that with good care he might be 
cured, yet if the party die of thu wound, within the year 
and a day, it is murder, or other species of homicide. as the 
case may be: though if the wound or burt be not mortal, 
and it shall be made clearly and certainly to appear that the 
death of the party ,vas caused by ill applications by himself 
or those about him, &c. and not by the wound, it seems that 
this is no species of homicide. But when a ,vound not in 
itself mortal, for want of proper application, or from neglect, 
turns to a gangrene or a fever, and that gangrene or fever is 
the immediate cause of the death of the party wounded, the 
party by whom the wound is given is guilty of murder, or 
manslaughter, according to the circumstances'" (Ibid.) 

5. H If a man be sick of some disease, which by the 
cause of nature, might possibly end his life in half a year, 
and another gives him a wound or hurt which hastens his 
death, by irritating and provoking the disease to operate more 
violently or speedily, this is murder or other homicide, accord
ing to the circumstances, in the party by whom such wound 
or hurt was given. For the person wounded does not die 
simply ex visitatione Dei, but his death is hastened by the 
~urt which he received; and it shall not be permitted to the 
offender to ap()Ortioll his own wrong." (Ibid. p. 429.) 

6. U In order to make an abettor to II. murder or man
slaughter principal in the felonr, he must be pre,ent aiding 
and abetting the fact committed. The pruence, however, 
qeed not always be an actual standing by within nght Or 
lIearing of the fact; for there may be a constructive pre
sence, as when one commits a murder and another keeps 
watch or guard at some convenient distance. But a. perSOIl 
may be present; and, if not aiding and abetting, be neither 
principal nor accessary: as, if A. happen to be present at II. 

murder and take no part in it, nor endeavour to prevent it, 
or to . apprehend the murderer; this strange behaviour, 
though highly criminal, will not of itself render him either 
principal or aecessary." (Ibid. p. 431.) 
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• CHARO~. (Serjt. Bryan Smith, Artillery.) rc With havins, 
In the Artillery camp, in the cantonment at Kurnal on 
the night of the 23rd, or morning of the !!4th Decen:ber 
1829, feloniously, wilfully, and of his malice aforethough~ 
murdered, or having aided, IIssillted, or been concerned in 
the murder of staff Serjt. Peter Malcolm, of the same COIn

panr a~d b~ttalion, by bealing and Btrangling him; alao by 
fracturmg hiS skull with some instrument, weapon or imple
ment; also by inflicting several wounds on his head \vith 
lIome pointed instrument or weapOll, and thereby inflicting a 
D\ortal wound or ~roulldB, of which he (staff Serjt. Peter 
Malcolm) died 011 the night or morning afore~aid." 

WITNESS£fiI . The positive evidence of this case as to the 
act of striking was by one witness. But, there were various 
circumstantial proofs in the case-such as blood being found 
on the prisoner's clothes (concealed under his bed) the next 
morning, the clothes wet and the blood partly washed out; hi. 
turning pale when accused; the Hooqu bottom with whieh 
he did the deed being his own and bloody; and it having 
been seen in the tent of Malcolm the evening before and 
found there next morning (bloody), there having been a pre
vious misunderstanding between them. The prisoner making 
his comrades in his tent drink toprcventtheir noticing what he 
did-going out of the tent several times during the night
the groans of the deceased being heard by another man in the 
prisoner's tent which was close to that of the deceased-the 
deceased being left at night by several serjeants, &c. in a 
drunken state, and though a more powerful man when ,o6~r, 
than the prisoner, known to be helpless when drunk-and 
though the night was dark a charcoal light in Malcolm's 
tent enabled the tingle witness, by looking into the tent, to 
see the blow or blows-his not going near the tent of the 
deceased next morning, as was lIatural for him to have dOlle 
had he been innocent, and as all the other N . C. O. did 1 

SII:NTKNCK. To be hanged, (G. O. C. C. 21st April, 1830.) 
See lIections 54, 55 and 56.; also 27 of 9 Geo. 4J c. 74. See 
CASU. Killing with a .word, G. O. C. C. 18th Aug. 1ft.27; 

2 c 2 
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10th Jan. and 14th March, 1829; 3rd Nov. 1830 j 19th Dec. 
)832. By IIrangling, 8th Jan. 1835. By kicking and 6t4t.' 
ing. 24th May, 1828 j 31st Dec. 1829. Dy dabbing, ht Feb. 
183I-with a bayonet, 17th April, 1828; 2'2nd Jun e, 1829
with a vlife, 14th March, 1829; 23rt1 }~Il b. 1832 j 18th April, 
1833. By.hooting, 15th May, 1828; 23rd April, 1831 ; 
13th Nov. 1832 ; 14th May, 1836. By cuUi"!/ and'RaiminUJ 
14th Feb. 1832. After facl, 30th March, 1832; 19th July 
aud 6th and 8th NOl', 1834. 

MUTILATING-See Dilgraciful C07Iduct. 
MU'rINY-(See distinction between Muliny,andlltutinoJU 

cooduct, under Precedents, and lndu.) 
CHARGE. Case I. (Private Robert Me8tinbird, H. C. 

European Regt.) «With mutiny, in having at Dinapoor, 
between the hours of elevell (II ) in the (orelloon and one (I) 
in the afternoon, on the 30th day of March, 1834, when on 
duty at the regimental barrack guard, feloniotlsly. wilfully, 
and maliciowly, (not unlawfully) itabbed, with intent to mut· 
der, and dangerously wounded, with a bayonet, Serjeant 
Jamee Hilton, of the H. Co's European Regt., his superior 
officer, and in charge of the guard to which he (Private 
Robert Messinbird) belonged." 

WITNESS ES. The remarks by the Comr. of the Forces ex
plain this case. 

I. "The only conjectural illdncemeut (or the lIelection of 
the serjeant is, that the rank and occupation o( his intended 
victim would enhance and establish the crime as violence 
against hill superior and immediate Comg. officer." 

2. n Thc belief that depravity so hardened could not 
exist, might thus throw a shadow o( rationality on the pri
aoner's assertion, that the stab waa accidental, were not the 
evidence so positive, so circumstantial, and ~o unquestioned, 
as to render irresistible the convictioll, that the conduct of 
the prisoncl' was cool, meditated, nnd murderous." 

3. "His entrance (rom the verandah, where his own 
cot was situated, into the guard rooUl, where the serjeant 
was Gdeep, and remaining there a (ew seconds; hi!! .tecond 
entrance ILnd looking around, and then retiring to his cotj 
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his third entrance, 'ilrntly walking up and taking down the 
bayonet from the rack on the wall, and, on being remonstrat. 
cd with, for disturbing accoutrements not hi$ own, declaring 
that he sought his own property ; his i1&81antan~otU crO!~8ing 
to the other side of the room to the cot of the 6ieeping ser
jea.nt; the forcible plunge of the bayonet with uoth haw; 
his atliludt! immediately after the stab; the absence of any 
exclamation of "arrow or BUrprne, his perfect siknce through
out the act, and on hill seizure; all repel the belief of acci
dent, and demand the execution of the fatal sentence." 

SENT&NC£. HTo be hanged." (G. O. c. C. 2111 JUNe, 

1834.) 
CaSt! 2. (Private Grelton, 311i Foot.) CRARGe. "Highly 

mutinous conduct at -- on -- day, &C. in repeatedly 
striking Corporal Joseph llradley, of the same company, 
when in the execution I)f his dnty, and using to the Mid 
corporal highly mutinous and threatening language, declar~ 
ing1 that he would' then have taken his life, had not al!siet
ance come to him, (the corporal) and that he would tRke 
hia life if ever he (the prisoner) got out of the guard house;' 
or words to that effect. Threatening also to take the life of 
Private Patrick Fitzsimmons, of the same company, who 
was one of the fatigue party, sent with the corporal to seize 
and coniine him (the pri.tloner)." 

SENTENCE . Fourteen vearl:l' transportation as a felon. 
(G. O. C. C. 24th (K. T. ~nd) F,b. 1834.) 

REIoIA1U(. In the case of Private Martin Birminghnm, 

4ht Foot tried on two charge!! for mutiny. lst. }o~or having,
, . 
at Moulmein, on the __ after the company had been 11l~ 


spected on ita private parade, and before it was marclu:d. to 
 I 
the gencral parade of the Regt., for the purpose of practlSlIIg 
with blank cartridge, loaded his firelock with two rounds of 
blank cartridges and a mmket ball!' . 

2nd. "For mutillY, in having avowed when gOlllg to the 
Regimental guard room, on the aforesaid afternoon, th~t he 
had loaded his lirelock for the purpose of shooting mlher 
Lieut. Col. C. Purdon, or Lieut. R. Harnett, of the same 

regiment." 
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SENTENCE . U Transportation, as a felon, for seven (7) 
years/' 

REMARKS by Lord Hill, Gent. Comr.-in-Chief. " I have 
to acquaint your Lordship, that the court have, in this case, 
awarded a sentence which could not legally be enforced, in
asmuch as neither the charges, nor the particular facts as 
adduced in evidence in support of them, constitute an offence 
within the true intent and meaning of the first clause of the 
mutiny act, so as to authorize it to award such a sentence. 
Under these circumstances, H. M. Willi pleased to extend 
his most gracious mercy to the prisoner, Private M. B. &c. 
and to command, that he be allowed to return to his duty, 
being admonished to be careful how he again incurs H. M.'s 
displeasure." 

(Signed) HILL, &C. 
Gent. Rt. Hon'ble Lord W. Bentinck, G. C. B. 
(G. O. ll. G. 15th June, 1833.) G. O. C. C. 15th (K. T. 

lst) Feb. 1834. 
And (G. O. C. C. 19th June, 1833), Private Callaghan, 

H. C.'s European Regt._H Mutiny" whilst the Adjt. (in exe
cution of his duty) was visiting the cells, in which the pri
soner WIUI undergoing dry room punishment, having told me 
c< that he would 8hoot me when Ite got out, and that he would 
llave done 80 before, had he not been confined to the log" or 
words to that effect. 

SENTEl\'CE. "Solitary imprisonment 18 months," Not 
confirmed. C< 'rhe Commander-ill-Chief concurs in opinion 
with the J. A. G., that the fact charged ill the crime, and 
proved in evidellce, does not amount to the capital olIence of 
C mutiny,' and ought to have been designated as muti1i01U 
conduct only." 

CASES. Firing at an officer at parade, O. O. C. C. 25th 
Jail. 1830. At a Ser/t. major, 12th Nov. 1830. Cu.tting at 
with n 8word, 12th July, ] 827. Striking his 8uperior officer, 
4th Feb., lith April, 3rd May, 183O-his COlng. officer, 4th 
Nov. 1830. At Church parade, 22nd May, 183:1. Killing the 
Ad/uta1lt on parade, 15th Dec. 1828. Threatening officer, 
2 1st Nov. Ut19; 16th April, 1830. Lying in wait and knock

• 
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ing down, 30th Oct. 1830-with concealed arml about him , 
9th Sept. 1828, 4th May, 1830. Mutinous while being Rog
ged, 19th June, 1829. 

N. 
NATIVE OFFICERS-Accusing an European officer. 

(G. O. C. 	C. 4th Sept. 1835.) 
Abusing sepoys, aud improper conduct. (G. O. C. C. 7th 

Feb. 1837.) 
NEWSPAPERS-Writing complaints and grievances in. 

(G. O. C. C. 29th Nov. 1828; 23rd Oct. 1835; 6th Jan. 
and 13th Oct. 1836.) 

o. 
OATH-Administering in the case of a mutiny, to pre

vent disclosure of the state of the Regt. (G. O. C. C. 13th 
'May, 1816.) See, also, 9th Sept. 18'25. 

OFFICER-Drunk and exposing himself in Calcutta. 
(G. O. C. C. 6th Feb. I835.)-Drunk, and entering the mesl
tent of another Regt. (1st Aug. 1835.}-Drinking with 
N. C. O. and men. (31st (K. T. 29tb) Dec. 1835.) 

OPPRESSION AND ABUSE OF AUTHORITY
(G. O. C. C. 26th Aug. 1833.) 

ORDERS, DISOBEDIENCE OF-CHARGE. UWith 
having nt -- on or about the -- disobeyed the orders of 
--- his superior officer, in haviug refused to fall into the 
ranks, (or a.t the cale may iJe,) although repeatedly ordered 
so to do." N. B. The words" in the execution nf his duty," 
after ",superior officer/' are usually inserted; but he mull 
be while gh'ing any order·. 

WITNESSES. 1. The superior officer must at times, be 
the only person to prove the fact. It is usual to examine 
one or more otbers, if they heard the order given, and any 
reply made by the prisoner, which reply proves that he heard 
the order. 2. The only doubt would be if there was an! 

• The ...ords of artitle 12 are-" Who .hall disobey the I .... fol comma.ru 
of bit superior offiee:,." 'the ume in lb. Honorable CompsIlY:••rticle. 

http:comma.ru
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great noise at the time; or that the prisoner may be some
what deaf. 

SENTENCE. Clause 7 of M. A. and articles 12, 72, 
77, i9, 80 and 85 ofthe Articles of War. Honorable Compa
ny'., M. A. lection i. and section ii. article y. of the Arti
cles of War. See Native Articles of War. 

P. 
PARTY-'Misbeha\,jour at. (G. O. C. C. 4th Jan. and 9th 

July, 1828.) 
PAY-Making unauthorized deductions from, (G. O. C. C. 

26th April, 1824.) Sepoys refusing to receive their balances, 
(G. O. C. C. 9th Aug. 1811). See Embe~zlement. 

PENSION-Instigating and assisting men fraudulently 
to obtain 0. pension from Go\'erllment hy falsely represent
ing himself to be the father of a deceased sepoy. (G. O. 
C. C, 25th May, 1835.) 

PERJURY AND SUBORNATION OF PERJURY
1. "Perjury, by the common Jaw, appears to be a wilful 
false oath by one who, being lawfully required to depose the 
truth in a proceeding in a Court of Justice, swears absolute
ly in a matter of some consequence to the point in question, 
whether he be believed or not." 

2. u SubornaJion 0/ Perjury by the common law is an of
fence in procuring a man to take a false oath amounting to 
perjury, who actually takeil such oath. But it seems clear 
tbat if the person incited to take such an oath, do not actu
ally take it, the person br whom he was so incited is not 
guilty of subonlation of perjury; yet it il certain that he il 
liable to be punished, not only by fine, but also by infa
mous corporal punishment!' 

3. " Inciting 0. witness to give a particular evidence, 
where the inciter does not know whether it is true or fal lle, 
is a high misdemeanor!' (Rus,tllon Crimea, vol. Ii. p, 517.) 
" The false oath must be wilful, and taken with some degree 
of deliberation; for if upon the whole circumstances of tbe 
ease it .hall appear probable, that it waa owing rather to the 
weakncil than perverseness of the party, as where it was oc
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~ft!ljorip{l by surprise, or inadvertency. or a misL1.ke of the 
true state of the question, it cannot but be hard to make it 
amouDt to voluntary and corrupt perjury, which is of all 
crimea whatsoever the most infamous and detestable." 

4. (C A man may be indicted for perjury, in 8w"earing that 
he believes a fact to' be true which he must know to he false. 
The important requisites in a case of perjury appelll' to be 
these; the laue oath must be laken in a judicial proceeding, 
befort! a competent jurildiciwn, and it mll8t be material to the 
que81wndepending.'· (Iltid. p. 5 IS.) 

5. By section 36" of 9 Geo. 4, c. 74J it is declared that, if, 
It any offender hath been or shall be convicted of auy misde
meanor ,vhich renders the parties convicted thereof incompe
tent witnesses (ucept perjury o'r lfuhoTnation ofperiury), and 
hath endured the punishment, &c. such offender shall not 
he deemed to be an incompetent witness in an)' court or pro
ceeding, civil or criminal." By section 36, where an affirma~ 
lion or declaration is made, the swearing falsely and corrupt
ly renders the witnes8 liable to the same punishment lUI if an 
oatl, had been taken. 

6. By Clause 78 of the Annual Mutiny Act (1837), the' 
crime is liable to 8uch pains and penalties as by any law8H 

now in force any persons convicted of wilful and '¢:orrupt 
perjury are subject and liable to." So that a king's officer 
or soldier would be tried in India under the 9 Geo. 4, c. 74 j 

by general court-martial. (under Article of 'War ]02,) if the 
troops are stationed lit places upward, of 120 miles from 
Calcutta, &c. t< but not if within 120 miles, &:c. In the 
Honorahle Company's army. officers and soldiers are (under 
section 64 of 4, Geo. 4 c. 81), triable and punishable by 8. 

general court·martial at all places wheresoever committed, 
(See Native Articles of War.) 

CHARGE. A. charged as follows :-" " 'ith wilful and 
corrupt perjury in the following instance or instnnccs.-lIft 
l mtance-Tbat nt a _ court-martial held at --ou
.day or ~ or which -- was president, for the 'rial of P., 
t.he 8aid A. having been duly 8worn (or made a solemn affirm'" 
i,ion or declaration) aA a witn~u for thf; pJ'O~e()utwll (.,. 

~D 
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dtfence), did falsely, knowingly, wilfully and corruptly giTe 
c\'idencc before the said court touching the said trial, as 
follows, (insert lome material part or partl of his evidence) 
which sRid evidence is fal se and untrue, was material evi
dence 011 the said trial, such giving of fal sE' and untrue evi
dence, operating to the perversion of truth and the due admi
nistration of justice." 

OR-For "8Ubornalion of perjuTy"-After the words 
"trial of P . the said C. did wilfully and corruptly instigate 
and persuade (or solicit and procure) B. a witness at the 
trial of the said P . for the prosecution (or defence), the said 
B. being duly sworn, &C. to gh'e false and untrue evidence" 
and the suid B., so instig:lted, &C. did knowingly give evidence 
as follows rimert, /sc.} which said evidence is false and un
true; the said C. b:n'ing instigllted and induce-d the said B., 
to give such fal se and untrue evidence, with the intention 
to prevent the truth and to impede the due administration 
of justice." 

WITNESSES. 1. Two are necessary. "Tbe evidence of 
one witness is not sufficient to cOllvict the defendant on an 
indictment for perjury, as in such case therc would be only 
one oath against anothffo." (Rmlell, "01. ii. p. 544.) "But 
this rule must not be understood as el!tablisbillg that two wil
nessel are necessary to disprove the f<lct sworn to by the 
Deft., for jf any material circumstance be proved by other 
witnesses, in confirmation of the witness who gives the direct 
testimony of pcrjury, it may turn the &calc and warrant a 
conviction." (Ibid, p. 545.) 

2. This is exemplified ill this way-A . is the perjured 
witness-D. and F. contradict him, at the trial, in some 
material evidence. The el;dence of D. and F., examined as 
witnesses at the trial, can prove the evidence of A. to be false. 
Dltt it may so happen that there shall be only D. to contra
dict A. ; still, if l<~. an unexamined witness can contradict A., 
he, joined with D., will convict A.; or, it may be neither D. 
or E. were examined, lUld it subsequently appears that G. 
H. ne,'er examined at the trial can contradict A. now, these 
two witne~lics will convict A.-And at a trial where a gendc~ 
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man was in court, who had heard the lame witness depose 
differently at a former trial for the same crime where other 
prisoners had been tried, he immediately addressed the judge, 
and slaled the fact. 

3. The evidence given by A. is sworn to by an y members 
of the court, or other persons present during the trial. Those 
witnesses who gave their evidence at the trial are examined; 
or otbers wbo know the facts to be false, though not before 
examined. 

4. Pro\'c that the trial of P. took place. 
5. Prove that A. was duly sworn (or affirmation, esc.) and 

produce the record of the trial in which the perjury is 
assigned. 

6. Compare the evidence gi,ten at the trial of P. with the 
evidences of D. E., D. F . or G. H ., as the case may be. 

OR-Suoornatio" of perjury. I . Prove, that B. was 
sworn and gave evidence on the trial of P. 2. That C. soli
cited and procured B., to gi\'e false evidence. 3. "bat n. 
ga.ve false evidence, as above. 

S£N'I'ENCE. huprisonment, Section 64 of 4 Geo. 4, c. 81. 
(Honorable Company's Army) Ilnd Native Articles of War. 

PETl'l'ION-Against Co,nmanding Officers, (G. O. C. C. 
lith Sept. and 21st Oct. 1829. Regarding "romotion, 4th 
Sept. 1835. Against Pay Havildars of troops, 27th Sept. 1836. 

POISON-Attempt to murder by poison. Section 50 or 
9 Geo. 4, c. 74. "With having at ---on --day of
tmlawfully and maliciolUly administered, or attempted to 
administer to A., or having caused to be administered by B., 
poison or other destructive, noxious or deadly substance or 
ingredient or drug (name the article; 14M say or other de
dructive, 8jc.), with intent to murder the said ---." 

'VITNESSES. 1. Prove that the attempt to administer 
poison, &c. to A., or if by n., that - caused B. to admi

nister. 
2. It is often advisable to ascertain from what shop, &c. 

the prisoner purchased the poison, and .tile reason he. gave 
for buying such a quantity (as druggLSts are cautioned 

against the sale of poison to unknown persons.) 
2 D 2 
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3. If bought about the time it wall administered. 
4. Search should be made to see if A' J or B'J have any 

poison, &c. in thcir possession concealed. 
5. It docs 1I0t seem necessary to prove the exact quantity 

of poison administered-for a certain quantity will affect dif
ferent personIJ, in various ways according to constitution, 01' 

state of health__it is the anitnw-thc maliciously adminis
tering the drug. Tbe prisoner may be ignorant of the precise 
chemical effect produced on the stomach by the presence of5 
grains, though it way require 10 to kill-or to Illay have been 
put into gruel, or food and only 5 grains mny be found~r 
the presence of poison. may appear--the quantity unknown 
-the rule of law is, that-" no one shall take advantage of 
his own wrong," 

SENTENCE. Under section 59 of the Act, death-but 
under iections 27 and 29-trans(>ortation for life, or term 
of years may be awarded-for Ileclion '17 only bars a Icss 
sentence in the case ofmllraer. (See G. O. C. C. 15th Octo
ber, 1829.) 

POST, Sleeping on- (C With baving been found sleeping 
on his post, when sentry over - at --, between the 
hours of-...- and -- on or about the night (day or morn
in!J, [sc.) of --." 

'Vl'rN~sIlE8 . 1. Prove that the prisoner was put on duty 
ill! sentry at the place on the day Ilnd at the hour. 2. At 
what hour found asleep. 3. The Serjt. or corporal going 
his rounds would prove that he was not challenged-or that 
he found the prisoner asleep, baving heard so frow others 
and going to the spot. 4. The mu~kot or arms, of the sentry 
may have been taken away frolll him which is strong proof. 
5. The defence usually made is that the prisoner wall t.aken 
ill and fell down, and was overcome by the heat, &c, I ha\'c 
known the calle of a prisoner declaring he wall attacked by 
cbolcra. He was tnken to hospital-it was from the cffects 
of bard-drinking. In these callell ask, "was the pri:;oncl' 
drunk ?U 
• SENTK!Io' CE . Clauses 1 and 7 of M. A. and articles 17~ 

72,77 and 85 of the Article", of War. llolJo1'ubJe Company" 
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• ect,lon 1, of M. A. and section xii. Art. x. Articles of'VIU'. 
See Native Articles of War. 

2. Leaving post hefore regularly relieved. H 'With ha"ing, 
without beillg regularly relieved, left his post, wheu sentry 
over -- at -- between the hours of -- and _ Oil or 
about the night (day, mOr7ling, ~·c.) of _ _ ." 

\V IT:';E SSE8. I. As above. 2. Prove that he was not 
regularly relieyed. It is a crime if. before his tour of duty 
be out, he allows another sentry to relieve him. 3. If sick, 
gentries are desired to pass the word to the guard for relief. 
Nothing but sudden illne:ts, or call of nature, can be all 
excuse. 

S£)IT£:"1C£. As above. 
3. Leaving a Guard or Picqutl. "With ha.ing on 0' 

about the -- between the hour~ of -- and - left his 
guard (or picquel) at --- without having obtained leave 
from the officer, or N. C. 0., in command of the said guard, 
&c.-and not returning ulltil between the hours of -- and 
--(or ulitill!eized and brought back (and then drunk, &c.) 
or if he did not return leave ollt, 'and not returning, &c.'Y· 

WITNESSES. 1. 'I'hat he belonged to the guard, &c. 
2. That he obtained no lc~ve. 3. That he was sei:ted. 
4. That he was drullk, &c. 

SENTENCE . Clause 7 of the M. A. and articles 29, 72, 
77, i9 liud 55 of the Articles of War. Honorable COmpIl1l7/' 
section xii. Art. v. of the Art4:1cs of War. Sce Nalive Al·ti
cles of\Var. 

PREVARICATION--.C lIAROR. c, With scandaJous and 
infamous behaviour, such as i!l unbecoming the character of 
1)11 officer and a gentleman, in having, on the -- day of 
__, grossly equi"ocated and prevaricated, when delivering 
bis evidence 011 oath before a general court-martial, assem
bled at _ for the trial of -- of - Uegt." 

WITNESSES. l. Prove that he was sworn, as Ii witness. 
2. As the mode and manncr of giving his e\'idence is princi
pallyin point, two or more members of tile co~rt-ma~ial befo.te 
which he gave his evidence should be exammed. 3. It ,,:,11 
.appear from his answers to the "anous questions pllt to him 
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compared altogether, how far he prevaricated or shuffled, in 
his evidence, with a view to avoid gil·jng evidence, against 
or in favor of the prisoner who was under trial, or, with the 
view of not giving evidence applicaule to the case-well 
knowing the facts, and concealing his knowledge. 4.]f his 
c"jdence related to matters of opiniQn, there would be greater 
diOicu!ty in convicting him ; but as to the knowledge of ally 
fact, other witnesses Illay swear that he was present lUi well 
as themselves; or that he had the same means of knowing 
!:!Uch facts. 

SENTBNCE. If Icanda/oUl, ~c. Under articles 31 81ld37. 
shall be cashiered. If acquitted of cr scandalous, &0. manner," 
then dillcretwnarYllllder article 70, and may be the same sen
tence. Honorable Company', Sect. xi ... Art. xxvi. or, &c. 
Sect. xxi. Art. ii. of the Articles of War. See Native Articles 
of War. See G. O. C. C. 6th June, 1828 and 12th Feb. 
)830, for calel. 

PIUZE :MONEY-Clandestinely obtaining. (G. O. C. C. 
9th 0". 1626.) 

R. 
RACING-Transactions regarding, (G. O. C. C. 1st April, 

1837.) 
RAPE-U Rape has been defined to be the having unlawful 

and carnal knowledge of a woman, by force and against her 
will!' &Ulell, vol. i. p. 556). "The law presumes, that 
an infant, under Lhe age of 14 years, is unable to commit 
the crime of rape; and, therefore, it seems that he cannot 
be guilty of it. This doctrine, however, proceeds upon the 
ground of im~tcncy, rr.ther than the want of discretion; 
and such infant may, there~ore, be a principal in the second 
degree," (all present, aiding and assisting are, whether men 
or women,) "as aiding and assisting in this offence, if it ap
pear by sufficient circumstances, that he had a mischievous 
discretion." In ltuiia it must be recollected that in Eu.ro. 
peaN regiments gitU are allowed to marry at 13 years of age-
3 or 4 years younger than in England-and some European 
wale& under 14 yean of age might commit the crime. 



Chargel. 

2. "The offence of rape may be committed, though the 
woman at last yielded to the violence, if such her consent 
was forced by fear of death or by duress. And it will not 
be al'ly excuse that she was taken with her own cOllsent, if 
she were afterwards forced against her will; nor will it be 
an excuse that she consented after the fact, or that she was 
acommon strumpet, or the concubine of the ravisher: for she 
is still under the prou-ction of the law, and may liot be 
forced. Circumstances of this kind, however, though they 
do not nCC"essarily prevent the offence from amounting to a 
rape, yet are material to he left to the jury, in favor of the 
party accused, especially in doubtful cases. The ootioo that 
if the WOUlan conceived, it could not be a rape, because she 
must, in such case, have consented, appears to be <Iuite ex
ploded!' (Ibid, p. 557.) 

3. " Upon a case reserved, 4 of the judges thought that 
the having carnal knowledge of a woman whilst she wa" 
under the belief of its being her husband, would be a rape j 
but the other S judges thought th:lt it would not be. But 
several of the 8 judges intimated that if the case should 
occur again, they would advise the jury to find II. special 
verdict-" (Ibid, p. 558.) 

4. Section 66 of the Act 9 Geo. 4, c. 74, declares
"Whereas offenders frequently escape by reason ofthe diffi
culty of the proof which has been required of the completion 
of these several crimes, &c.-lhat it shall not be necessary~ 
&c. to prove the actual e»~i.uion of ,eed in order to constitute 
a carnal knowledge j but that the carnal kLlowledge shall be 
deemed complete upon proof of pentlratwJl, only!~ 

5. "But a ,'ery slight penetration is sufficient. Thus, 
where it was pro\·cd 011 behalf of a prisoner, who was 
charged with having ra\'ished a young girl, that the passage 
of her parts was so narroW that a finger could not be intro
duced j Slid that the membrane called the hymen, which 
crosses the vagina, and is an indubitable mark of virginity, 
was perfectly whole and unbroken; but it was admitted .that 
the hymen is in some cases an inch and in others an Inch 
and a haIr beyond the orifice of the vagina; the judge left 
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it to the ju'1' to say whether allY penetration was prdtec1. 
And the judges afterwards held that this direction was pel'~ 
(eclly right, and that the least degree of penetration issuffici
ent." (1IJid, p. 558.) 

6. Riclleraud (p. 437)-states th8.t-" The relaxed stRte 
of the parts from a great quantity of mucus, in a woman 
subject to the fluor albus; or from the blood of the mell~ 
strual discharge, may make the hymen yield and not ruptureJ 
so that a woman might ,eem a virgin without being such j 
while ano\her woman who has not lost her virginity might, 
from illness, have her hymen destroyed . There are, in the 
last place, pcrsons in whom the hymen is 80 indistinct, that 
several anatomists have doubted its existence." 

7. The ravished party is a competent wilnells; ani! 
Indeed s lie is so much considered as a witness of necessity, 
that where a husband has been charged with having assisted 
another man in ra\'ishing bis own wife, the wife hIlS been 
admitted as a witness against her hUsband . Bllt though 
the party ravished is a competent witnew, the credibility of 
her testimony must be left to thc jury, upon the circutu. 
stances of fact which concur with that testimony/' (R",
tell, ibid, p. 562.) 

8. ((Lord Hale says--H It ~ true, that a rnpe is a most 
detestable crime, Bnd therefore ought severely and imparti~ 
ally to be punished with death; but it must be remembered 

J 
that it is an accusation easily to be made lllld hard to be 
proved, and harder to be defended by the (larty accused, 
though never so innocent/' And adds-Ie the heinousness 
of the offence many times tranSI)()rting the judge nnd jurr 
with so Uluch iudignation, that they are over hatitily carried 
to the conviction of the person accused thereof, by 'he COli'" 

.fident testimollY, sometimes, of mali.c'ofU and false wit_ 
;nesses." ( Ibid, p. 563.) 

C II ARGE. "With having at - on -tlay of _ "iolently 
and feloniously Illude an assault upon the person of _, 
(age 7, 8,9, &C. if a child) and violently, lind IIgninst her 
will, feloniollsly ravished and carnally known the said-." 

\VIT:-:r.:sn;a. I. The party ravUihcd; other witlleHei j,f 
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they were present, or near the spot at the time 2 PI . . . rove 
ler age. 3.]f any Crles were heard, as if calling for help 

4 .. The medical. el'idence as to the state of her person and 
~rlvate ~arts. :>. The condition of the clothes \Vorn at the 
time. 6. If she has had any quarrel with the prisoner 7 
H If the witness" (she) H be of good fame; and if Ehe' pre~ 
sently discovered the offence, and made search for the 
offender. If the party accused fled for it." (Blachtone 
vol. h'. p. 213). 8. The accused if discovered in the fact wa~ 
his person examined: (instances have been known of sol:liers 
diseased, conveying the disease to children; and such forms 
strong proof against the accused.) 9. H The statute of 

• Westminster 1. c. IS-makes the deflowering a child above 
10 years old and under 12, though with her own consent, 
a misdemeanor punishable by 2 years' imprisonment." 
(RuS8ell, vol. i. p, 564.) 

SESTEKCE. If the girl be under the age of 8 years, the 
sentence is death, as a felon (may be transportation for life 
or term of yea~ under sections 2i and 29 of the Act). If 
above the age of 8 years-and under the age of 10 years-u. 
mudtmeanor and impruonment (section 65, of 9 Geo. 4, 

c. 74.) 
AlSauU with intent to ravish. 1. "Where there is no 

reason' to expect that the facts I\nd circumstances of the 
case, when given in evidence, will establish that tbe crime 
of rape bas been completed, the proper course will be, to 
l>refer an indictment, for an assault with intent to ravish; 
which offence, though only :r misdemeanor, yet is one o( a. 
very aggravated nature, and has, in many instances, beeu 
visited with exemplary punishment. But this proceeding 
should not be adopted where tbere is any probability that 
the higher offence will be proved; as where, upon au i.ndict
ment for an assault with intent to commit a rnpe, the 
prosecutrL'( proved a rape actually committed, a learned 
judge directed an acquittal, 011 the ground that the rni8de· 
meanor \'Vas merged in the felony. (RUlBfll, vol. i. p. 563.) 

2. It will be seen that there is great difficulty in proving 
a rape iu the case of young children (see Precerknl, Wlder 

2. 
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the head" Children")- 80 that it is better to try for the 
"attempt" in such cases; and on proof, the discharge of 
the pri~oner may be effected : as it caanot be expected that 
a gid much under 8 years of age could prove the rape com
mitted on her person. 

CHARGE. "With hal'"ing at -- on - day of - as
saulted, rhea/ttl, wounded and ill treated) -- (aged - years) 
with intent violently and against her will, feloniously to 
ravish and carualJy know the said ---." 

WITSE8888. I. The attempt may be partly proved by 
the girl and partly by other persons. There b here no proof 
of penetration reqlliredJ~vcn any injury to her private 
parts, would be slifficicnt-penctmtion, indeed, may be i m_. 
possible owing to her tender age. 2. The state of her 
private parts and clothes and of the prisoner' ii-will be im
portant evidence. 

CASES, as to native lOomen, O. O. C. C. 27th Nov. 1821 j 

18th May, 18"2"2; 31st Jan. Ht25; 18th Aug. 18"27 j 11th 
July, 1828 ; and 13th Jan. 1834. A Native girl of 7 or 8 
years, G. O. C. C. 31st Jan. 1825. European girl1l, one 
under 5 years, 31st (K. T. 28th) Aug. 1833. In the case 
of the girl under 5 years, the prisoner wail acquitted of the 
rape and found guilty of the attempt. (2 years' illl}lriilOIl
ment, and recommended by the cuurt, at the expiration of 
the sentence to be di,eharged with itJ1wminy from H. M.'s 
sen'icc. " 

ROBBERY-{See G. O. C. C. 2Dth Sept. and 28tl1 Nov. 
18'17; 27th Nov. 1818 j 3Ot.h April, , ~; 18th Jan . 1&31; 
2nd March, 1832; 8th Jan., 10th June, (K. 'r. 9th May,) 
and 7th Oct. 1833; 5th Feb., 31st (K. '1'. 19th) March, 
1835; 11th Jan. 1836, and 15th (K. '1' , 13th) Feb. 1838.) 
See Burglary, aod Higltwa!l-robber!l' 

s. 
SODOMY-I. Sect. 63 of 9 Geo. 4, c. 74, enacts, H Tho.' 

~very penon convicted of the !loominllble crime of buggery, 
committed either with mankind or with allY anilllal, shall 
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suITer death as a felon." RtUlell, 'Vol. i. p. 567, states, that 
u the offence consists of n carnal knowledge committed 
against the order of nature by man wi.th man; or in the 
same unnatural manner with wOlllen j or by man or wo
man in any manner with beast. \Vith respect to the car
nal knowledge necessary to constitute this offence, as it is 
the same that is required in the case of rape, it will be suffi· 
cient to refer to that crime." 

2. .Arcllbold, p. 262, state!! that, " I . I t is not necessary 
to prove the offence to hllve been committed aDainst the con 
.ent of the person upon whom it was perpetrated; 2ndly. 
Both _Dent and patu,.t (if consenting) are equally guilty. If 
it be committed on II. b(JY under 14 years of age, it is felony 
in thc agent only; and the samE', it should Sf'em, as to a Dirl 
under twelve." But section 63 of 9 Geo. 4, c. 74, specifies 
no age-the words are "evo/y persoll," so that the age in 
India, is immaterial. 

CHAttGE. "With having at ---, on the -- day of 
_ feloniously made an assault on --, and feloniously, 
wickedly, and against the order of natlllre, carnally known 
the said - and committed the deteiitable crime of bug
gery on the body of the said - (or beast). 

SENTENCE. Death as a felon, under section 63 of the 
Act; but under sections 27 and 29, may be transportation 
for life or term of years. See PrecedeIJI,-wuler head of 
Unnatural crime •. 

STABBING-Withinlent to do lome grievous bodily liarm. 
CHARGE. n With having at - 011 - day of-
183-. feloniously and maliciously stabbed with u bayonet 
ill the left arm, belly, and back, Peter Elliott, Drum Major, 
of the same ltegt. ; with intent in so doing, to do hiw> the 
said Peter Elliott, some grievous bodily harm." 

SENTENCE. "'l'ransportatioll, as tl. felon, for seven (7) 

years." (G. O. C. C. 3rd Jnne, l836.) 
STEALING-From a dweliinD liotUt, ~c. (G. O. C. C. 

9th May, 14th Ma)', (K. T. 21st April,) and 13th. Oct. 
I t!35 ; and 11th March, 1836.) See section 87 of 9 Geo. 4~ 
c·74. 


2 • 2 
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STOLEN GOODS-Having ill po"elliotl, knowing them 
to be alolen. (G. O. C. C. 5th April, 1823; 6th March. 
1828; 13th Aug. 1834, and 18th (K. T. 12th) Jan. 1836), 
under section IOl. transportatio11, 1IS a feloll, not exceeding 
14 years, Of, to imprisonmt?il not exceeding 3 years. 

SWINDLING-(G. O. C. C. 3O<h Dec. 18"26.) 

T. 
THEFT-(G. O. C. C. 29th (K. T. 26<h) July, 1834.) 
TREASURE CHEST-Stealing from (G. O. C. C. 20tb 

Dec. lEt21; 18th June, and 2nd July, 1836). 

u. 
UNNATURAL CRIME8-See Sodomy. 

w. 
WO'CNDING-l. Witla intent to do some grievous bodif!l 

harm." CUARGE. "With having nt -- on the-
day of -- violently, maliciously and feloniously assaulted, 
and severely wounded, with a sword, or other sharp instru
ment, -- i with intent to do himJ the said -, some 
grievous bodily harm." 

SENTENCE . Under section 60 of 9 Geo. 4, c. 74--Dcath 
as n felOIl. But, under sections 27 an d 29 of the Act, ma.y 
be transportation for life, or term of years. 

2. WOIHadingwith intent to murder, (section 59 of the Act.) 
-G. O. C. C. 15th April, and 2"lnd Sept. 1828; 15th Oct. 
1829; 5th :\fay, 1831, and ~4tb Feb. 1836. Other cale, 0/ 
wounding, (G. O. C. C. 19th Aug. 1829; 29th Oct. and 3rd 
Nov. 1830; 19th J an., 16th April, and 31st Aug. 1831; 
15th Oct. 1832; II tb and 22nd July, 1833; 18th Sept. 1834; 
16th (K. T. 14th) May, 1836; 20th July, 1837, and 15th 
Jan. 1838.) 



CHAPTER IV. 


REGIMENTAL COURT MARTIAL. 

J. HEADING . Proceedings of a (Buropean or Native) 
Regimental court-martial held at --- by order of - 
commanding - regiment, for the trial of --, and such 
other prisoners as shall be duly brought before it, and np
pointing the following officers to compose the court. 

2. Prtlident. 
Capt.A--. 

Member,. 
Lieut. B _. Lieut. C --. 
Ensign D _. Ensign E -. 
Interpreter, Lieut. F ---, if a nati\'c court or if 

there arc native witnesses. 

G _, Superintending officer, or pros("cutor. 


N. B.-5 or 3 officers may (orm the court, if 5 jifC not 
conveniently to be had. H a Native court, subadars or jellln

c1ars are president and members. 
]f the regular interpreter is sick any other officer umy be 

appointed i and in failure of any interpreter ally officer of 
the court, being sworn as interpreter. may interpret to the 

court. 
A copy of the charge should be given to the prisoner a 

proper time before the trial (at least 24 hours), and the inter
preter should give a transiatioll to him, and explain it to 

him. 
It is directed that at Native courts the names of the offi

cers to compose the court shall be made known to the pri
soner, that if he has any proper objection it may be urged 
by him before the court is sworn. Prisoners are never asked 
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at Regimental courts-martial if they have any objection to 
any of the members. 

3. PLACt': OF A88ElIDLY. Dinapoor. Mondny--day 
of -- I8:$-. The court met thi~ day at 6 A. )1. (or other 
hour) at the regimental mess room. President, members 
and interpreter, aU prcscu t. 

4. MODE OF SITTI:SO. The president takes his seat, and 
the members right and left of him, according to seniority. 

5. PRISO:SER BROUGnT IN"TO COURT. 1'he l,risoner-
of -- company of -- Regt. is brought into court, call
ed by namc, and placed opposite to the presidtmt. If he 
has been hand-cuffed, he cannot legally demand to have 
them taken off till he has pleadeu. And, theil, if there be 
any fenr of rescue, or escape, they may be kept on, and 
indeed, if he strikes one of the sentries ill court (there are 
usually tleo) the haod·cufTs may be kept 011. 

6. ORDKR FOR ASSEMBLY RKAD. Hl'ad the regimental 
order directing the assembly of the court, and appointing 
such and such officers president and members, (the order 
not to be j'l3erted.) 

7. COURT SWOR:\,. The president swears the members 
(atid may be altogether), after which olle of the members 
swears the president. 'rhe interpreter is sworn by the pre· 
sidellt when required. At Native courts·martilll, the super
intending officl'r swears the interpreter, who, then, swears 
in the prcsidcnt, and afterwards the members. After which 
the interpreter swears the superintending officer. 

S. CIIARG£s-(when reud bt/ore arraignment). The 
court may before the arraignment of the prisoner, read the 
charges and clear the court, if there be any doubt; and might 
if there should be any real defect in them, adjourn the court; 
as after the prisoner's plea (arraignment) th£'y cannot be 
altered. Howc\'er this should not be done on slight 
grounds. 

9. If the charges are very defective. Adjourn the court 
aDd report through the Adjutant, to the Corng. officer, and 
record" the court having great doubt regarding the wording, 
&C. of the charges, adjourn at A. ll. sine die, alld 
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report the same for the information of the Comg. officer." 
Prisoner remanded . 

10. RE-A8SE)fULY. The court reas8embles agreeable to 
regimental order8 of - date at ---atti A.)4. President 
and members, &c. all present. 

11. PRISONER BROUOHT INTO COURT. The prisoner is 
brought into court. 

12. LE'M'ER READ. The president reads a letter from the 
Adjutant hy order of the Comg. officer, pointing out that the 
court are mistaken as to the defect in the charges and direcbl 
them to proceed with the trial. (G. o. C. C. 6th June, 1821.) 
(Letter recQrded) . 

13. CRAROES READ TO PRISONER. The charges (or 
modified charge" the pruoner hfJvillg a copy) are read to the 
prisoner, and entered as follows. 

14. PLEA. Qn.-By pre,ident to prisoner. Private 
---, &c. Are you guilLy. or not guilty? 

A.-Not guilt)·. If he pleads guilty one or more witnesses 
are directed to be examined-to cnable the Comg. officer to 
judge of thc merih of the case, as to remitting part, &c. of 
sentence. 

OR,-The prisoner may plead guilty to part of the charge, 
and oat guilty to the rest. 

15. ,VITN£SS£S. Withdraw, nU but tht! one to be ex
amined. 

16. PROSEOUTOR. The Adjutant or Captain of the com
pany (must be a military person), or Qr. Master, &c. makes 
a short introductory statement if necessary which is seldom 
the case. If he has any evidence to gh'e he should be ex
amined as 1st witness. 

PROSECUTOR. - Sworn, &c. examined as a witness for 
the prosecution . (To record (U beJow* in the margin at 
~ach page throug/tout tlte proc~eding', lst, 21ld, witnell, 

~c.) 
17. CHARGES NOT READ. It is not usual to read the 

chargE's except in very ordinary cases; as it instructs the 
witness what evidence to give . 

.. lit WitneN prOiecutioll. 
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Qo. To protecutor by preside1lt.-" 'Vhat do you know 
regarding the prisoner's conduct on the 15th instant ?" 

A. I was present on the 15th ioet. when the- prisoner 
said he would have justice, and went up to, and struck, Serjt. 
---, then in the execution of his duty, (\!I orderly Serjt. j 
and the prisoner, also, said, while I was examining into the 
conduct of some other men, that I fal'ored the N. C. O. 

Qu.-Was the prisoner drunk ? 
A.-No, he was not. He bad, I heard, been drin'king, but 

was then perfectly sober; Serjt. -- told me that morc than 
24 hours had elapsed since be was brought to the barrack 
guard . 

Croll-examined by prisoner. Qn.-Did not Serjt. -- 
give me abu8c, and caU me names r 

A.-No, he did not. 
Prostcut()t' remains in court, and calls Serjt. ---. 
Serjt. ---* called, sworn, and examined by prosecutor. 
Qn.--8tate what was the prisoners conduct on the J5th 

instant? 
A.-He said I was not fit to be a N. C. O. and came lip 

to me and struck me. 
Qn.- Who were present when this occurred? 
A.-8erjt. --- and Corporal---. 
Qu.-Was the prisoner drunk or sobt'r? 
A.-Quite sober, J put him through his facings-and he 

did them correctly, :rnd I saw him walk t>teadily. (Cail Serjt. 
- -- and Corporal-- i/required.) 

18. TOE PRISONER TAKES lLL. The prisoner being 
taken ill, the court adjounl at -- P. )1. till tu-morrow at 
6 A. );t. 

2ND DAY'S PIlOCEJo.:DINGS. 

19. Tuesday - - day of --. The court reassembled 
this dny at the lUess room agreeably to adjournment of yes
terday. President and members aU present. 

The Adjutant forwards a medical certificate signed by 
Dr - statiog the prisoner's inability to attend the court, 

·2nd Witneu prOHcutiol1. 

• 

t 

• 

, 
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owing to sickness; but shall report when he will be able 
to attend. The court adjourn at - o'clock till the pri. 
lioner shall be reported wen enough to attend. 

3RD DAY'S PROCEeDINGs. 
20. R£ASSK)f8LY. Wednesday--dayof---,I83-. 

The court reassembled this day at the mess· room by order 
of the president. President and members aU present. 

Read report of Dr. --- certifying the prisoner's beiug 
well enough to attend the court• • The prisoner is Drought 
into court. 

The prolecutor appears in court. 
21 . PRISONER ILL. The prisoner being weak from the 

effects of illness, requests leave to have a chair. 
'l'he court order a chair for the prisoner. 
22. PROSECUTION CLOSED. The l>rosecutor declares the 

prosecution to be closed. 
23. The president (or superintending officer) to prisoner. 
Qn .-Private , what have you to say in your de· 

fence ? 
A.-I beg to give in this paper as my written defence

and that it may be read by the president, or any member of 
the court. 

24. DUENCE. Read by the president. (If at a Native 
court, the interpreter reads it (tranalation). Sometimes a 
prisoner asks for a day to prepare his defence-but this is 
seldom the case at inferior courts·martial. Sometimes it is 
written for him in court--or he makes (moll tl.8ual) a 
verbal defence, and throws himself upon the mercy of the 

court. 
25. WITNJt8SES-Char4cttr. Have you any witnesses 

whom you wish to caU? 
A.-None, but as to cbaracter, I beg leave to call on 

Lieut. _, member of the court for a character. 
Lieut. _*, leaves his seat, and is sworn as a witnell 

by the pre~ident. • . 
Qn._Bypriaoner. Have the goodoeflS to state your OplOl. 

on of my general character • 
• 18t Witnese defence. 

2 • 
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A.-You belong to my company; since I have known you ... 
now 5 yeara, I have never known you to be insolent before, 
or to use violence to any N. C. 0., or use intemperate lan
guage. Witness resumes his seat as member. 

26. DEFAVLTER'S BOOK. The prisoner requests that 
the regimental general Defaulter's Book Illay be produced. 
1'he Adjutant is sent for to bring it. 

Lieut. ---,* Adjt. -- Regt. Iworn and states that 
the book which be now produces is the regimental general 
defaulter's book. 

The president desires the Adjutant to point out the pri 
soner's company and name. 

'rhe president refers thereto-and finds that the prisoner 
has not before been tried by ally court-martial j and that 
there is nothing particular recorded against his name-(re
cQrd Ihtufact,). 

Qu.-By prisoner to Adjt. -. How long have I been in 
the regiment? 

A.-12 or 13 )'ears. 
27. DEFENCE CLOSED. The prisoner having nothing 

more to offer, closes his defence. 
28. COURT CLEARED TO DELIBERATE. The court is 

cleared to deliberate. 

29. PRISONER. REMANDED. The prisoner is ordered to 
be taken 	to tbe guard. 

Proceedings read over if required. 
30. FINDING. 	 The court are of opinion that the pri

lIoner - No. -- of -- (or Capt. ---'s company, 
-- Regt. is guilty or tbe charge exhibited against him. 

31 . SKNTENCE. The court sentence the prisoner, 
No. -- or - (or Capt. -'8) company, __ Rege 
to suffer -- imprisonmeilt (or solitary imprisonment) for 
- days, in such place as the Comg. officer lIlay be plealled 
to direct. (Sig1iCtl) - President. Taken (or tellt) sealed 
to the Comg. officer, as the Regtl. rule may be. 

Con.sult the preceding chapter, under the head oft< ChaTgu, 
~c." and the Articles of War. 

32. 	 CORPORAL PUNISIIME:>iT. H . M!s Serviee-G. O . 
.. iDd Wilneu defence. 
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H. O. 24th August, 1833, in cases of-I. Mutiny, insub
ordination, and violence, or using or offering violence to 
superior officers. 2. Drunkenness on duty. 3. Sale of, or 
making away with arms, ammunition, accoutrements," or 
necessaries, stealing from comrades, or other disgraceful con
duct (to restrain it in the above cases 8S much as possible, 
with safety to the discipline of the army), not above 100 
kuhe8 by a regimental court-martial. Imprisonment for 
30 days, solitary impri:.onmcnt 20 days. 

33. HONORABLE COMPANY'S ARlty. Not l:lid down 
as to amount of corporal punishment (,hould be tu above). 
Imprisonment 6 weeks, solitary or otherwise. 

34. NATIVE SOLDIERS. Under G. O. G. G. of I. in C. 
No. 50 of 183&-24th Feb. 1835, corporal punishment pro
hibited-and dumi8,al in cases of " stealing-marauding
violence on a march-gros8 insubordination-serious offence!t 
against discipline--or actions of a disgraceful aud infamous 
nature, unbeeoming the character of a soldier." 

N. B.-Under circular A. G . O. 20th Oct. 1837, corpo
ral punishment not awardable to drummers or musicians in 
the Native army-(by G. G. of India in. Council.) 

35. ADJOURNllENT. The court close their proceedings 
at _ o'clock and adjourn nM d~ (or having closed, &.c. 
proceed to the trial of --- ). 

N. B.-The pages are directed to be numbered. There 
should be no erasures or interlilleations. 

36. ReVISION. 'l'be court reassemble at the mess-room 
this __ day of _ 183-, agreeably to regimental orders 
of _ date, to revise their finding and sentence. 

President and members all ·present.-Read and enter a 
letter from the Adjt. by order of the Comg. officer, pointing 

out an error--no Dew evidence. 
37. REVISED PIN DING . The court having reconsi~ered 

the evidence, find - (or adhere to their former findlllg:) 
38. REVISED SEl'TENCE. The court sentence the pn

soner, No. _ of - (or Capt. _ 's ) company ---: 
Regt. to _. Confirmed. (Signed) - Comg. - regl

Ultnt. 

2 F 2 
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N. B.-To leave a space between sentence and adjourn
ment for Comg. officer's confirmation. &C. 

39. ADJOURNMENT. The court adjourn at -- o'clock, 
-lint' die. 

(Signed) Captaio. 
-- Regl. PrtBidt'nt. 

N. B.-By circular H. G. 24th June. 1830. it is directed 
that a medical officer should certify whether the prisoner is 
capable of undergoing corporal or other lmnishmt'llt. It 
may be as follows:

If 1 hereby certify that I have examined ---. and find 
that he is ill i\ good state of health, and capable of Iluder
going corporal punishment, or imprisonment, ilolitllry or 
otherwise. (and with or without hard lahor.") The words 
in brackets are intended for the home service. Native 101
ditTl. if sentenced to dumulal from the service, the proceed
ings are to be sent to the general, &c. officer Comg. the divi. 
sion with a deBcr1plive roll; and the Comg. officer should 
approvt', &C. of the proceedings, and recommend. &C. the 
execution of the sentence, or he may remit the sentence. If 
sentenced to be deprived of the extra rupee per mensem for 
length of sen'ice, the proceedings must (G. O. C. C. 11 th 
J'Uly. 1837) be sent to the Adjutant General of the army for 
the COllullllndcr.in·chiePs confirmation. A descriptive roU 
to be sent . 

See G. O. C. C. 5th May, and G. G. of India in Counci4 
17th April. 1837. 

NI"nDn-illg. 'rhe proceedings beginning 18t Jan. and end
ing 31st Dec. of each year, are ordered to be numbered 
1. 2, 3, &C. 

Rtgulry. To be sent after execution of sentence. to 
D. J. A. G. for registry, if ill the Honorable Company's ser
vice. 

HOURS OF SITT1NO. In India from 6 A. M to 4 P. M. (in 
England, 8 A. M. to 4 P. M.) The same as to Native troops. 
(Lr. No. 516, J. A. G. 5th Oct. 1835.) Where an immediate 
example is to be made, may sit at any hour day, or. night. 

CCtr1'oOOralion. It should not be recorded-" Witness 
corroborates the former witness'B evidence!' 
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DISTRICT OR GARRISON COURTS-MARTIAL. 

1. Proceedings of a district (or garruon) court-martial, 
a8sem~led at ---, on the _ day of - 183-, by order 
ofMtt.Jor General (or other officer not under the rank ofLieut. 
Colonel) ---, commanding the -- division (di8 tritt or 
garriJon)-for the trial of , and of such other prisoners 
as shall be duly brought before it. 

2. 	 P reside111 --- of -- Regt. 

(never under the rank of Captain.) 


],ftm/)ers. 
Capt. -- of -- Regt. Capt. -- of -- Regt. 
Lieut. - of -- Regt. Lieut. - - of -- Uegt. 
Ensign -- of -- Regt. Ensign - - of -- Rebrt. 
N. B.- Or in single column. See Genl. court-martial. 
The court may be entirely composed of the officers of the 

prisoner's Regt.---or partly of officers from other Regts. 
In England and on the home service, staff officers (uctpt 
.A.. O. C.) are eligible to be members, &C. of these courts. 
'!'he president must not be the Comg. officer of the prison
er'8 Regt.-nor Governor of the garrison, &c. 

3. I NTERPRETER. If required. 
4. PLAOE OF ASSEMBLY. Dillapoor, Monday -- day 

of _ J83-. The court met this dar at the mess-room, 
&c. of _ Regt. at -- A. )I. agreeably to division, &c. or
ders. President and members all present. 

5. PRISONER BROUCUT INTO COURT. The prisoner 
(number and company, &c.) is brought into court--sce as 
to IroM, &C. &gll. court-martial, No.5. 

6. ORDERS FOR ASS£MBLV READ. R~dthe division and 
station orders directing the form:ltion and assembly of the 

court. 
7. CHALLENGES. The names of the officers composing 

the court, are read over by the president to the prisoner. 
Qn.-By president. Private -, have you any objection 

to any of the officers composing this court? 
A.-None. (Ifhe bas any, he must give bill reasons)-the 

court is cleared, to decide, and the member withdraws till 
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it is decided whether he shall sit or not. If the president be 
objected to, the objection must be recorded, and reported to 
the A. or D. A. G. &c. for the information of the general 
officer, &c., and the court adjourns. ]f one of the members 
be cballenged the same must be done (if only 7 oJlict.ra) as 
it is not usual to name more than 7 officers in orders. 

N. B.-As to PreviOU8 Contlictiol'U, see No. 23. 
8. COURT SWORN. The president swears in the mem

bers, and one of them afterwards swears in the prc!iident. 
9. CUARGEa READ A'fI.'D ENTERED. The charges are read 

and entered, lUI follows :-(l£ difeciitle, aee Regtl. court
martial, No.9.) 

10. PLEA. Qn. by prelident to priloner. Are you guilty, 
or not guilty 1 (See Regtl. court-martial, No . 14.) 
A.
11. Witnesses withdraw, except the one under exami

nation. 
12.-PROSECUTOR. (The Captain of the company, &c. 

or Adjutant) lIee R egtl. court-martial, No. 16. If he has 
any statement he makes it, and it is recorded; and then 
examines hia witnesses. 

13. 1ST WITNESS FOR PROSECUTION. Private - -* No. 
- of - Compy. - Regt. called, sworn (by President) and 
examined by Prosecutor-(not usual to read the charge.} 

Qn.-By prosecutor.-State what you know regarding 
the prisoner's conduct on the night of --- 
A.
Crw8-aamined b!l prilo1leT, Qo. - 
A.
R e-tzamined by Prolecutor, Qn.-

A.
By Court, Qn.-

A.
And so on with the other witnesses. 

14. Plt08ECUTION CLOSED. The prosecutor here closes 

the prosecution. 

.. lit. Wj,oeu prosecution. 

http:oJlict.ra
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15. ADJOURSYENT. It being -4 o'clock p ., th rt
d' "I 	 . . e cou 

a 	Jo~rn til to-morrow morning M _ o'clock. 
Prisoner remanded to confinement. 

2ND DAY'S PROCEEDING!!. 

Dinapoor, mess-room - Regt. Tuesday _ day of-
183- j the court reassembled at _ A. H.-pursuant to 
adjournment of yesterday. 

President and members all present. 
'l'he prisoner Private - is brought into court. 
16. DEnNc£. The prisoner is called upon for hili 

defence-read and entered_(read by president, &c. See 
Begl/. court-martial, No: 24.) 

17· ht Witneulor defence • . 
18. CnAllACT£R OF PRISONER. See Nos. 25 and 26 

Regtl. court-martial. 

19. DEFENCE CLOSED. Recorded-the prisooer having 
nothing more to offer, closes his defence. 

20. COURT CLEARED TO DELI8ERATE. The court is 
cleared to deliberate. (If any previous convictions the pri
soner not to be taken away to the guard-roam-but kept 
out of hearing, and the Adjt. should be warned.) 

2J. FINDING. The court are of opinion, that the prisoner 
Private --, No. - of No. - , (or Capt. --'s) company, 
-- Regt., is guilty of the charge exhibited against. 

2'2. COURT RE-OPE:'I:BD. 'l'he court is re-opened-the 
prisoner is again brought into court. The prosecutor appean 
in court. 

23. PREVIOUS CONVICTIONS. 1f the prosecutor desires 
it and there are any previ01a convictiotl8, he intimates the 
same to the court, for (see Precedent, under convictiotl8) it 
does not rest with the court. 

It appears under circular War Office, 24th March, 1830, 
that the president is, helore the court i, ,worn, to ascertain 
if notice of such intention has been given to the prisoner. 
A Field officer suggests that the question to be put, be all 

• lit WitDm defrQce. 
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~0110W8-" Hal the priloner received all the uual noticet 
f"t!quired by the RegulatiQRI ?" The object i~ to conceal the 
fact from the court's knowledge till found guilty. 

24. AOJT. SWORN. Lieut. -- Adjt. H. M.'s - Regi
mt'nt called, sworn (by president) and examined by prose
cutor. 
. Qn.-To Adjt.-Has the prisoner received due notice 

that aformer conviction (or conviction.!) would be gi,'cn in 
evidence again st. him? 

A.-Yes, I ga,'e him notice myself. 
Qn.-Produce the former cOlwictions. 
A.-Here they are. (Prosecutor referl3 to court-martial 

book, &c.) 
Rii:CQRD OF PREVIO US CONVICTIONS. Private;

No. - of No. - company - Regt. 
1.1 Conviction. Tried, at - all - day of -- 183-, 

for theft, and sentenced to 100 lashes by a Regtl. COllrt

martial. Confirmed-50 lashes inflicted, the remainder 
remitted. 

2nd Conviction-the same. 
26. GENERAL CHARACTER 0/ prnontr. (Either the 

prosecutor or court, can call upon the Adjt., Capt. of 
prisoners company, &c. for a character-supposing tbe 
prisoner bad not done so-or for witnesses, if the prisoner 
bas only produced the Defaulter's Book, which contains 
offences punished by the commanding officer; but though 
it (Regt!. Gen!. Defaulter's Book) may not contain his name. 
still the conduct of the prisoner may have bet':n lately bad, 
and the same may be inquired into, to-ff mete out punish
ment." See Convictions under Precedent•• 

ZJ. SENTENCE. The court, taking into consideration 
two (2) prcvious convictions, (and the pruo1ltr', general bad 
character) sentence the prisoner, Private - No.
of No. -, (or Capt. -'s) company, - Regt., to 
suffer imprisonment for four (4) months, in such place as the 
'Major General, &c. commanding the division may be pleased 
to direct. 
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N . B .-Agreeably to Circular H. G. 16th December 1837 
Solitory imprisonment can only be awarded for one I~onth.' 

(Signed) Major, 
-- Regt. President. 

Confirmed. 

(Signed) Major General, 
Dinapoor, 1st Sept. 1838. Comg. Dinapoor division. 

28. ReCO:MMENDATION TO MF.RCY. (If so leave 8pact 
between it Gnd sentence, lor confirmation G1Id n!/flatllre of 
Commanding oJlicer). 

(6 Officers recommend the Prisoner to mercy.) 
(Signed) Major, 

--Regt. President. 
29. RECOMMENJ)ED TO 11£ DISCDARGED WITII IONo

MINY (for disgraceful conduct). The court beg most earnestly 
to recommend that prisoner, owing to the infamous nature 
of his condnct and general bad character, may be discharged 
H er Majesty's service, with ignominy. 

N. B.-In this case the General, &C. officer commanding 
the division should record" ApprtJVed; but a' tile prisoner iI 
recommended to be di8clwrged with ignominy, the proceeding' 
will be transmitted to Army Head Quarters." (In [ndie 
there is a great objection to disch,uge European soldiers, as 
they must either roam about as vagabonds, or Government 
pay the expense of sending them home. I recommend that 
such men may be sentenced bf a Genl. court-martial, to 
sen'e on board a mall-of.war.) 

30. TRAN811I88ION. The proceedings are transmitted 
to the J. A. G . for tran smission to the J. A. G. in Loudou. 

20 
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APPEAL FROM A REGIMENTAL TO A GENERAL 

COURT-MAltTIAL. 

1. Proceedings of a European general court-martial 
held at Dinapoor, on Monday, the 9th dayof October, 1S26, 
in pursuance of Genl. orders of the 30th Sept. 1826, and by 
order of Major Genl. Dick, commanding the Dinapoor 
division, and by virtue of a warrant from H. E. Genl. the 
Right HOIl. Lord Combermere, G. C. B., G. C. 11., Comman
der-ill-chief in India, for the trial of all such prisoners as 
may he duly brought before it. 

2. 	 Pre8ident. 
Lieut. Col. Wardell, 14th n.egt. N. I. 

Member,. 
Captain T. Marshall, Artillery. 

__ W. Martin, 57th Regt. N. I. 

--- S. Bolton, H. M.'s 31st Foot. 


5. 	 --- Sir C. Farrington, Bart., H. M.'s 31st Foot. 
--- W. Doardman, H. M.'I 31 It Foot. 
- C. Shaw, H. M.'s 31st Foot. 
Lieut. A. Farquharson, 6th Extra Regt. N. I. 
--_. A. Douglas, H. M.'s 31st Foot. 

10. -- R. Campbell, H. M.'s 31st Foot. 

-- A. Speirs, 6th Extra Regt. N. I. 

-- A. Grocber, H. l\f.'s 31st Foot. 

-- J. RusseU, 46th Regt. N. I. 

--- W. A. Smith, 57th Regt. N. I. 


15. J. B. n.. Oldfield, 40th Rcgt. N. 1. 
Capt. J. Steel officiating D. J. A. G. Dinapoor and 

Benares divisions, conducting the trial. 
3. ASIEMnLY. The courl having tlSl!cmblcd in the mess 

hOllse, H. M.'s 31st Regt. at II A. M., the president, mem
bers, alld Judge Advocate all presellt. The Appellant and 
Defendant appear before the court. 

4. ORDERS READ. G. O. by the Commander-in-chief, 
dated 30th Sept. 1826, directing the assembly of the court, 
are nad . 
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.Station ~rde~ by Major Genl. Dick, commandittg at 
Dmapoor, directing the formation and assembly of the court, 
are read. 

S. LETTER FROM AnJT. GENL.-A letter from the Adjt. 
Gent. H. M.'s Forces in India, granting the appeal of 
Prh'ate John Leeson, 31st Foot, from the decision of a 
Rtgtl. court-martial, is read. 

6. 'VARRANTS. 'fhe warrants to the president, and 
Officiating D. J. A., are read-(as a G. O. Will usued the 
Commander-in-chiej, warrant to M. G. Dick, WUI not 
required to he read.) 

7. QN. BY J. A. TO ApPELLANT-John Leeson, have 
you any objections to any of the otlicers present sitting as 
members of the court ? 

A.-None. 
S. QN. TO DEFENDANT, CAPT. BYRNE-Have you any 

objectiolHl to any of the officers presellt sitting as memberll 
of the court? 

A,-None. 
9. OATIIS administered to the president, si..ngly, and then 

to the members by the J. A. The prcliidentswear" in the J. A. 
10. WITNESSES. All evidences summoned 011 the trial 

are directed to withdraw. 
) I. CAUSE OF ApPEAL. The Appellant before the court, 

Private John Leeson, H. M.'s 31st Foot, appeals from the 
decision of a RegtJ. court-martia1 held by order of Lieut. 
Col. James Cassidy, commanding 31st Foot, at Dimtl.oor, 

the 7th day of August, 1820. 
12. Preridml. 

Captaiu 'f. Skinner. 

Lieut, Asteir} 'I b {Lieut. Hayman.
, l" em ers

Ward, Ensign Wellenhal. 
13. OPINION OF TilE RI:!O'l'L. COURT-MARTIAL. l. 

('The court baving patiently investigated the compl~int8 
made bv Pril'ate John Leeson against Capt. Byrne, 18 of 
opinion' with regard to the first-VIZ. that his objection to 
.ign his accounts for the month of June in consequence of 
an overcharge of one anlla for a pair of ooot" is perfectly 

2 0 2 
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groundless. The entries in both day-hoole and Itdg~ of the 

company were exceedingly clear, anll not the least appear

ance of an erasure in either." 


2. H With regard to the 2nd Complaint, an overcharge 
of onc anna for washing; the courl is of opinion that it alMo 
is groundless." 

3. " With regard to the 3rd Compfai"t, his claim to 
being credited for any Ita and ,ugar that might have 
remained uncoll:iumed after the arrival at Dinapoor; the 
court is of opinion it is perfectly groundJess/' 

H It appears to the court that every opportunity to adjust 
his accounts hils been given to the complainant, and every 
examination into his objections nud explanations seems also 
to have been afforded." 

" The charge (or tt a and ,ugar 011 the river, was the 
same throughout the Regt., and could 1I0t have been supplied 
at a more reasonable rate j and the court does not consider 
that ally that remained, could have been due to the men." 

(Signed) TnOMAS SKINNlm, Capt. 
31!1t Regt. and President. 

I approve. 
(Signed) JAMES CASI!IIDY, Lieut. Co1. 

Comg. 31st Foot. 
14. Litut. Col. J. Casndy*, commanding the 31st Foot.. 

called in to court and sworn. 
Q~ . by J. A.- " Are these the original proct>edings of the 

Rtgtl. court-martiai from which John Leeson appeals; and 
does it bear your confirmation as such ?" 

A.-" Yes." -Retire!:! . 
• 	 15. A'·PELLA NT. Qn. by J. A._t< John Leeson, are 

you the person who appeals from the se ntence of the Regtl. 
('ourt-martinl ?" 

A.-" Yes, Sir!' 
16. ApPELLANT. Addresses court. "The ground of 

my appeal is that Capt. Skinner the president of the court 
told me that the qu(,stion I put, &e. 

• 18\ WitnHl. 
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17. REG'rL. COURT-MARTIAL. The proccedings of H 

the Regtl. court-martial are read/' 
18. ApPELLANT. "Addresses the court. I object that 

Capt. S. wns president of the courl-martial after having been 
member of a Court of Inquiry on the same subject. I object 
to that part of the evidence of Serjt. P. K .'s, &c." 

19. CAPT. SKINNER*, H . M/s 31&t Foot, sworn. 
QII. by J. A.-" WE're you the president of the Regll. 

court-martial against the decision of \vhich the Appellant, 
John Leeson, appeals?" 

A.-"Yes." 
Qn. by J. A.-" 'Vere you member of any Court of 

Inquiry that investigated the same lIubject?" 
A.-" I waH member of a hal/-yearly Board of Claims, 

before which the subject came; it was decided, afterwards, 
that the court was not competent." 

Qn. by J. A.-" Were any objections stated by the Appel
lant at the time of the sitting of the Regt!. court, to your 
being a part of it, in consequence of your baving been on the 
Board of Claims 1" 

A._ u None." 
Qn._ H Did yon object to any questions put by the Appel

lant 011 that trial ?" 
A.-" I did not decidedly object to any,-I recommended, 

&c." 
Qn.-" Did the Appellant ncquiesce in your objection Ot· 

did he evince any wish to persist in the question as material 
to his complaint ?" 

A._u I don't remember that he did." 

Qu._cc Had he done so, &c." • 

A.-" __ otherwise I would have cleared the court/' 

Qn. by Appella,,' (to witncss).-H Did I not say, &c." 

A._u Yes, 1 think he did, &c." 

Evidence read over, and retires. 

20. 	 ME)fUER 0" ReGTL. COURT. "Lieut. I-J. Asteirt• 


. I " 
31st Foot. a member of the Regtl. court-martla, sworn. 

QII. by J. A.-" Were you a member, &c." 


• Sllld Witn,u. t Srd Witneu. 
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A.-" Yes." (Examined.) 
Appellant 110 questions to plIt.-ReJircl. 
21. COURT CLEARED. "Courl cleared." 

" Court opened." 

22. ApPELLANT'S ADDRESS TO THE COURT. "Mr. Pre

sident andgcntlcmcn of this Honorable court"-(slatement of 
grievance,). N. B.-Should have been signed by Appellant. 

23. ApPELLAST SWOR!'<. "The Appellant,John Lecson*, 
being sworn, swears to the truth of the facts contained in hili 
address, as marked with inverted commal." 

N. B.-Should not have been swornt . 

• ht Witne.. Appeal. 
t NOTE.-I am of opinion tlIat the Appellant .llOuld .ot have been 

,""om. It i, recorded, p. H, (If the trial, 1. That" the ApP£LUlfT, 

John LeetlOn, being duly IIworn, ,wears to the truth of the f.ct, contained 
in hi, addrna AI marked with 'iJlIJUt.ed Commtl,: 

2. Q... by INft.-" When rou complained to me the first t ime, 
thllt the Berjt. hlld charged the men 10 IUOU for lMIhing, and had only 
paid the wuhl'nnen 9 annas, did I Dot inquire into tbat complaint witb 
the grellteat patience?" 

A.-" Ue did." 
3. QII. by Defl.-" When you compJllined to me thllt you had been 

overchllrged, 2d for a pair of boot" did you not refer me to II mlln "'ho 
WII8 lick in hospital?" 

A.-" Yet." 
Qn. by De/l.-" Did I nol aner that man ClIme out of hOilpitaJ, in_ 

quiA into the particular'll?" 
A.-" Yet." 
... QII. '" Dtfl.-" Did you sign your account. with me up to the 

2uh MIlY, aner your arrival at Dinapoot?" 
A.-" Ye., I did." 
Qu. fly ~fl.-" Did you lit that uttlement My anr tiling about the 

Ua find '"gllr f" 
A.-" No, Sir," (and. ot~r preoiuu. quution •. ) 
$. an. by CQurl.-" Why did you not mllke your compJllint nhout 

the tM and .ugar Oil ligning your accounb the ~4.th toby, the regimeut 
hiving arrived at Dinapoor on the 2nd uf that month r" 

A._" I aJwaYI lign with the pay Serjl. fint, and he told me the 
books WflO not made up. I then knew it Will no UIlO uyillg IIny thing
to the Captain I mean-regarding the tea Iud ngor," (and other quat
tion •. ) 

http:iJlIJUt.ed
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24. Qu. by Defendant-Capt. Byrne to Appellant, (as 
to the complaints.) 
A.
25. Qn. by court, to Appellant. 

A. 
26. AnJOUR~)lENT. <C It being past 3 o'clock the court 

adjourn till to-morrow at 10 A. ),I. " 

6. Pttge 38 of tile trilll, Compiainan, having closed hi. complaint 
then: - ' 

1. D£'L~D"'NT SWORff. 

Qil. by Appellant.-"Clln you ltAte if the mu,ing for the 81th Rt-gt. 
11'11.1 the u me .. lhllt for the 311t Reg~.?" 

A.-It I elIn atllte from the Imall aClXlunt book of a man of the tilth 
Regt. which I hlLve in my pOIlSHIIion no", thlll it ilJ greater thlln thllt 
of the 31It." (QUUIW11I '" to ar'tIl19MItM, in the ot!te,. oompfmiu
l/IQ,hi"9, <\"e.) 

Page 40. Begins the Dfft.·, ease. 
OllJECTIOl'f1. 1. The 9111t Article of ,Vllr decilires tbat " All pet. 

lIOns who give evidence before any court.martial are to be enmilled 
upon eath, &c." But the Complailllml ought nlll to IHiVe gi\'en evidence. 
The l ilat Article of War declul:!II that, " If lilly N. C. O. or private 
IlOldier ,hall tllink IJimself wronged by hi, Captain, or other ollicer 
Comg. tbe troop or company to wbich he belonp, ht il to COlllplliin 
thenof to the Comg. officer of the Regt., who i~ hl!rehy required to 
summon a regimtntal court.mKrtial, for the doing justice to the BOldi!r 
complaining, &c." 

2. The complainant maket a ,tatement ill writing, ILnd it ill to be proved 
by ",itnesse... If there were no witneiie8 would the complaillllnt'l oath 
decide the cue? Certainly not. AI there i. no legal right to swear 
him to the truth of hi' complaint or IIddreea to the court, he could not 
1111ye heen tried for perju.ry. The court, in thill elise, decided agaillst 
him, and what must he tile illference? 

3. Hi, e\'idence on oath could have no weight, because, he could 
only kllOw of tbe overcharges-comparing hi. charges ...·itll thOll8 of 
other men-(lr by pro"iog a gtneral uyerchnrge in the Regt.-thia de_ 
pended, Il!I it turned out, on the evidence of others. 

4-. The con/unon, even, of a priBOner mllde on oath, CIIllnot he rtceiv_ 
ed. Ru,,~Jl (yol. ii. p. 6.50), states-" But the aClXlunt gi"en by a pri. 
&oner before a magiltrllte ought not to be upon oath; Imd if the priiOner 
h811 been IworD, hi, Itlltement cannot be received. And .... hen ~he exam· 
ination of II priBOner before the magistrate previoull10 hi, committal, 
purported to have been taken on oath, J1fr. Ju.• . 1ABlane refuted to admit 
Iyidence to Iho", tbat ill flct tbe u:aminatiull Wi411 not 011 olllh." 

http:perju.ry
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2ND DAY. 
27. Dinapoor, Tuesday, 10th day of Oct, 1826. "The 

court having met pursuant to adjournment, the president, 
members, officiating D. J, A., Appellant, und Defendant aU 
pre~ellt!J 

28. Proceeding6 read over. U The proceedings of yester
day are read over!' 

cc John Leeson resumes his place as Appellant before the 
court," 

29. Alilcua CURIA;, "The Appellant requests permis
sion to have a writer in the court." 

"Court c1earcd.---Court opened." 
"The Appellant is illformed bis request is complied with," 
30. "V1TN£SS FOR AI'PELLA:VT. Private Martin Walsh*. 

31 st Foot, called into court and sworn." 
Qu. by Appellant. 
A.
"Court cleared. --- Court opened." 


t.. In moving (or II criminal iJljOf'WIlltion it i, the HUr.bli~hed prac>
tice," not to admit the filing o( lin informlltion (u«pl /ly Atty. Gtn/.) 
...ithout fint making A rule on the penlOnl comvlained of, to abo,," caule 
to the contrAry; which rule it never granted but upon motion made in 
open court, lind grounded upon apui' of lOme mi,demellnor, which, 
if true, doth either for ita enormity or dltngeroul tendency, or other 
IUch like c\rcumlUr.ncel, seem pro}ll!r for the most public prosecution; 
and, if the penon, on "hom lueh rille il matie, &e. do not, a\ the day 
gil'en bim for thllt purpoJe, gil'e the court good IIItiafaction by affitllmit 
tbaL there il no reuollable cauae ror the prosecution, the court. ,.:neral. 
ly graoll the inrOnnltioD." (Tttmlint', LAw Dietl. Infonnatilln iii ) 
Thi, il merely to warrant the trial the aame aa if a Gnntd JlI.r]I had 
retumed a "tnu biU." But the abon u.#dar1itl are not uidence III to 
the muitl of the ellie, 

6.-'1'he CompkJiruJNt and Vtlmdant were both ,,,orn before the IUgtl. 
rourL. The Dtfl. being Iworn "1l!II very right and prover, and Qluld 
have been compelled to be ,worn by tbe comphtiDlwt. Thl! HIL&t Arti. 
cle of \Vllr doea not require any ()(Jlla to warrant Ihi! IIIiIImllling of " 
Rtgtl. court.martial. There hlld been A previolll inquiry. The Comv1aio. 
tnt ..... improperly aworn io thil use. Tbe etlurt collid nvt compel 
him to anlwer any qll"tion; and if be did aMwer and wlllllIiL perjury 
he cou1d not hAve been tried for it• 

• 20d Witoeu Appeal. 
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31. Caoss-ExAMINED BY DEFT. CAPT. B. Q
A.-- n. 

32. QN. ay COURT. 
A. Retires. 
33. WITNESS FOR ApPELLANT. Serjt P. Knight*, 31st 

Foot, &c. sworn . 
Qn. by Appellant. 
A.-
Qn. by J. A. 
A.-
Qn. by Difendant. 
A.-
Qn. by Appellant. 
A.
34. EVIDE!'i'CE OF REOTL. COURT-M ARTIAL. "The 

witness's el·idellcc on the Regtl. court-martial is read ." 
Qu. by court. "You st."1ted in your evidence before the 

Regtl. court-martial, &c., explain this to the court!' 

A.
35. ApPELLANT'S ADDlU;:SS, (new evidence.) HI wish 

to call three e\'idences before the court who were not before 
the Regtl. court, to prove that Serj t. K night and Capt. 
Byrne did promise us a settlement regarding the tea and 

sugar'" 
" Court cleared.-Court opened." 
DEClSIO!'i' OF COURT. "The Appellant is informed that 

he will be allowed /U an indulgence to examine to t.he point 
he .wishes--one or two of the witnesses named." (B.ramin

ed three new witneBBes.) 
AnJOURNll ENT (as above). 
36. hTERPRETER. Lieut. Chas. Guthrie, 46th Regt. 

N. t. sworn as interpreter to the court. Bengally, tD(Uher

man, called, sworn and examined. 
"Court clcared.-Court opened." 
ai. DECISION OF COURT. "The J. Adv. ioronns the 

Appellant that the court do not think it necessary to examine 

• :lrd Witue&II Appeal. 
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ally other witn esses to those points on which the last three 
ha\'c been examined, lvho were not on the Regt!. Court," 

38. ApPELLANT CLOSES RIg CASE. H The Appellant 
here closes hi s complaint." 

39. DBPESDANTS ADDRESS. 

" Court cleared .---Court opened." 
40. DEI'ENOANT SWORN.* UThe Defendant, Cupt. 

J. B.t, 31 >1 t. l'oot, at his own wish is Sworn." 
Qn. by Appellant. 
A.
U Court cleared.---Court opened." 
-41. J. Auv. TO ApPELLANT. " I am directed by the 

court to inform you that they deem the general tenor of your 
observations highly disrespectflll to the court; and to direct 
that you confine yoursel£ to merely putting in your questiona 
without remark," 

42. TOE APPELLANT'S ACCOUNT given in by Serjt. 
Knight., and recorded. aud accounts of other men. 

ADJ OURNJlIENT (IU above). 
43. 'I'IIE D Ay BoOk. (' 'rhe ' Day Book' having been 

examined by the court, they are satisfied that no erasures,
• or alterations, have been made in any of those entries 

quoted." 
44. TilE LEDGER.. "The' Ledger' having been sub

mitted to the examination of tl1e court, it does Ilot appear 
to them that any erasures, or alterations have been made in 
the original entries of the accounts (If John Ltelorl, Martin 
Walsh, or John Parker." 

45. AnJT. EXAlUNED. Lieut. and Bt. Capt. O'Learyt, 
(as to the charges for tea, mgar, and bOOll.) The Qr.
master, and others of the Regt. were examined, regarding 
the supply of tea and lugar. 

46. DEFENDANT addresses the court. " I bave no\v 
gone through all the evidence of the Pay Se"iI8. who were 
examined berore the Regtl. court, and one Pay Serjt. who 
was not berore it. rr this court should deem aoy rurther 

• See Note at No. 25. 
t lit Witness Defelice. 
t ind Witne.. Defence. 
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txa~ination necessary on this subject, the remaining Pay 
SefJls. of the Uegt. are ill attendance for that purpose." 

"Defendant declares his case closed!' 
4i· .ApPE.L.LAST". REPLY. Delive-n; in the following 

Reply In writing, which is rcad by the officiating D. J. A. 
H :Mr. Presidrnt and gentlemen, &c." 

"The Appellant here closes his Ueply." 
48. ADJOUR~)l.ENT. "The court is adjourned till to

morrow at 12 o'clock to finable the J. A. to make out afair 
copy of the proceedings, when it will meet a closed court!' 

5Tn DAY. 
49. RE-ASSEJoiBLY OF Till: COURT, &c. Closed court. 

P resident and Members all present. 
SO. FI:NDI NO. "The court havi~g maturely weighed 

and considered the evidence produced by the Appellant, to
gether with what has been urged ill the defence, are of 
opinion that the decision of the Regtl. court-ulartial from 
which the prisoner has appealt>d, is borne out by the evi
dence recorded 011 the- proceedings, and do confirm it, viz." 

(Repeated /U in No. 13. ) 
" And the court are further of opinion that the Appellant 

bas not sustained his appeal, and that it is ,'exatioWl and 
groundless. 

51. SIt~TENCE. "And they do therefore lentence him, 
the said John Leeson, pri vate 31st foot, to receive sev~1l 
hundred (iOO) Inshes on his bare bnck in the usual manner." 

52. R£)IARKS. a 'l'he court canllot clo;,;e its proceedings 
without adverting to the disrespectful and insubordinate tone 
and manner pursued by the Appellant, during the coursc of 
its sittings, not ollly with regard to his observations as to 
what was occurring ill court; but e,'en 011 subjects beyond it; 
though continually admonished to that effect." 

(Signed) G. WAIlDEN, Lieu/,. Col., Prelident. 
(Signed) J. STUL, Capt. OJfg. D. J. A. 

Dinapoor and llenares Divisions. 
Approved and Confirmed. 

(Signed) COMB£R1UtRE, Genl. .. . 
Comr.-in-Chle/.n India. 

G. O. C. C. 15th (K. T. 7th) No,. 18'26. 
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CASU of ApPEAL. Regarding Claim., G. O. C. C. 15th 
(K.1'.) 7th Nov. 1826; 20th (K. T. 15th) July. 1835. Wills, 
31st (K. T. 19th) March~ 1835. Tltc/t, ~c. G. O. C. C. 7th 
Oct. 1820; 13th Oct. 1823; 20th April, 1827; 8th Dec. 
1828, and 8th April, 1835. Complaint by Native, 24th Sept. 
1817. Disre'peclf"llanuuage, G. O. C. C. 13th Dec. 1829. 
EmheilS:ltmtnt, 3rd April, 1822. Liq'lor, l:oncealing, 16th 
April, 1828. Ahunce wilholtt leave, 3rd Aug. (K.1'. 24th) 
Julv, 18'29. 

Case of Appeal by Native 'Qlditr, G. O. C. C. 3rd Feb. 
1834. 

N. B. There have been 14 appeals from 1817 to 1838, 
or in 21 yenrs, or one in 18 months. 

ltfcATtliur (vol i. p. 156), states, that 'f the witnesses who 
had been examined at the R egU. or GarriS01& court-martial, 
would at the trial be re-examined, on oath, before the Gent. 
court-martial. Should it be necessary, additional e\'idence 
might be adduced." 

Tytler (p. 336), states,that-l. n1'he court being constitu
ted by proper authority, the parties in the trial arc SUDlDlon 
ed to attend, together with all the necessary wiblesses. The 
Appellant sustains, (in conjunction with the J. A.,) the part 
of prosecutor, and the party ill whose fa\'or the inferior court 
has given its judgment, is Defendant in the cause; the 
charges on the original trial being the matter at issue, 011 the 
truth or fal sehood of which the court of appeal is to decide. 
'rbe witnesses examined before the Regtl. court, lire now re
gularly s\vorll by the J. A., (and are entitled, bt'fore giving 
evidence, to h.we their former testimony or declaration read 
over to them; and they may eitht"r on oath confirm its tenor 
in all its parts, or dissent or vary from the same, if their 
cOllscience 110 compel them, or add therclo what they may 
have formerly omitted!') 

2. By con~ent of the partiell the evidence at the former 
trial may be admitted, in which cllse. the witnesses are 
sworn as nbo~'e directed. To thill extent 1 agree in opinion; 
but if the prisoner doell not consent, their e\'idence must be 
given de novo (subject to cort'tctio1J) ; and as previous to a
cross-examination, it is not allowed (.tt prtctdenllf) to read 

• 
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over the e\'idepce in chief to the witness, of course it cannot 
be done in this case. 'fhe parties should have access to the 
proceedings, and if the evidence docs not agree with that 
formerly given, questions will elicit the facts omitted. 

3. Tytler (po 337), adds-" They must likewise answer 
aU pertinent intcrrogatories put either by the prosecutor 
and appellant or the defendant, or by the COUI"t; and that 
either in the way of primary examination or cross-qucstion
ing. 1t is competent, moreover, for either of thc parties ill 
the appeal to adduce additional e"idence, either by the cx
amination of nau witnesses, or thc production of writings." 

4. I do not coincide with Tytler (see para. 1), thnt the 
J. A. ads in conjunction with the Appellant. It is ob"ious 
that if I ha,'e conducted (or jointly with the prosecutor) the 
original prosecution, I cannot turn rouud, and take the 
other side-if I have not been engaged, even, in the trial-it 
is, in fact, making the J. A. conductor of the prisoners case. 

5. The M. A., or Articles of War give no period \vithin 
which to bring these appeals, but ther ought to be brought 
immediately 011 the publication of the sentence. The gene
ral officer must, there£ore, direct the Comg. officer to stay 
the e:'tecution of the sentence; ilnd it is necessary in all such 
cases to reporl to "Army head-quarters i" for it would never 
do to le8,'e these cases subject to any other control under 
that of the Comr. in Chief. 

6. The evidence, on the defence will, naturally, become 
thc appellant's evidence and that of the prosecution the de
fendant's e\·idence. But, as it is a rule of law that a witness 
OIU.'e worn is a witness for either sidc, the Appellant may, 
I conceive, examine any of the witnesses examined on the 
prosecution on his case. He will do this or 110t as he may 
wish to examine in chief, or to cro~s-examine. 

7. It may so happen that on the former trial he shall 
ha\'e been refused the e.:'{amination of a material witness; or 
debarred putting certain material (Iuestiolls. He m.ay have 
known that he could disprO\'e the charge, had the trml been 
postponed a few days_ He lllay have learnt, since the trial, 
the fact of there being a witness to prove the falsehood of 
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the evidence against him. The judgment of the court may 
be erroneous; or foul\ded on the admission of illegal evi
dence; 80 that new e\·idence must, at times, be admitted . 

GENERAL COURT MARTIAL. 

I. Proceedingfl of a European (or Nalil;e) General court~ 
martial assembled at Dinapoor, 011 Monday the -- day of 
-- 183-, ugreeably to division orders by Major Gen!. &e. 
-- Comg. Dinapoor division, dated -- day of - - 183-, 
and by ,'jrtue of a warrant (or agreeably to G. O. C. C. -- 
if to try a man of another division; or by 'puial warrant) 
under the hand and seal of General the Hon'ble Sir H . 
Fane, G. C. B. Come.-in-Chief in India; for the trial of all 
such llrisoners* as may be duly brought before it. 

2. 	 PreWient. 
Major A --, -- ltegt. 

MeI1Wer8. 
Capt. B --, -- negt. 

C --,-- Reg" 
D - - , -- Regt. 

b. 	 E --, -- Hegt. 
- F --,-- n.egt. 
-- G --, -- negt. 
- H --, -- negt. 

Lieut. I ---, - lkgt. 
10. 	 J --,-Reg<. 

K--,--Rcgl 
L --,-- Regt. 
M--,--RegL 

Ensign N - - -, -- Regt. 
15. 	 -- 0 --,-- Regt. 

Captain , D. J. A. G. of Dinapoor and Benares 
divisioll8, conducting the trin!. 

• G. O. C. C. liea.d Quarteu, Simla, 2Srd June, 1838. "Hi, Excel_ 
lency the Cornnllmder.in_Chief cOlHiidering the I)ractice which prevAils 
in lOme divi.ion, of the army, when ordering the QoI~mbly of It General 
COlIrt-lMrti.1 for the trilll of an officer, of melltiollill!!, in the order 
conyeDlllg tile court, the name of the indiyidual to lie arnsigned, to L, 
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3. AS8E)fBLY OF COURT. Dillapoor, Main-guard, Mon
day, - day of - 183-, the court met this day at-
A. II., agreeably to division and Btation orders of ___ 
dates. Prf'sident and Members all present. 

N. B. The President takes his seat, 011 one side of a long 
tnble; the Members, 011 his right and left, by seniority. 
The J. A. opposite the President. 

4. PRISONER. 'l'he prisoner Private -- No. _ of No. 
-(or Capt. --',j company, H . M.'15 _ is brought; 
into court, and called to the bar by name. (As to ITonJ see- ,
R tgtl. court-martial, No.5.) 

5. ORDERS READ. Read division and station orders 
by , commanding. &c. dnted ---directing the for
mation and the assembly of the court, &C. 

N. B. If for the trial of another prisoner need not rf'ud 
these orders again; but the new order, &C. 

6. WARRANTS. Read, warrant from the Commander
in-Chid to Major Gent. --- Comg. --- division. 

Read, warrant from Major GenJ. --- to the President. 
Read, warrant from the Commander-in-Chief to the 

Judge Advocate. N. B. Need 1I0t read these warrnnts 
for a new trial. 

7 . NA)fES OF OFFICER!! READ. The J . A. reads over 
the names of the officers composing the court to the prisoner. 

8. CHALLENGES. Qu. byJ. A. to Private---. Have 
you any objectiolls to any of the officers composing this court? 

A. I ohject to the President. ('I'he president does not, 
like a member, leave the court-declared (1811) on the trial 
of Capt. Middleton, 1st Bn. 16th N.]. that M. Genl. Fuller, 
the president, ought not to have left the court; as it was no 
court without the president.) 

objectionable, it plell8ed to direct ita discontinuance; and to require, in 
future, when a General eourt.martial il a9llembled for the trial of a com_ 
mi"ioned officer, thAt the order fonning the court be frllIlled generally, 
the mime of the party to be arraigned being omitted, and II. notification 
gifen thllt the eouK il to be aasembled for the trial of all luch prilOnel'lJ 
AI may be duly brought before it."--Although thi, order II.pplie. 
to the CMeII of eommi.ioned office... only, it would be much better tha' 
the name. uf tbe prilOneri .hould not be mentioned in onv ellie. 
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J. A. You must assign your reasons, (if any, to be taken 
down on the proceedings.) 

Prisoner. I object, because he is the commanding officer 
of my Re~rt. 

J . A. There is no legal objection to Major A _ sitting 
because he is your commanding officer. Such an objection 
is not valid unless before a District court-martial. 

Prisonn-o 1 should wish for the opinion of the court, 
because Major A-- has inquired into my case; ordered 
a court of inquiry; and must have formed an opinion. 

Court cleared. 
J. A. records his opinion . Court opened. Prisoner 

brought into court. 
J. A. 1 am directed by the court to inform you j 1. 

That there i~ no legal objection to Major A-- sitting as 
president to try you, neither the 11'1. A. or Articles of War, 
or any warrant prohibit it. 

2. That e"ery commanding officer, of course, inquires 
into every complaint made against every soldier under his 
command j and that the court of incluiry, which is usually 
held to ascert.'lill the nature of the cOllll)\aint, only enables 
him to form an opinion as to the propriety of II. trial j and 
not as to the guilt of a prisoner. 

3. The commanding officer forwards the case to the 
Genl. officer, for his orders, &c. The court are of opinion 
that it is not a legal challenge; but. if you suppose that 
Major A-- bas expressed any angry feeling regarding 
you, and you persist in your challenge, the court must 
adjourn, and report the circumstance. 

Prisoner. On considering the matter, 1 will waive my 

objection. 
J. A. Have you ally objection to any other officer COIll


posing the court? 

Prisoner. 1 object to Capt. B - because he is the 


Captain of my company. 

J. A. It is 1I0t n. legal objection--<>verruled. (See Pre


ceden",) 

J . A. Have you any objections to any other officers ? , 
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Prittnlt:P'. I object to Captain C. and to Lieuts. I. and 
J ., because they were on the court of inquiry held to inquire 
iuto the crime for which I am to be tried. 

J . A. to priloner. 1 ha\'tl the court of inquirY before me. 
I find that no opinion was given by the court. 'fhe objec
tion ill held to be valid if an opinion has been given, and this 
upon the principle that jurors on the peUy jury cannot 
be jurors on the jury to try the prisoner. But where no 
opiniop has been given there is no legal objection i unless, 
independent of being on the court of inquiry, such mem
bers of the court of inquiry can be proved to have expressed 
theUlseh·cs strongly agninst you. 

Pri8oner. I will waive my objections. 
N. B. If any member is obj ected to, he leaves' the court 

till the court decide whether he is to sit, or not. 
9. COURT SWORN. 1. 'l'he president is sworn by the J. A. 
2. The members are sworn, (may be all at once.) 
3. The J. A. sworn by the president. 
N. B. All the members may be sworn at once. Members 

may be sworn according to the (ann!! of their respective 
religions. (Sections 37 and 126 of9 Geo. iv. c.74.) 

10. JURISDICTION, &c. There is 110 doubt that it is 
competent to the court before or afler being sworn, to pause 
to ascertain if there is nny legal objection to their proceeding 
to the trial, or if the cha.rges require dates, or if there should 
be some gluing defects in them. The words of the oath 
"and determine according 10 Iht evidtntt in the matter now 
before you," relate to the charge; 50 that the being sworn 
is not essentially necessary to ellable the court to do certain 
acts before the arraignment i for if so, how could they 
decide upon challenges! 

II . PROSECUTOR, (if J. A. it not.) The prosecutor 
may make a statement, which he should do before he is 
sworn, for bis object is to inform the court. 

12. Pa.OSECUTOR'S STATEMI!.NT. 1. The prosecutor's 
statement milY he made evidence, by sllch. parts as.he can 
swear to being scored under (in italiu) if tolth the pNlontr', 

C01IIent,-thus : 
:2 I 

http:STATEMI!.NT
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" I heard a. report that the prisoner had discharged his 
loaded musket in the barracks; I went tllere olld fou'ld him 
titling on his cot; he abused file immediately and said CHad 
you been her~ in time, you shc.uld /illve had the c07dents of 
thia mUlKet lodged in yOUT body.' I heard many men speak~ 
iog on the subject; tbere was II. court of inquiry held, Ill;!xt 

morning." 
2. The words in Iialics are evidence, as the prosecutor 

heard the prisoner utter them and as in the case of Sir J. 
Murray, (p. 194 of trial) "entt!ud at 1Ii1 eridence, sepa
rately fipon the procudings." But the better course would 
be to read the ,tate,nent, and not to tllter as 8uch the parts 
to be evidence, in the fair copy; entering the parts as evi
dence froOl the statement. 

Q1&. by J. A. to prisoner.-Have you any objection to 
admit as evidence thc:ie parts (.cored ullder) ill this state
ment made by the prosecutor, or not? 

A.-I have not, (or I haf)e.j 
J . .d. Swear!! the prosecutor. QII.-YOU swear to the 

truth of the parts ill your statement .eored under, as your 
evidence? 


A.-I do. 

The prisoner may cross-examine on this. 

13. MODE OF PIl.OCE~DI NG. The prosecutor states to 

the court, that as there are 2 chargell against the prisoner. not 
relating to tbe same facts, he proposes to produce evidence 
on each charge separately-(record--i:ourt. agree or not.) 

14. COXTE){PT OP COURT. See Precedent. under Con
tempi., Irons, &c. 

15. S~RJT. A _, No. - of No. - Co., H . M.'s 
_ Regt., called, swom, and examined by prosecutor. 
(Charge••hould not be read.) 

Qn.-Statc what you know regarding the prisoner's con
duct in barracks on --- day of--? 

A. _ T was sitting on my cot, and I saw the prisoner go to 
the anns'-rack. and take down his musket; my attention 
was called towards the prisoner's cot, by bearing Serjt. 
B-- call out. The prisoner struck Serjt. C- in the 

{ace. 
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16. CaoBs-EXAMINED by priloner. Qn.-Did Scrjt. B. 
call to you, or was he not speaking about what another 
man was doing? 

A.-I really can't say. 
17. QN. BY COURT_ 
A. 
18. SER.JT. C-&c. sworn. 
Qn. by pro.!ecutor.-State what took place between vou 

and the prisoner, in barracks, on the -- day of '. 
A.-About 3 o'clock in the afternoon, the prisoner struck 

me in the face, \vithout any provocation, &c. 
Qrt.-Was the prisoner fit for duty at the time? 
A.-He was; he was quite sober. 
19. CROSS-EXAMINED IlY PRISONER. Qn.-Had you 

not falsely reported me to the Serjt. Major? 
A.-No,-I had not reported you to anyone. 
20. RE·EXAlIINED BY PROSECUTOR. Had anyone re

ported the prisoner, and who was it ? 
A.-Yes, it was Serjt. D---. 
21. Q:.: . BY COURT - --
The prisoner objects to the question, as not arising out of 

the evidence given by the witness, who has not alluded to 

the subject. 
2'2. DISCUSSION (objections). The president, "If there 

is any discussion among thc luembers, the court must be 

cleared. 
J. A. 1. If any objection is made by a prisoner, either 

his words should be recorded, or he should state them in 

writing. 
2. In the present case, it is to be observed that the rules 

which bind a prosecutor rcstricting him to cross, or re-ex
amine, (as the case may be,) do not apply to the court, they 
may put any qlolestions which appear necessary to elicit the 

truth, or to satisfy t.heir minds. 
23. AMICUS CURI£. The prisoner begs the court to al

low him to ha"e a friend to assist biro in court. 
The president says t.he court will allow him to have any 

one. 

2 , 2 
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24. Adjournment for a short time and J. A. writes a 
letter to Adjt. -- to request the commanding officer will 
allow Private -- to assist the prisoner, (prisoner taken 
out of court.) 

25. RE·A88P.: MBLY. President and members and J. A. 
resume their scats. 

The prisoner is brought into court. Private --, &c. 
appears in court as the prisoner's fri end. 

26. PROSECUT ION onfird c1IaTge cloud. The prosecutor 
declares the prosecution on first charge to be closed. 

Zi. 2SD CHA RGE. The same course as abm'c. 
28. PnOSECU":JON CLOSED. The prosecutor concludes 

the cl,jdcnce 011 the 2nd charge, and closes the prosecution . 
29. DEFENCE. The prisoner i~ called upon for his 

defence. 	 He requests two days to prepare it. 
The court allow the prisoner till-morninE; at- 

A. M. 

30. ADDITIONAL CHARGES. The J. A. receh'es from 
the A. A. G., a copy of additional charges against the 
prisoner. 

The court f.f cleared. 
31. A MEliBER doubti"g if additional charges can be 

received after arraignment, Court ask for J . Advocate'.f 
opinion. 

J. A. I am of opinion that there is no legal objection, 
provided the prisoner bas due notice; and time to prepare 
for his defence. 

Court opt:ned. 
32. The prisoner brought into court. 
J . A. to prisoner. Additwnal charges have been exhi

bited against you, and I am directed to give you a. copy. 
PrUo'ler. In that case 1 wish to postpone my defence, 

and hear the evidence on the adliitional charges. 
COURT . MOllt cert..1.illly. 'Ve will meet to-morrow (or the 

day after to-morrow), 011 the new charge. You can then 
appll' for time to prepare your defence, if more be retjuired. 

33. ADJOCR~WENT. The court adjourn nt--J>. W'. 

till-- at JO A.)1. Prisoner remanded to confinemeut. 
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2ND DA Y'S PROCEEDINGS. 
34. RE-ASBEMBLY. Dinapoor, Main-guard, -dayof 

- 183-. The court met t.his day at _ A. hl .~ pursuant 
to adjournment of --. 

President, and Members, a11 present. 
A medical certificate reporting the illness of the prosecu

tor is read to court. 
35. PROSECUTOR IltCK. Court-Can we proceed with

out the prosecutor t 
J . A. Certainly. The J. A. is always understood to be a 

joint prosecutor, and has frequently under the like circum
lltanccs, carried on the prosecution. Another prosecutor 
might be appointed, but there is only an additional charge 
which will soon be di!lposed of. 

36. PRISONER is brought into court. 
J. A. The court will now proceed to take evidence on , 

the additional charge. 
37. iN'I'ERPRETER. Lieut. - of - Regt.lnterpreter, 

sworn. 
38. NATIVE 'YITNES8. Ram Sing, sepoy--Co.

Regt., called. sworn, and examined by J. A. (Charge not 

read.) 
Qn.-State wbat occurred on the -:- day of --1 


A.
39. A ME)fBER. Doubts whether the interpreter has 


corr('ctly given the witness's evidence. 

J. A. It will be IlS weU that the interpreter should tab 


down the words of the witlles, ill the Native lallguage 

(Roman character,). If the court have then any doubt, the 

particul'ar phrase can be recorded in both languages, and 

the Commander-in-Chief will, thus, be able to ascertain how 

far the words are fairly interpreted. 


Another member. I think, Mr. President, the court bad 


better be cleared. (Court cle'!.red.) 

40. COURT OLEARED. QII. by a member to J. A.-Can 


a member point out any incorrect interpretation of Native 


('vidence? . 
J. A. Undoubtedly; but, there being all interpreter ,\ 
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is usual to lake his version of the witness's words. In some 
cases the court might request (reporting it) to have another 
interpreter; and, ill extreme casell, any juror or member is 
competent, and if. sworn as interpreter. may interpret. 
(Slate trials, vol. 14. p. 580.) I do not think the variance, 
in this caRe, is important; and the pri.soner will have the 
benefit of auy error, or doubt. (Court concur with J . ..4.) 

41. COURT OPitNED Ilnd prisoner brought in. 
42. MlalBeR fnCK. A member taken sick retires; the 

surgeon certifies his inability to sit aa member, and not 
likely soon to be able to do so. 

Prerident. We can proceed without the member I 
Buppose? 

J. A. Certainly; there arc still 14 remaining, and 13 
officers arc the legal number: the court so decide. 

43. IssA:SITY OF PRISOSER. A member wishes the 
court cleared. Court cleared . 
Mem~r. It appears to me from the appearance, manner, 

and language of the prisoner, that be is not in bis rigbt 
senses. 1 think we should take the lIense or the court. 

J . .4.. The court will see that they cannot in such a 
manner determine the question or the prisoners being 
sane, or otherwise. ~r there be any doubt that will be best 
ascertained by taking the sense of the court, as to what 
number of the members of the court hold such doubt. 
(Put to the t:ole.) 

J . .A. . I find that out of 14 there are 7 think the prisoner 
to be not in his right mind, and 7 that be is in his proper 
senses, and, that he is pretending insanity. 

Pre8i.dent. In such cases I understand I have a 'cuting, 
or double vote. 

J. A. Certainly not; it is not given by the M . A. and 
Articles of War. As it is desirable to settle the question, 
I recommend a reconsideration of the opinions . 

.4. member. I will vote with the7who think the prisoncr 
not ill his right senses, which will make the maJority, and 
settle the point. 

J. A . I rccommend the court to send for the medical 
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officers, t~e Captain of his company, the Adjt. and the 
commandmg officer of his Regt. ; and then to inquire into 
the state of the prisoner's mind. 

The court agree to this proposition and direct the J. A.. 
to summon the above officers. 

44. COURT ADJOURN. The court adjourn at-o'clock 
P. 	v., till to-morrow at 10 A. M. 

3RD DAY'S PROCEEDINGS. 
45. RE-ASSEl&.8LY j (a. in No. 34.) 
46. MEDICAL EYIDENCE. Dr. --, Surgeon of prison

er's Regt. - sworn. Qo. by J. A. (prisoner in courl.)-The 
court hal'ing some doubts as to the state of the prisoner's 
mind, wish for your opinion? 

A.-The prisoner has never been in hospital for any com
plaint which could lead me to suppose his mind to be affected, 
(remainJI in court to ob.tnJt the l'ifect Ihe evidence hcu on the 

prisoner', couducl in court.) 
47. CAPT. -- of prisoner's company, sworn. Qn. by 

J. A.-The court having some doubts, &c. 
A.-The prisoner has been in my company for 8 years, 

and Incver knew of bis mind being affected; nor ditll ever 
hear of any misfortune likely to induce such a state of mind. 
He is rather given to drinking, but I have not observed him 

drink for many months-retirel. 
48. THE ADJT. of pmoner', Regl.-sworn. 

Qn. by J. A.-The court hAving, &c. 

A. retires. 
49. TUE COW MANDl NO OFFICER, &c.-sworn . 
011. by J. A.-The court having, &C. 
A. _ - retires. 
50. COUllT CLEAllED. J . A.-The court 1 !lU~po:= 

entertain no doubts now. If they do, other witne~ses S o." 
be examined; the men of his company, and other Ulcf.hc,u 

evidence 	on the facts in evidence, &c. 
President. 1£ no doubt be entertained we will hear the 

prisoner's defence. 	 . court.
51. COURT OPENED. Prisoner brought IOto 

J. A. Are you prepared with your defence? 



248 GtftC"al COIArt Marital. 

Pri8oner. Yes ; here is D1y written defence. I wish 
Private-- who is in court, may read itr-(Ihecourt (ulenl .) 

52. .A member. Mr. President I wish the court to be 
cleared. Co"rt cleared. 

Member. It appears to me that some parts of the pri
eoner'lI defence are very objectionable, (par t l 80 and 80,) I 
wish to take the sense of the court, as to whether they shall 
be allowed to remain. 

J . A. There is no doubt of the court's right to interfere 
in a prjaoner's defence, where the style is intemperate; 
where third persons not connected with the trial are attacked, 
or where new matter may be introduced . 'rhe court usually 
caution a prisoner. and recommE'nd his expunging any objec
tionable matter; if after this he persillts, the court arc at 
liberty to direct such parts to be expunged. 'l'ile court 
11ad therefore better decide whether they think such parts 
should be expunged and if the prisoner on being recom
mended to expunge such parts should object, then that they 
will order them to be expunged.-(Court decide by vote to 
do .0.) Court opened . 

53. PIl180SEIl BIlOUGHT INTO COURT. J. A. to prisoner 
-1 am directed by the court to inform you that parts-
and--of your written de£ence are "ery objectionable and 
that they recommend you to expunge them-(rea.01U1 given.) 

prnontr. I will abide by the court's opinion-,parts, ~c. 
e.rpuflged at lIle rec()fflmendation of the court.) But, though 
there are parts considered as flew matter, I do not know 
how to bring those grievances to the notice of superior 
authority. 

J . A. The court have met here to decide on the elidence 
to be given on the charge, under inve,tigation. If you have 
any witnesses to prove the facts you state, you can make 
your complaint.in the usual manncr. H you have not 
witnesses to prove those facts, your bare assertion cannot 
avail. BCllidcs, were the court to cnter upon the flew facts, 
distinct from the present charges, and the el·idence should 
prO\fe in your favor, such a result could not affect the-ir 
verdict, or plead as any excuse for your conduct Il.S stated in 
the chargcII. 

http:complaint.in
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Court cleared. 
54. PUSTD£ST, (regarding the opinwlU of ally particu

lar member.) A member has just handed me this question: 
"Cannot any member insist on having his minute recorded 
with his name attached to it?" 

J. A. It is usual ror a member to sign his name in 
handing up any written objection to the president, that it 
may be known hy whom it was \vritten; but the member 
will see that were his name recorded on the proceedings, he 
would divulge his opinion. Such paper ir submitted to the 
conrt for decision, is recorded as H a member submits to the 
court--." The court is then cleared, and decide thereon. 
No member, not even the president, can enter a protelt or 
minute of objection-the objection, without the assent of a 
majority of the court, falls to the ground. 

Court opened-Prilolltr brought into court. 
55. CUARAcTER-See RegJl. court, No. 25. Diltrict 

court, Nos. 18 and 26.-See Precede'llU. 
56. DSFEXCE CLOSED. Prisoner declares his defence 

closed. 
57. REPLY . (The prolecutor being in court.) The 

prosecutor wishes to make a reply. 
J . A. The court will see that there is no ground for any 

reply. The court very properly prevented the prisoner 
producing new matter in his defence (lee No. 52), and they 
have, thereby, shut out the prosecutor from a reply. If 
courts would always so act it would shorten the proceed
ings; and render the administration of justice more simple: 
and prevent courts from having a mass of evidence uncon
nected with the charges on their proceedings j and their 
minds from wandering from one subject to another.-See 

Precedent'. 
58. SUMMING UP BY J. A. J. A. ]f the court wish it, 

I will shortly sum up the evidence. Court do not wish it. 
N. B. Sometimes the court adjourn for the purpose of 

enabling the J. A. to prepare a lummary of the evidence. 
59. COURT ADJOURN, to deliberate. 
60. EVIDENCE, &C. READ OVER. The evidence, &C. are 

read over, or not, as the court may require. 

2 K 
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61. Fn'D1NO. The COUIt find the prisoner Prh"ate_ 
No. - of No. - (or Capt. --'8) company, - Regt. guilty 
of the charges exhibited against him. 

62. PREVIOUS CONVICTIO~8. Prisoner brought into 
court. 


See Di,Jrict court-martial, No. 23; and Precedents, 

63. COURT CLOSED. The court is cleared to deliberate 

on their sentence. 
64. SE:' rE~'CE. The court, taking into consideration 

four (4) previous convictions, sentence the prisoner, Private 
-- No. - of No. - (or Capt. -'s) company - Regt. 
to-----

Capt.-- (Signed) A.-Major, 
D. J. A. G. -- Regt . President. 
N. B. As to Corporal Punishment, see Re9tl. court-martial, 

No. 32. As to Solitary Imprisollment, see DiJlrict court
marti 'li, No. 2i. N. B. And Chapter 3rd, Sentence8. 

65. RECOM~IEXOATIO);'-(leave a space between it and 
scntence).-A mtmher. I wish to rt!colllmenu the prisoner 
to mercr. 

J. A. It will be right to put it to the vote. 
lIfemher. Thill paper coutains my retlllOIlS. 
Prt'a idenl to J . .J1.- (in H. M.'a service the prelidellt U 

• (lj"ecletl tocol/ecl JIlt, votes, i" bu/ia the J. A. usually does)
Be pleased to collect the votes. 

J. A. 1 fllld out of the 14 officers present that there are 
6 who recommend thc prisoner to mercy. I am of opinion 
tbat there should be 8 or a majority. • 

.A memher. The Articles of War require the senlence to 
be by a majority of \'oices. This case is not mentioned. 

J. A. No act of auy portion of the eourt call be binding 
unless it be by a majority, for, otherwi~e, 6 the minoril?h 
might act in opposition to the majorily. 

The court assent to this opinion. 
N. B. If 8 concur, tbell, I recommend this mode of 

recording : 
The court beg leave (reasolls, 1st.) to recommend-- to 

mercy, &c. . 
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Out. of 14 present, 8 officers concur in the recommenda
tion. 
(Signed) -  (Signed) A. - Major, 
D.J.A. G. -- Regt. Preridenl. 

66. AD.10URN UNE DU;. The court adjourn at- 
1'. Y.-lin t die. 

(Signed) 

D.J.A. G. 
N . 8. It will be nn advantage that the president .. hould 

sign both the sentence of the proceedings in court, nnd, al~oJ 
those of the fair copy, as incOIl\'cnicnce has been felt owi,1" to . . 
the <l eathof the president. See P,ecedents, under Preside/II. 

J. A . Sends proceedings to J. A. G. 
67. REVI SION. ' ('be court re-assembled this day agree

ably to the directions contained in the J . A. G.'s letter 
_ (to be recorded) and agreeably to Division orders 

o£--
4TH DAy's PROCEEDINGS. 

Dinttpoor --- 
'!,he court re-assembled this day at -- A. M. President. 

and members all present, except Captain sick 
absent-{record having received a medical certificate.) 

Pre,ident. Can we proceed to a rel'i!!ioll without the 

absent member? 
J. A. Certninly; the legal number is 13 officers, and 

more are nppointed to meet these case"" otherwise the court 
would huve to adjourn constantly, or have a Ilt"W member 
(or tnemben) appointed ill case of death or sickness. See 

Precedent,. under Revi,ion. 
68. Ibv l SED FI~DI:S-G . 

69. REVISED SE:oI'fENC .... 

(Signed) (Signed) A. - Major, 
___ D. J . A. G. - Regt . and P,'esident. 

Conducting the trial. 

iO. ADJO ORN BlNE DIE. The Court adjourn si.ne die. 


tll - o'clock. 
(Signed) 

D.J.A.G. 
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