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TRIAL.

JUNE 10, 1S67.

The court was opened at 10 o’clock. Present: the district attorney, L. C.
Carrington, esq., his assistant, N. Wilson, esq., and associate counsel, Messrs.
Edwards Pierrepont and A. G. Riddle, for the United States, and the prisoner
and his counsel, Messrs. Joseph H. Bradley, R.T. Merrick, and Joseph H.
Bradley, junior.

The Courr said: Gentlemen, this is the day assigned for the trial of John
H. Surratt, indicted for the murder of Abraham Lincoln, late President of the
United States. Are you ready to proceed ?

Mr. BravLEy. The prisoner is ready, sir, and has been from the first.

The CourT. Are you ready, Mr. Carrington ?

The District ATTORNEY. If your honor please, I am happy to be able to
announce that the government is ready to proceed with the trial. Before we
proceed, however, sir, to empanel a jury, we desire to submit a motion to the
court, which motion we have reduced to writing. With the permission of the
court I will now proceed to read it to your honor. It is as follows:

In the Supreme Court of the District of Columbia. United States vs. John
H. Surratt. Indictment, murder.

And now, at this day, to wit, on the 10th day of June, A. D. 1867, come the
United States and the said John H. Surratt, by their respective attorneys; and
the jurors of the jury empanelled and summoned also come ; and hereupon the
said United States, by their attorney, challenge the array of the said panel,
because he saith that the said jurors comprising said panel were not drawn
according to law, and that the names from which said jurors were drawn were not
selected according to law; wherefore he prays judgment, and that the said panel
may be quashed.

The DistricT ATTORNEY. This motion, if your honor please, is sustained by
an affidavit which I hold in my hand, and which, with the permission of your
honor, I will now proceed to read. We think that it will be found unneces-
sary, after this affidavit has been read, to introduce any oral testimony.

The athidavit was then read as follows:

District oF CoLumsia, County of Washington, to wt:

Be it remembered that on this seventh day of June, A. D. 1867, before the
subscriber, a justice of the peace in and for the county aforesaid, in the District
aforesaid, personally appeared Samuel Douglass, who, being first duly sworn,
deposes and says, that in the months of January and February, A. D. 1867, he
was register of Washington city, in the District aforesaid ; that about the first
of February in said year, this afiant deposited in the box required to be kept
in the office of the clerk of the supreme court of the District of Columbia, four
hundred names, (each name being written on a separate piece of paper, and cach
paper being carefully rolled and tied,) as a part of the names from which jurors
were to be selected under the provisions of the act of Congress of June 16, 1S62;
that at the same time the clerk of the levy court deposited forty names, and the .
clerk of Georgetown deposited eighty names in said jury box; that the names
deposited by thiz official were selected by him partly from the poll lists of
Washington city and partly from the names of citizens who he thought well
gualified to serve as jurymen; that the names of the persons so selected by this
affiant as register were not communicated by him to the clerk of Georgetown or
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4 TRIAL OF JOHN H. SURRATT.

the clerk of the levy court, nor did they at any time know the names selected
by this affiant, nor did this affiant know at any time the names of those selected
by the said clerk of Georgetown, nor by the clerk of the levy court; that the
names having been deposited as aforesaid, the box was returned to the clerk of
the supreme court of the District of Columbia, and by said clerk sealed, as this
affiant believes, in the presence of this affiant; that the petit jurors for the March
term of the criminal court, 1867, were selected or drawn from the names depos-
ited in said box on said first day of February, and were drawn by the clerk of
Georgetown, as this affiant recollects and believes; that the names were deposi-
ted in the manner hereinbefore stated and in no other way, and that, if it appears
that any of the names for Washington city, deposited as aforesaid, and in the
handwriting of any person, whether this affiant or his clerk, then the same were
deposited without the knowledge or consent of this affiant; and further, this
affiant says that the paper or papers containing the names of those whose names
were written on said four hundred pieces of paper and deposited as aforesaid, he
cannot now find, although he has made diligent search for the same.

SAMUEL E. DOUGLASS.

Subscribed and sworn to before me this seventh day of June, 1867,
CHAS. WALTER, J. P.

The Court. Mr. Carrington, will you be kind enough to read that part of
the atfidavit which speaks of the handwriting of the affiant?

Mzr. Carrington then read as follows :

“That the names were deposited in the manner as hereinbefore stated, and in
no other way, and if it appears that any of the names for Washington city, de-
posited as aforesaid, are in the handwriting of any person other than this affiant
or his clerk, then the same were deposited without the knowledge or consent of
this affiant.”

The CourT. Are there any of those names which are not in the handwriting
of Mr. Douglass?

The DisTricT ATTORNEY. Perhaps it is better that I should proceed at once
to state to your honor the points upon which we rely, and which we think will
satisfy the court that the law has not been complied with——

Mr. PierrepoNT. In any respect.

The DistricT ATTORNEY. And that a verdict rendered by this jury would
be entirely illegal. Feeling that it would be icle to proceed to trial with the
present panel, we have considered it our duty to present this point to the court,
and with your honor’s permission, will lay before you the law bearing on the sub-
ject.

I will read first, sir, those sections of the act of June 16, 1862, (12 Statutes
at Large, p. 42S,) which we regard as necessary to elucidate the propositions
which we propose to submit, and will then state, more clearly than T have done,
the objections which we make. The act is entitled “An act providing for the
selection of jurors to serve in the several courts of the District of Columbia.”

Mr. Carrington then read as follows :

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assemiled, 'That it shall be the duty of the register of
Washington city, and of the respective clerks of the city of Georgetown and the
levy court of Washington county, in the District of Columbia, within one month
after the passage of this act, and on or before the first day of February in each
year thereafter, to make a list of such of the white male citizens, tax-payers,
residing within their respective jurisdictions, as they shall judge best qualified to
serve as jurors in the courts of the said District, in which lists may be included,
in the discretion of the officer making the same, the names of such™ qualified
persons as were on the list of the previous year, but did not serve as jurors, and




WWW::-;-—:

TRIAL OF JOHN H. SURRATT. 5)

the lists thus made by the register and clerks aforesaid shall be kept by them,
respectively, and be delivered over to their successors in office.

Sec. 2. And be it further enacted, That the officers aforesaid shall select from
the list of the register of Washington city, the names of four hundred persons ;
from that of the clerk of Georgetown, eighty persons, and from that of the clerk
of the levy court, forty persons, which proportion, after the year eighteen hundred
and sixty-three, may be varied from year to year according to the increase or
decrease of population in the respective jurisdictions, by ovder of the judges of
the eireuit court of Washington county.

Skc. 3. And be it further enacted, That the mayors of the cities of Washing-
ton and Georgetown, all judicial officers, salaried officers of the government of
the United States, commissioners of police, and those connected with the police
or fire department, counsellors and attorneys at law, ministers of the gospel and
priests of every denomination, practicicg physicians and surgeons, keepers of
hospitals, asylums, almshouses, or other charitable institutions created by or
under the laws relating to the District of Columbia, captains and masters and
other persons employed on vessels navigating the waters of gaid Distriet, and
keepers of public ferries, shall be exempt from jury duty, and their names shall
not he placed on the list aforesaid.

SEcC. 4. And be it further enacted, That the names selected from gaid lists
shall be written on separate and similar pieces of paper, which shall be so folded
or rolled up that the names cannot be seen, and placed in a box, to be provided
by the register and clerks aforesaid ; which box shall be sealed, and after being
thoroughly shaken, shall be delivered to the clerk of the circuit court of Wash-
ington county for safe keeping.

Sec. 5. And be it_further enacted, That the said register and clerks, and the
clerk of the circuit court, shall, at least ten days before the commencement of
each term of the cireuit court, or of the criminal court, meet at the City Hall in
Washington city, and then and there the clerk of the cireuit eourt shall publicly
break the seal of said box, and proceed to draw therefrom the names of so many
persons as are required ; and if the jury about to be drawn is intended for service
in the eriminal court, the twenty-three persons whose names shall be first drawn
shall constitute the grand jury ; and the twenty-six persons whose names ghall
next be drawn shall constitute the petit jury for that term; but in a capital case
where the =aid panel shall have been exhausted by reason of challenge or other-
wise, the court before whom such capital case is pending may, in its diseretion,
order additional names to be drawn; and if all of the names in the box shall
have been drawn out and no jury found, the court may order the marshal to
summon talesmen until a jury shall be found.  And if a jury be required for the
circuit court, the twenty-six persons whose names shall tirst be drawn shall con-
stitute the jury for that term, and the names of the persons drawn as aforesaid
shall not be again placed in such box for the period of two years. If any per-
son whose name is o drawn shall have died or removed from the District, or
has become otherwise disabled from serving as a juror, the said register and
clerks shall draw from the box another name, who shall serve inztead ; and after
the requisite number of jurors shall have been so drawn, the said box shall be
again sealed and delivered to the clerk of the circuit court as aforesaid.

Stc. 6. dnd be it further enacted, 'That it shall be the duty of the marshal
of the District of Columbia, at least five days before the meeting of the court
for which a jury is required, to notify each person drawn, by serving on him a
notice in writing of his selection ax a juror of the court he is to attend, and of the
day and hour he is to appear; which notice shall be given to cach juror in per-
son, or be left at his usual place of residence, a copy of which notice, with his
certificate stating when and in what manner the original was served, shall be
returned by the said marshal to the court before the commencement of the
erm for which the said jurors were drawn.
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TRI.AL OF JOHN H. SURRATT.

SEC. 7. And be it further enacted, That in case either of the officers whose
duty it is to make out the lists aforesaid, shall neglect or refuse to act, or in case
either of them shall be interested in any action or proceeding pending in the
said circuit or eriminal court, the chief judge of the circuit court shall appoint a
fit and proper person to discharge the duty instead ; and if the persons selected
as jurors do not attend, the court may order the marshal to summon other re-
spectable tax-payers, possessing the other legal qualifications, to supply the de-
ficiency. And if at any time there should not be, by reason of challenge or
otherwise, a sufficient number of jurors to make up the panel, the court shall
order the marshal to summon as many talesmen as are necessary for that pur-

ose. '

p Sec. 11. And be it further enacted, That the names on the lists specified
in the second section of this act shall be selected, as near as may be, from
among the citizens of the several wards of the cities of Washington and George-
town, and the three divisions of the county of 'Washington outside the limits of
said cities formed by the Eastern Branch of the Potomac river and Rock creek,
in proportion to the number of taxable inhabitants residing in said wards and
distriets, respectively.

Now, if your honor please, we submit the following propositions :

Furst. That the jurors constituting this panel were not selected in the manner
required by the act of Congress, to which your honor’s attention has been called.

Second. That the jurors were not drawn in the manner required by this act
of Coungress.

Third. That the officers have failed to preserve and perpetuate, as required
by this act, the list which they are required by the act to prepare, reduce to
writing, and safely keep, to hand over to their successors in office; and, -

Fourth. That the box has not been sealed, as required by the act of Congress,
to which your attention has been called.

Mr. BRaDLEY. Is that in the afiidavit, that the box was not sealed 2

Mr. PiErRREPONT. Yes, sir.

Mr. BrapLeY. It had escaped my attention,

The District ArrorNey. Now, if your honor please, in regard to the first
proposition, you will find that the law requires that the jurors who are to serve,
either in the circuit or eriminal court, for the District of Columbia, shall be
selected by the three officers, constituting a board for this purpose. Congress
evidently did not intend to leave the selection of jurors to any one officer, or any
one person, but in so many words, it charges the duty of selecting the jurors upon
the three officers named —the register of the city of Washington, the clerk of
Georgetown, and the clerk of the levy court of the county of Washington.

Your honor understands the mode “in which it is done. The register of the
city of Washington makes out a list of four hundred persons, whom he, in the
exercise of his discretion, shall think best qualified to serve as jurors. The
clerk of Georgetown makes out a list of eighty; the clerk of the levy court
makes out a list of forty; and from these three lists, thus prepared by these
officers, by their joint action, the jurors are selected. Then, if your honor please,
thaf being the case, let us see if this requirement of the law has been complied
with.

Your honor will observe from the afidavit of Mr. Douglass, (and surely, sir,
there is no more faithful and intelligent officer than he is, but he may have mis-
apprehended this law,) that he selected four hundred names, wrote them down
upon separate pieces of paper, and deposited them in the box without communi-
cating with the clerk of the levy court, or the clerk of Georgetown, with whom
the law requires him to co-operate in making the selection of jurors. In other
words, according to the affidavit which has been read here, he selected the
names of four hundred persons to serve as jurors, in which selection neither the

.
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clerk of the levy court, nor the clerk of Georgetown, had any voice. It is
the act, then, of one man, whereas the law requires, if your honor please, and
very properly, as we conceive, that it should be the act of three men. You will
see, sir, from the language of the act, that it was the intention of the national
legislature that it should be the joint action of the three officers charged with the
important duty of selecting persons, who should represent the community, in the
administration of justice, as jurors. They were unwilling to intrust this import-
ant duty exclusively to the diseretion of a single officer. Not only has this dis-
cretion been, in violation of law, exercised by one, but, sir, according to this
afiidavit, it further appears that a similar mistake was committed by the other two
officers. Mr. Laird, the clerk of Georgetown, selects eighty persons; Mr.
Callan, the clerk of the levy court, selects forty; and thus the case is pres-
‘ ented to your honor of four hundred jurors selected by one man, eighty jurors
selected by another man, and forty jurors selected by a third man, when the law
1 distinetly requires that it should be the joint action of all.

Then, if your honor please, if this affidavit is worthy of your confidence, this

is a fatal objection to the present panel.
! But, again, sir, the section to which I called your attention specifies distinetly
| the mode in which these jurors shall be drawn. Congress has thought proper
that jurors who shall be charged with the highest and most solemn duty of an
American citizen, who are intrusted with the lives and liberties of their fellow-
citizens, should be selected by one bhoard, and drawn by another officer. But
how is it in this case? One of the men who selected a portion of the jurors,
according to the testimony of Mr. Douglass, assumes to discharge the duty which
is devolved by law upon’ the clerk of the circuit court. He selects, and then
draws. 'The law says the three officers, to whom your attention has been called,
shall select, and the clerk of the circuit court shall draw. It is unnecessary
that I should detain your honor further upon this poiat, for it is clear and con-
clusive.

Again, sir, in the discharge of this important duty, Congress has very wisely
provided for all the details. It may appear to your honor at the first glance to be
unimportant, but upon a moment’s reflection you will see that it is not so. Con-
gress having prescribed how these jurors shall be selected ; how these names
shall be deposited, it also designates the officer by whom the jurors are to be
drawn, and when and where such drawing is to take place. We submit, there-
fore, that this important requirement of the law has not been complied with by
the officers charged with the performance of the duty. These three points we
think are fatal objections to proceeding with the present panel.

Again. if your honor pleases, Congress has thought it proper that the founda-
i tion of theeaction of these officers should be preserved and perpetuated, and
very wisely. The officers charged with this important duty, and invested, as
your honor will observe here by the language of the act, with a discretion,
shall preserve and perpetuate the testimony, or rather the lists of the names
from which they made their selection ; and why !

Mr. PierrEPONT. No list was ever made.
| The Districr ArTrorNey. Exactly, I am coming to that. The law
requires, not ouly that they should make a list, but that they should preserve
‘ and perpetuate it, handing such list over to their successors, when they shall
¥ retire from office. If through misapprehension, or mistake, or for any other
reason, these officers fail to properly discharge this important duty, the court
having a supervisory power over their action may correet it, if it be capable
of correction, but if they fail to reduce these names to writing—if they fail to
perpetuate them, and therefore cannot now, when called upon, submit them to
the inspection of your honor, how can this court, charged by the law of the land
with a supervisory power over the discretion intrusted to these officers, dizcharge
its duty 7 These lists, according to the affidavit, were never made—at least there
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8 TRIAL OF JOHN H. SURRATT.

is no certainty of their having been made. They cannot he produced at all
events.

"This failure of duty, then, on the part of these officers, is fatal, becaunse the
testimony, or rather the first preliminary step required by the act of Congress
to be taken, has not been taken ; and second, because your honor cannot be ad-
vised from these lists, of the selections which were really made. Therefore, if
in point of fact, there has been either through fraud or partiality, which we do
not charge in this case, or misappreheusion of the law, such dereliction of daty
as we have stated, it will be impossible for your honor to discharge that super-
visory duty, which is clearly incumbent upon every court in the administration
of justice.

I do not know that it is necessary that I should detain your honor further.
We think these objections are fatal. It may be proper for me to state in this
connection that the object of this motion is not delay. We are ready and anx-
ious for a trial, and may I be pardoned for saying here that never at any stage
of this case, have I been disposed to delay it any longer than we thought neces-
sary for the promotion of the cause of justice and of truth. I repeat we are
ready now, but we want a jury summoned according to law, so that no objection
can be made hereafter, either by the government or the accused, whatever may be
the event of this most important and solemn trial. T'o show your honor that there
need be no delay, I will call your attention to the 5th section of the act, which
gives the court plenary powers to proceed at once, if there has been such in-
formality in the selection of the jurors by the officers charged with that duty;
or if from any other cause it is found impossible to proceed with the panel so se-
lected, the court may order the marshal to summon talesmen at once. 1 will
read. '

Mr. Carrington then read the 5th section as follows:

SEC. 5. And be it further enacted, That the said register and clerks, and the
clerk of the circunit court, shall, at least ten days before the commencement of
each term of the circuit or of the criminal court, meet at the City Hall, in
Vashington city, and then and there the clerk of the circuit court shall publicly
break the seal of =aid box and proceed to draw therefrom the names of 0 many
persons as are required; and if the jury about to be drawn is intended for
service in the criminal court, the twenty-three persons whose names shall be
first drawn shall constitute the grand jury; and the twenty-six persons whose
names shall next be drawn shall constitute the petit jury for that term; but in
a capital case where the said panel shall have been exhausted by reason of chal-
lenge or otherwise, the court before whom such capital case is pending may, in
its discretion, order additional names to be drawn; and if all of the names in
the box shall have been drawn out and no jury found, the court may,order the
marshal to summon talesmen until a jury shall be found. And if a jury be
required for the circuit court, the twenty-=ix persons whose names shall first be
drawn shall constitute the jury for that term, and the names of the persons
drawn as aforesaid shall not be again placed in such box for the period of two
years. If any person whose name is so drawn shall have died or removed from
the District, or has become otherwise disabled from serving as a juror, the said
register and clerks shall draw from the box another name, who shall serve
instead ; and after the requisite number of jurors shall bave been so drawn the
said box shall be again sealed and delivered to the clerk of the circuit court as
aforesaid.

That is what we now ask your honor to do. I haveauthorities showing that
the whole matter

The CourT. That relates to the entire panel ?

Mr. PIERREPONT. Yes, sir.

Mr. BrapLey. Before we proceed at all to the discussion of the questions
raised upon this motion and aflidavit, I beg leave to submit to the court that, as
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Mr. Douglass is at quite a convenient distance from here, he be sent for and
examined by the court, in order that we may see what the facts really are. 1
am not apprized, up to this moment, that they have departed from the mode of
preparing and drawing juries observed from the year 1862 up to this time. I
take it for granted that they have pursued the same course all the way through.
I would be very glad to have the opportunity of cross-examining the wimess.
I see the affidavit is in the handwriting of Mr. Wilson, the assistant distriet
attorney, and I should like to have Mr. Douglass brought in and examined as
to particulars. I think it is best to first ascertain the facts before we attempt
to apply the law to this particular case.

Mr. PieRREPONT. We do not see how there can be any objection to that, if
your honor sees fit. I think it is a very proper request.

The Court. Do I understand the counsel for the prosecution to agree to an
oral examination ?

Mr. PrerrepoNT. I know nothing as to what the eustom here is, your honor.
Whatever is right and fair in the matter, of course, we want doune. If such
is the custom, we assent to it; if such is not the custom, we do not. Where 1
am in the habit of practicing it is the custom to bring on the affidavit before the
court where a motion is made.

The CovrT. I cannot speak as regards the custom here, except for the four -
years past. In that time there has been no custom at all, for the simple reazon
that no case of this sort has ever been presented to the court. 1 understand
from Mr. Middleton, who has been deputy clerk of the court for a number ot
years, that no case has ever occurred under his observation. 1 presume, Low-
ever, that it is to be viewed in the same light as a motion to ehange tile venue.
In that case the motion is granted upon affidavit ; oral explanations are not cus-
tomary. 1 have never myself, in my practice anywhere, seen a case ot the sort.
It is right, in a case of this character, that everything which forms the basis of a
decision by the court should appear upon the record. For that reason, 1 pre-
sume, the law requires that motions of this kind should be gronnded upon
written testimony.

Mr. BrapLry. I will simply state, in reply to the suggestions thrown out by
vour houor, that the reporter is here to take down the affidavit of the party.
The examination and cross-examination so taken down, being written out in
regular order among the other proceedings, will thus appear as an affidavit
on .record, duly signed by the party, if deemed necessary. I am not aware ot
any case in my experience of this kind. We raized the question once, many
years ago, but it was disposed of without any examination into the facts.
That was a challenge of the array by the prisoner, so far as my memory
serves me, and the case went on.  We desire, however, to have spread upon
the record all the facts of this case, what construction this law has received,
and low it has been interpreted and carricd out sinee its passage to this day.
I think we can prove very clearly that in this instance these officers have fol-
lowed the uniforin practice since the passage of the act, in June, 1862,  How
far that may tend towards the proper construction of the law is another ques-
tion, to be considered when we come to ascertain what the facts ave. What we
‘propose i¥, to have put upon the record a history of the action nuder this law.

Mr. PigrgepoNT. 1 suppose, siv, if your honor please if that is the case —
and perhaps it is proper, as the learned counsel suggests, that it should be
placed upon the record for future guidance—that it s necessary it should be
by affidavit, to be regularly filed. T'he district attorney and myself, upon con-
sultation think, accepting the theory of the learned counsel, that the facts, with
the decision, should be preserved as a part of the record; that it should be by
affidavit, and we feel impelled, therefore, to ask the court that such a course be
pursued.
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Mr. BrapLEY. And in that view I desive that the affidavit may be made in
open court, in the presence of the counsel and the prisoner, taken down by the
reporter, and afterwards read over to the witness and signed by him. That
can be done very rapidly, and I hope, as it is a matter entirely within the dis-
cretion of your honor, that such a course will be pursued.

The DistricT ATToRNEY. Will your honor please defer your ruling for a
moment until I have an opportunity to consult with my assogiate !

After a brief conference, Mr. Pierrepont said : If your honor please, with the
understanding that it be, as counsel suggests, taken down here in the presence
of the court and counsel, and made to become a formal affidavit, to be placed on
the files of the court, we consent.

Mr. SamveL. E. DoucLass was then sworn by the clerk, when the affidavit,
which had been read to the court, was handed to the witness, with the request
that he would read it, and state if it was correct in all particulars,

Witness did as requested, and then stated that it was correct.

He was then examined as follows :

By Mr. BRADLEY:

Q. Mr. Douglass, how long have you been a register of the city of Wash-

ington ?

A. Since the 1st of July, 1S61.

Q. You were then register at the time of the passage of this act of 1862, pro-
viding for the selection and drawing of jurors ?

A. Yes, sir. !

Q. State whether, in the drawing of this last panel of jurors, you pursued any
new practice, or whether you observed the old one?

A. The old practice. The same, of course, that I had always pursued in
selecting jurors, viz., placing their names on slips of paper, and then putting
those slips in the box.

Q. From the time of the passage of the act !

A. Yes, sir; from the time of the passage of the act.

Q. Do you recollect whether, shortly after the passage of that act, the register
of the city, the clerk of Georgetown, and the clerk of the levy court did or
did not take the advice of the judge of the old circuit court as to the mode of
discharging their duty ?

Mr. PIERREPONT. Please wait one moment. I do not think the question is
a proper one. 1 donot propose to discuss the matter, but design simply to make
the objection, and allow the court to decide upon it, without argument.

T'he Court. I cannot see that it has any relevancy to the matter.

Mr. BravLey. It may be relevant to this extent, your honor, that if the court
then having jurisdiction, immediately after the passage of the act, gave construc-
tion to it, and these officers acted in pursuance of that construction, and have
sinee that time followed the same, and have done in this, as in other instances,
as the court advised them to do, it might have some effect, perhaps.

Mr.:PizrrePONT. The records of the court must determine its decisions, and
not the actions of the witness.

Mr. Brapi.ey. That is all very true. The records of the court must show
in the cases between parties; but not with regard to a matter outside of the court,
of the records of the court, and not in a judicial proceeding.

The Courr. Isuppose, Mr. Bradley, you are directing your inquiry to some
extra-judicial opinion which was given by one or more of the judges of the old
cirewit court.

Mr. Brabrpy. Thatisit, sir.  All three of them were sitting in court. There
was no case before them, however, and therefore, of course, the opinion was
extra-judicial to that extent,

Mr. PiERREPONT. Of course that would have no binding effect.

i
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Mr. BrapLey. I do not claim that it would have any binding effect. 1
simply want to get at the opinion upon which those gentlemen acted, and which
was given at the time of the passage of the act. I would state further, sir, that,
even had this opinion been announced from the benel, it, of course, would not
control your honor’s decision ou the same question; but

Mr. PierreroNT. It could not be evidence then in any shape.

The Court. I do not see that it has any bearing.

Mr. Braprey. I will not press it, then, your honor.

The examination of the witness was then resumed by Mr. Bradley :

Q. I understand you to say, Mr. Douglass, that in drawing the jurors for the
present term of the court, you made out your list of four hundred tax-payers of
the city of Washington?

A. No, sir; I do not know that they were all tax-payers.

Q. Were you not limiting the list to tax-payers?

A. Not that I was aware of.

The District ATrorNeY. The act says that should be done.

Wirness. I did not look into the books in the collector’s office to ascertain
whether they were all tax-payers or not.

Q. Have you any recollection of putting any one on the list who was not a
tax-payer ?

A. I have not.

(). From that list of persons, thus made out, you afterwards wrote on little
slips of paper to the number of four hundred, each name, rolled them up, and,
without consultation with the clerk of Georgetown, or the clerk of the levy
court, deposited them in the box?

A. We each deposited our quota in the box—Mzr. Callan, Mr. Laird, and my-
self. .

But neither of them saw your list?

No, sir.

. Did you see theirs?

No, gir.

. Do I understand you to say Mr. Laird brought in a list of eighty, and Mv.
Callan forty ?

A. Yes, sir; I think that is what the law requires.

Q. They were already rolled up?

A. Yes, sir.

Q. Aund cach of you deposited the number required by law; you 400, the
other 80, and the other 40 7
. Yes, sir.

. At the same time ?

. Yes, sir.

. In the presence of each other ?

. Yes, sir.

. That has been your mode of executing that law since the time of its
passage !

A. Yes, sir.

Cross-examination by Mr. PIERREPONT :

Q. Mr. Douglass, you didn’t sce the names of those that the clerk of George-
town deposited ?
A. No, sir; they were rolled up, and a piece of string tied round them.
Q. You did not see the names of those that the other clerk deposited !
A. No, sir.
Q. And they did not see the names you deposzited ?
A
Q

Oropo

L

) el

. No, sir.
. Were those that they deposited the names of tax-payers 7
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A. T do not know.

Q. Were those that you deposited the names of tax-payers?

A. T am not certain. There may have been some that were not tax-payers.

Mr. Merrick. I desire to interpose an ohjection here. The counsel asks
Mr. Douglass whether he saw the list that was presented by the officer of the ‘
corporation of Georgetown, and whether that officer saw the list that was pre- '
sented by Mr. Douglass. It is to that inquiry that I desire to make an objec-
tion; and suggest to your honor its inadmissibility upon this ground: My

S Douglass testified that these three officers were present, and together engaged
I in discharging the duty which the counsel upon the other side mamtam devolved
y : upon the three jointly.

I understand their position to be this : That the act vested a sort of judicial

| or dismetionaly power in the three, which one could not exercise without the

co-operation of the other two; and that as the power was exercised by one

} without the co-operation of the other two, it was improperly exercised, and
therefore vitiates the act done.

Now, the register of the city of Washington testifies upon the stand that
when this duty was discharged, it was discharged by the three; that the three
, were together, and together deposited certain names in the box, in which, ac-
1 cording to law, they were to be deposited. and from which they were to be
4 drawn. Now, I submit to your honor, that it is not competent for the counsel

to go behind, and ascertain from one of the pmtieb how far they exercized judg-

ment or discretion. They were present, acting together ; and the act being
it done in the presence of all, is, according to law, as a presumption of law, the
i, act of all under the statute; and it is not competent for the counsel to go be-
| hind the doing of the act thus done conjointly by the three combined, and
ascertain what part of the judgment of each entered into the execution of the
act. It is enough that they were present at the doing of the act, and that the
act was done.

Myr. PierreroNT. My learned friend seems to be argning anew the general
proposition. If he confines his argument to the question that I put to the wit-
ness, that is one thing. I do not intend at this stage, until the evidence is be-
fore your honor, to argue the general proposition; and do not propose to
answer him upon that question. I have not finished the re-examination of the
witness, but was interrupted, as I understood. by the learned counsel objecting
5 to the line of examination being pursued. My question was as to the mode in
, . which the jurors names were put in the box, and which he has answered. Now,

- I understand, he substantially moves to strike out
| Mr. Merrick. It the counsel will allow me a single moment. I did not in-
N <@ terpose the objection at an earlier moment for the reason that my associate was
» engaged, and I had not the opportunity of consulting with him.
N & : Mr. PierreroNT. I am not objecting on the ground that the gentleman’s
; . motion comes too late.
{ Mr. MErrick. I am objeeting to the testimony, and not arguing the general
proposition.
Mr. PiergEPONT. My learned friend, run somewhat, I thought, perhaps in-
advertently, into the general proposition.
r : The question as to the mode of selecting these jurors is surely a proper
Y question. 1 do not think it admits of debate, and 1 do not think your honor will
: require it to be debated.

The CourtT. I can see no impropriety in the question which you put. The
question which is addressed to the court is as to whether these parties upon
whom the law devolved this duty of selecting the 520 names that are to go into
the general jury box acted together, or acted in their individnal and separate
capacity. L'he question is one which you are seeking to inquire into, and one '

A\
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which the court is to pass upon in order to ascertain whether the jury has been
duly selected or not, and any questions which are directed to that point musg
be considered as relevant and admissible.

Mr. PierkeponT. I will then proceed with one or two other questions :

Q. You have just read over your afidavit ?

A. Yes, sir.

Q. What do you say to the eourt as to its being true!

A. Tt is true.

Re-examined.

By Mr. BRADLEY :

Q. Itis said in that affidavit that you have searched for the list made out by
you. State to the court whether, in point of fact, you did make out a list and
put it away for preservation.

A. T think I did. I divided the wards up on sheets of foolscap paper, divid-
ing the city as near as I possibly could with regard to the number of men. I
then took thenames and put them on separate slips of paper aud rolled them up.

Q. You are distinct you did make out such a list, and have searched for it,
but cannot find it?

A. Yes, sir; Tam. T might be able to find it in the course of time.

By Mr. PIERREPONT :

Q. You =ay ¢ paper or papers,”’ in this affidavit; you made memoranda, did
you?

A. Yes, sir; that is what they were, on separate piecesof paper, the first ward
on one paper, and the second ward on the other, and so ou.

Q. These separate pieces of paper, then, you did not show to these other gen-
tlemen !

A. No, sir; the names were all rolled up.

Q. It has not been your habit to preserve these papers ?

A. We have laid them aside in the office, some of them; we have generally
done so.

Q. Some of them, yousay ?

A. All of them: we have generally made them out, and laid them aside.

Q. You do not know what you have done with this last list?

A. We laid it aside somewherc among a lot of old papers.

Mr. BrapLey. I beg leave to suggest that this motion has taken us entirely
by surprise. We relied upon the uniform practice in the execution of this law
from the time of its passage, and therefore have had no reason or dizposition to
look into the mode in which the jury has been sclected in this particular case—
more especially as more than one person has been on trial for his life during this
term of the court, and before this very jury. I do not know as there weve any
convictions in capital cases, but there were certainly capital trials.

The DistricT ATToRNEY. Only one—Cleaver.

Mr. BRapLEY. The district attorney says ouly one; one is enough at any
rate. I repeat that this motion takes us entirely by surprise. We came pre-
pared to try the case. And with regard to the motion before us, a grave question
lies at the bottom of it: whether or not, if your honor should be of opinion with
the counsel on the other side that the jurors have not been properly sumimnoned,
we can 2o to trial unless the objection comes from the defendant, he having
a full knowledge of the facts ; and whether a verdict against him, under such
circumstances, would not be just as conclusive as if the jury had been regularly
empannelled. T am well aware that the current of decisions is the other way,
and that where life is concerned there can be no waver on the part of the accused.
There are, however, decisions, and very well-reasoned ones, supporting the right
of the court to proceed to try, conviet, and execute, where the prisoner, knowing
all the facts, makes no objection. It is with this view that I ask your honor to
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indulge us for time to look into these two questions: First, the construction of
the law ; and, second, as to the effect which may be produced in the event of
your ruling the question of law against us, and in favor of the United States ;
that is, whether it is a thing possible for the accused to submit his case to the
jury empannelled, and which has served during this term.

Mr. PierrEPONT. If your honor please, any indulgence that the counsel shall
ask, that your honor thinks reasonable, we are, of course, disposed not to inter-
fere with in theleast. I have no doubt this motion has taken them by surprise,
and I see by the remarks which the counsel (Mr. Bradley) has already made,
that he is quite familiar with the law on this subject, and I think, therefore, is
entirely apprised of the fact that if this jury has been illegally empanelled, that
if he should stipulate, if all his associates should stipulate, and the prisoner
should stipulate to abide by the verdict, the verdict would, notwithstanding, be
utterly worthless. You cannot, for grave reasons of public policy, permit any ille-
gal conviction for the taking of the life of one of our citizens to stand a moment
if the verdict has not been rendered strictly in accordance with law, and no stipu-
lation of counsel or prisoner can relieve it. I believe if anything is settled lately,
that is well settled. My learned friend suggests that he has seen some cases in
which there were some decisions looking the other way ; I do not know what he
alludes to.

Mr. BrapLEY. I beg my learned friend to understand that I do not know the
fact that such a conviction is void in law; if I did, I certainly would not stand
up here and controvert it. What the legal conclusion may be, is the very thing
1 ask time to look into.

Mr. PierrepoNT. Certainly; Idid not say that the learned counsel “knows”” it.

My. BRADLEY. You did say so.

Mr. PierrEPONT. From the remarks that the learned gentleman did make, I
inferred that he knew it. In my view of it—and I certainly am in some mea-
sure responsible for the advice I may give here to the government—I should
not hesitate in saying publicly as well as privately, that a verdict of a jury
thus illegally empannelled would be altogether worthless, and that no man could
be executed upon it, or suffer any punishment.

Mr. Brapriy. I would like to know what is to be done with all those who
have been already executed.

My. Prerrepont. I am in no way responsible for what has been done.

The DistricT ATTORNEY. If your honor please, my friend (Mr. Bradley)
needn’t troublie himself about that.

Mr. BrapLev. I will only say that it has been the uniform practice since the
passage of the act, and you have hung a dozen men under it

The DisTricT ATroRNEY. Oh, 10, N0t quite so many as that. And I will
only say that it is never too late to do good. I don’t want to hang any more
in that way.

Mr. Braprey. If your honor please, the construction of this law is a very
nice question, and although our friends on the other side are entirely confident
about it, I will simply say that what has fallen from them thus far, has not
satisfied our minds, and we therefore ask until to-morrow morning to look into
that question. T, sir, presents a very grave question, whether or not for the
last five years, every man who has been hung has been hung illegally.

The DisTricT ATTORNEY. Tt is proper for me to state that we are willing to
grant any indulgence which the counsel may ask, and which the court thinks
proper.

The Court. We will give you, then, Mr. Bradley, until to-morrow morning
at 10 o’clock.

Thereupon the court adjourned.
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JuNE 11, 1867.

The court met at 10 o’clock a. m.

Mr. BRapLEY. When the motion was submitted yesterday, on the part of the
prosecution, to quash the array of the panel in this case, we were taken by
surprise, as we well might have been, under the circumstances. As far as I can
ascertain no such motion was ever made in this court. The particalar form of
the motion did not attract my attention at the time, but upon looking at it since,
I find that it is not ounly novel, but that there is no precedent for it either in
English or American practice. In order to present to the eourt a case on which
the court can decide whether the jury has been properly summoned, returned, or
impanelled, the motion must state tacts and not conclusions of law. T will
read it to your honor, and beg leave to call the attention of our brethren on the
other side, to a fatal defect in the form of the motion, in order that they may so
remedy it as to place the question in a form in which it may be reviewed here-
after, if it should become necessary. The motion is in these words :

In the Supreme Court of the District of Columbia. The United States vs.
John H. Swrratt. Indictment, murder.

« And now, at this day, to wit, on the 10th day of Juue, 1867, came the United
States and the said John H. Surratt, by their respective attorneys, and the
jurors of the jury empanelled and summoned also come, and thercupon the said
United States, by their attorneys, challenged the array of the said panel, be-
cause le saith that the said jurors composing said panel were not drawn accord

_ing to law, and that the names from which said jurors were drawn were not
drawn according to law ; whereupon he prays for judgment, and that said panel
may be quashed.”

Now, if the court please, the facts upon which these propositions rest, must
be stated in the motion. They are traversable, and upon them an issue may
be made. When the facts are presented, the opposite party may cither take
issue or demur.

I rise, therefore, for the purpose of calling the attention of my brethren on
the other side to the form of their proceeding, and to suggest to them that it be
so amended as to set out the facts upon which they rely for the court to pass
upon the facts as set forth in the motion or plea. I have looked into the English
precedents and those of this country, and I think I state the law with precision,
that the facts upon which they rely, showing the grounds upon which they
appeal to the judgment of the court to set aside the panel, must be stated upon
record. And that is not supplied by the affidavit, for we could neither take
issue upon the affidavit which they have presented, nor could we demur; and
it is the right of+the opposite party to demur or take issue, a3 they see fit. 1
refer your honor to I Archibold’s Criminal Practice, p. 545, on this point. On
p. 547, is this note.

«The challenge to the array must be in writing. It may be io this form :
¢ And now, on this day, to wit: on , come as well the atoresaid J. S. as the
aforesaid J. N, by their respective attorneys, and the jurorsof the jury impan-
nelled, being summoned, also come; and thereupou, the said J. N. challengeth the
array of the said panel, because, he saith, [here set torth the matter of challenge
with certainty and precision,] and this he is ready to verify. Wherefore, he
prayeth judgment, and that the said panel may be quashed.”” .

Then follows a long note, in which this whole case is presented, showing that
it is absolutely necessary in order to make an issue upon which the cowt may
detcrmine whether the proceedings have been strictly in accordance with the law
or not, that the facts shall be set forth in the motion.

Mr. PigrrEroNT. The learned district attorney is not now in court, but will
be here presently. I quite agree with my learned friend that the facts must be
brought before the court upon which they are to determine the question. It is
upon the facts and conclusions of law that the question is to be determined.
The only point now is as to the mode by which the facts shall be brought before
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your honor. There is no doubt but in an ordinary suit at law, where the object

is to get it in such shape that a demurrer will lie, the practice is to set out, as my

friend has suggested, the evidence forthe purpose of raising a demurrer.  Whether ’

the practice in this court is such that your honor will require the evidence to be |

set out in the motion, or brought before you by affidavit, as has been done in

: this case, I have no knowledge, nor do I deem it of importance except to con- |

form to the practice which is usual in such cases. I do not very well see how ‘

it can make any possible difference whether the affidavit is attached to the motion f

' or be not pinned to it. '

X . Mr. BRADLEY. My suggestion was that the substance of the affidavit should

' be incorporated in the motion. I say that the facts relied upon must be incor-
porated into the motion to enable us to take issue.

i M. PrerrEPONT. It is certainly the same thing; it makes no difference how ﬂ

you put the affidavit in, whether you write it over again or attach this paper to
the motion. It is the substance, not the form, to which we are directing the at-
tention of the cour! ; and there is o difficulty in getting at what your honor may
think is the proper form. I quite agree that the substance iz the fact, and the
fact is to be ascertained in such mode as your honor may thiuk is the correct

&
IS -

. mode. As I have said, I am not familiar with the practice of this court. The

| assistant district attorney is present, and may perhaps suggest what it is in this
: | respect. I simply wish that whatever is the proper and usual mode of getting
' at the fact shall be followed.

g Mr. WiLson. Your honor will observe that the form given in the authority

, quoted by Mr. Bradley has been followed in this case. The requirement there
is that the matter of challenge should be set forth with certainty and precision.
. That is the requirement, and if there is any other requirement more specific than
g < that, I have been unable to find it. If this motion does set forth the matter of
| challenge with certainty and precision, it complies with the requirements laid
1 down in the text-books. It is, however, a question for your honor to pass upon, ‘
and if, upon inspection of this motion, your honor is of opinion it does not specify
with certainiy the cause of challenge, we will, of course, in accordance with the
7 suggestion of your honor, amend it.
‘ Mr. BeapLey. If my brethren will show me how we can plead or take issue
upon the motion in ite present form, they will relieve me of the difficulty under
which I am laboring. 1f they will show me how we can plead to an affidavit
annexed to a motion, I shall be equally pleased ; but until they show me some
form of plea by which we can put in issue the fact upon which the law is to
| rest, I must say that under the practice of any court that I ever heard of this is
" a novel proceeding to me. To aver thata thing is contrary to law and fail to
) £ state the facts upon which the motion, or application, or plea, or whatever 1t
. may be called, is based, is, I confess, a novel proceeding to me.
A 5 Mr. PierreronT. I do not understand the motion to be a plea in any sense
8 | in which that term is used. I understand the motion to be addressed to the dis-
i cretion and judgment of the court, and when the facts on the motion are brought
before the court on the one side, they may be denied on the other. If one side
uses an affidavit as a means of enlightening your honor as to the facts upon
=<3 which they base the motion, the other side may use an affidavit for the purpose
’ of showing that the facts relied upon are not true; or they may, if the court so
) direct, bring witnesses for that purpose. I do not understand that in the motion
: { before the court the forms of pleading are to be complied with in the same man-
ner as in an action at law. 1 am not aware that such is the practice.
Mr. BrabLey. I wish to ask my learned friend whether, in such a proceeding
as this, the opposite party is entitled to an issue on the question presented ?
Mr. PigrrEPONT. Undoubtedly.
Mr. Braprey. Then I ask how can they have an issue upon a motion of this
sort which was that a proceeding is not in accordance with law, without setting
out the facts upon which the motion is based ?
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Mr. PiegrrEPONT. Precisely as in all other eases. The motion is made, and
the affidavit upon which it is based is read. The other side presents an issue
by presenting other affidavits or other evidence, and then the law arises upon
the facts as presented.

Mr. BRaprLey. I mean in an issue to be tried by triers.

My, PierrepoNT. I mean an issue to be tried by the court.

The Court. It would seem from this note of Mr. Woodeson’s that there is
quite as much formality to be observed in motions of this sortas in the pleadings
in any cause. I read from the note referred to by Mr. Bradley in first Archibold,
« As Sir James Burrow has not given the record at length, I have set down the
form of these challenges (which is not of every day’s experience) from my man-
uscript precedents, and thereupon the said S. B. prayeth judgment of the panel
aforesaid, because he says that the said panel was arrayed and made by J. C.
and J. D., sheriffs of the said city of Chester, and that the said J. C.and J. D.
were at the time of the making of the panel aforesaid, and continually, from
thenceforth, hitherto have been, and still ave ecitizens and freemen of the said
city of Chester; and this the said S. B. is ready to verify ; wherefore he prays
judgment, and that the panel aforesaid may be quashed. And the said P. L.
and H. H. say that the matter in the aforesaid challenge to the array of the
said panel contained, is not sufficient in law to quash the array of the said
panel ; and this they are ready to verify ; wherefore they pray judgment, and
that the array of the panel may be allowed by the court here. And the said
S. saith, for that he hath above alleged a suflicient challenge to quash the
array of the panel aforesaid, which he is ready to verify, which said challenge
the said P. and H. do not, nor doth either of them, deny, nor to the same in
any wise answer, but do, and cach of them doth, altogether refuse to admit that
averment ; he and the said S. prays judgment, and that the array of that panel
may be quashed.”

1t would look to me, if we are to be guided by these precedents, as if the
facts and not the law should be set out in this motion, and the conclusions
of law are to be drawn from the facts as sct forth.

Mr. BrabpLey. Now, if your honor please, as we are exccedingly anxious
on both sides to bring this case to a hearing as soon as possible, I submit to the
gentlemen on the other side, that they incorporate substantially the facts set
forth in the affidavit of Mr. Douglass in their motion, and then we will be
ready to proceed.

Mr. PierrepoNT. We are quite ready to do that.

Mr. Braoney. I have been informed by Mr. Douglass that he desires to
amend a single statement in his affidavit. I do not know that it is in any im-
portant particular, but I suggest that he have permission to make his statcment
to the court now. .

The Courr. He may do so.

Mr. S. E. Douvcrass then came into court and made the following statement :

I wish mercly to say that when I spoke of drawing the jurors from the box,
it was always done in presence of Mr. Meigs, the clerk of the court.

The Court. You state in your aflidavit which was filed yesterday morning
and made the ground for challenging the array, among other things, that this
jury now in court was drawn by the clerk of Gieorgetown, without stating that it
was drawn in presence of anybody ; and you now wish to interpolate there that it
was done by him in the presence of the clerk of the supreme court of this district.

WirNess. Yes, sir, and in the presence of the clerk of the levy court of
the county and of myszelf as register of this ecity.

Mr. BeapLey. I will also state that T have looked at the original record and
that the head of the certificate is in the handwriting of Return J. Meigs, and
that the names of the jurors are in the handwriting of Mr. Williams, a clerk
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in his office, and that it is signed by Mr. Douglass as register, and by the clerk
of Georgetown, and the clerk of the levy court. I suggest, if there be no ob-
jection, that the correction now made by Mr. Douglass be entered in the affidavit.

Mr. PierrEPONT. We have no objection.

The Courr. It will be so entered.

Mr. Braptey. The motion now having assumed a shape in which we can
plead, we are ready to do so.

Mr. Bradley thereupon entered the following plea:

UNITED STATES,

»s. %In the criminal court of the District of Columbia, No.—
JouN H. SURRATT.

And thereupon the defendant saith the said motion is bad in law and in sub-
stance. The facts stated do not constitute any ground in law for a challenge
of the array. .
BRADLEY & MERRICK,

For Defendant.

My. PierreroNT. We join in the demurrer.

Mr. MERRICK. When the motion was made on yesterday, the high respect
that I entertained for the learned counsel upon the other side induced me to ap-

prehend that it involved a question of some difficulty, especially in view of the

assurance, which I was exceedingly glad to hear given by the United States dis-
trict attorney, that the motion was not for the purpose of delay, but upon an exam-
ination of the question my apprehension of any difficulty involved in it as a
legal proposition was speedily removed, and I beg to suggest to my learned
brothers upon the other side, and your honor, that if there is anything in the
motion, and it should prevail as a valid objection to a petit jury, the same ob-
jection will apply to the grand jury that found the indictment, and on the deci-
sion of your honor, should it be to sustain the ground of challenge to the petit
jury, we may deem it expedient to change the plea of not guilty and to plead
specially to the indictment. It is thevefore, in point of substance, as to the re-
sult not so very material to the prisoner, for the success of the motion of my
learned friends on the other side may put him at large. It is somewhat
remarkable that the objection now presented to the regularity of the manner in
which this jury was drawn should be presented for the first time at this late day.
Since the passage of the act of 1862, as Mr. Douglass tells us, the jurors have
been uniformly drawn, and the lists uniformly prepared in the same manner in
which the list of this jury was prepared, and in the same manner this jury was
drawn ; and if this jury 18 illegally constituted, and not authorized to return a
verdict, your honor has been dealing somewhat inconsiderately with the lives
and liberties of the citizens of this country ever since 1863, when your honor
came upon the bench. You have hung one man and sentenced scores to the
penitentiary, and you are now to be gratified with the intelligence that in all
these acts in the taking of human life you were guilty of simply killing, aud in
all these adjudications inflicting the penalty of incarceration you have pronounced
upon offenders, you are guilty of participation in the act of false imprisonment.
A pleasing reflection to your honor, and a matter for serious consideration for the
jurors who participated with you in these crimes. But 1 appreliend there is no
such result following from a just construction of this statute, and I shall very
briefly submit to your honor the views that have suggested themselves to me.
The first question that avises is upon the construction of the statute. My
learned brothers upon the other side contend that the selection of the names that
are to be deposited in the jury box is a duty devolving by the law upon the
register of Washington city, the clerk of Georgetown, and the clerk of the levy
conrt of the county, and that this duty must be performed by all three conjointly,
and that a part of this duty having been performed by one of the three, the duty
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was illegally performed, and the conclusion of that duty are null and void.
Your honor will observe that the first section of the act provides: “That it shall
be the duty of the register of Washington city, and of the respective clerks of
the city of Georgetown and the levy court of Washington county. in the District
of Columbia, within one month after the passage of this act, and on or before the
first day of February in each year thereafter, to make a list of such of the white
male citizens, tax-payers, residing within their respective jurisdictions as they
shall judge best qualified to serve as jurors in the courts of said District.”

This requirement of the law is addressed to these officials respectively.  The
register of Washington is to make a list of such of the white male citizens, tax-
payers, as he thinks best qualified to serve as jurors. S0 far as the making of the
list itself in the first instance is concerned, it cannot be pretended that any part
of the duty in regard to it has devolved upon any one else than the register as
to the list of Washington, the clerk of Georgetown as to the list for Georgetown,
and the clerk of the levy court as to the list for the county, and in the prepara-
tion of that list there is a discretionary power left with these several officers to

. be exercised by each severally, independent of the other within the territory
over which the law requires him to perform his duty. The register of Wash-
ington has to select from the white male citizens of Washington, tax-payers, such
persons as he may think in his judgment best qualified. Your hounor will ob-
serve that the law does not say that he shall select all that ave qualified. It
does not say what proportion of those that are qualified he shall select. It does
not say how many shall constitute his list, but it provides that he shall make a
list of those he deems best qualified; and in the execution of the duty impozed
by this law he is required to leave out some, because he eannot sclect those who

i are best qualified, without leaving out those who are more indifferently quali-

fied. So with the clerk of Georgetown—so with the clerk of the levy court.

In this first section, then, thercis no pretence, thereis no ground to maintain that
the duty imposed upon theseofficers istobe performed by them conjointly. The
second section provides ‘“that the officers aforesaid shall select from the list of
the register of Washington the names of four hundred persons ; from that ofthe clerk
of Georgetown eighty persons, and from that of the clerk of the levy court forty
persons, which proportion after the year 1863 may be varied from year to year,”
&e. My learned brethren, while they will concede, and must concede the posi-
tion advanced in regard to the meaning of the first section, contend that the
second section, however,imposed the duty of selecting from the list prepared in
obedience to the first section upon the three officers conjointly. They admit,
and must admit, that each officer must prepare his own list, but they say that
after the list is so prepared by each officer severally, the three are to meet
together and conjointly select the number required, from the list so prepared. I
submit to your honor that the same construction which applies to the first section
must also apply to the second ; that the clear and distinet language of the first,
! aids in relieving the apparent obseurity of the second, and the several duty
designated to be performed by these officers severally in the first section, re-
mains a several duty to be performed by them severally under the second section.
Each officer has to gelect from the list he prepares the number of names he is re-
quired to have drawn from each list, and I submit to your honor, that the
i other officers—the clerks of Georgetown and of the levy court—have nothing

to do with the selection to be made from the list prepared by the register of
Washington. The law has selected three officers of three distinet corporations ;
the corporations of Washington, Georgetown, and the county arc distinct.
The law has selected these three officers, and these three distinet corporations,
to perform certain duties within their corporate limits, and relating to the cor-
porators. It has imposed the duty upon these officers because they are pre-.
sumed to know better than anybody clse of the qualifications and character of
the corporators among whom they live, and it would be a most remarkable
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thing if the law should require an officer of the corporation of Washington to |
B enter into the corporation of Georgetown and perform a duty of this character |
in regard to the corporators of Georgetown. It would be a remarkable thing if Al
the law should require an officer of the corporation of Washington, about ot
whom and about whose official position there is nothing to justify the presumption
that he is acquainted with the qualifications and character of the citizens of the H
county, to go into the county and make from among its citizens a selection of a i
- portion of them who are to perform the high and responsible duties of jurors ; |
but it would be in perfect sccordance with reason, common sense, justice, and
law, to require the clerk of the levy court of Washington county, who lives in
N the county, is familiar with the corporators of the county, to select from among i
those corporators, the persons who are to perform this delicate office, and it is to ;
be presumed from the relation in which thesc officers stand, that one can in no
way aid or assist the other. The reason why they are brought together is, that i
in the particular of the jury, the jury is to constitue the jury for the three cor- f
! porations, but in order that it should be wisely and judiciously selected, it is to
be selected by the men best competent to make it, most likely to be familiar with -
I the people among whom the selection is required to be made—by the officer of
B e that particular corporation.
A But, your honor, it is not necessary that in this ease I should take this ex-
( " treme position in the construction of the law. My seeond position is, that the
I three officers, if the construction of my learned brethren be correet, did con-
jointly perform the duty of selecting from these lists. On yesterday, when it
became apparent from the statement of Mr. Douglass, made in addition to his

- " afiidavit, that that afidavit was not entirely aceurate, and*that when the juror
B names were deposited in the jury box, all three of these officers were present,
- 1 objected to the farther inquiry as to what particular judgment was exercized

: by the one or the other in the selection of the names so deposited. My learned
< brethren on the other side suggested to me that the argument or view I then ex-
pressed was applicable to the main question, and should be expressed as an ]

argument upon the main question, and not upon the question of evidence. What-

ever might be the view of this statute when that fact was developed, it struck me

% instantly that my learned bretbren on the other side would see at once there
was no ground upon which to rest their motion. 1 supposed, although I had

never examined the question at all, that when M. Douglass stated these three

officers were present at the time, my learned brethren on the othersidehad been

misinformed by the affidavit which they had, and that when the fact was de- »

veloped that all these officers were present acting together in depesiting names |

in the jury box, it was information that would satisfy them that there was no

. ground for their motion. My reason forso supposing was this familiar principle,
l that where three individuals are required by law to perform a guasi judicial
duty, or a discretionary duty, and the duty is performed, you cannot go back

beyond the performance of the duty to inquire how far it was performed by each

| of the three. Your inquiry is stopped the very instant the fact is developed
that the three were present and participated in the duty imposed upon them.
How far it appears of what share he had, how far the judgment of one guided
the other, and what passed in consultation, are not matters of inquiry by your
honor. Thiz board, if board you call it, have rights as well as courts. They
are entitled to legal presumption as well as the court, and it is the first time in
my professional experience, that I have ever seen the attempt made to inquire
how far one of the several parties aided in the performance of the duty that was
imposed upon them conjointly when it was shown that all were present. The
1 statement of the question is so plain that argument would only tend to obscure.
i © T suggest to your honor, as a third consideration, that we are not now inquiring
whether these parties (these officers of the law) performed their duty strietly in

b accordance with requirements of the law, but we are inquiring how far failure

——




e T TN e T e T T G T A a TV e e m TP e T T y

TRIAL OF JOHN H. SURRATT. 231

to comply with these requirements vitiates what was done—two very distinet
questions ; and I maintain that even if this officer failed to comply in every par-
ticular with the striet requirements of the law, and yet the duty was performed,
that while they may be liable for a failure to obey and observe the law, the act
they have done is a valid and binding act. The statute nowhere declares that
the panel shall be void. The statute nowhere declares that their action shall be
nugatory. It directs certain things to be done, and is what is known to the
law as a directory statute. As your honor is aware, the courts have gone to a
great extent in construing these directory requirements of the law, with a view
to uphold what may have been done under the law. T refer the court to Sedg-
wick on Statutory Law, from page 371 to page 377, for a very full collection
of cases bearing upon this point. [ cannot gather from the case decided
any fixed gencral principle, sufficiently clear and distinct, and state to your
honor without reference to special cases, other than this, that whenever the court
can construe the law as directory, whenever they can uphold the -alidity of
what is done under the law, although not done in conformity to the law, it will .
construe the statute to be directory. And it has upheld the validity of what
has been done, even while punishing the officer for a failure to comply with the
mandates of the law. I read from page 377.

“ By a paving act, commisgioners were empowered to enter into contracts {or the
work, provided that no contract should be made for any longer term than three
years; and the act then went on to declare that ten days’ notice of proposals
] should be given ; that the contracts should specify the work, the price, and the
time of completion, and should be signed by at least three of the cominissioners,
and that copies should be kept. It was held that the proviso as to the term of
the contract was imperative, but that all the other clauses were merely direc-
tory, (Tindal, C. J., saying: *The act says that the contract shall be signed
by the commissioners, &e.; it does not sday that they ghall be voild unless so
signed,”) and that a contract was good without them. Here it is obvious that
provisions inserted by the legislature for the protection of tax-payers, were nul-
lified by a judicial decision.

* *

:
«

«Tn Massachusetts, where a statute required the assessors to assess a tax within
thirty days after the vote of the tax being certified to them, it was held that the
naming the time for the assessment was to be considered as directory to the as
sessors, and not as a limitation of their authority. So in New York, where a
school-tax was voted at a meeting of which no notice was given as required by
statute, and afterwards levied, the act was held to be dircctory merely, and the
tax to be well laid. A statute requiring a tax to be assessed, and the tax-list
therefore to be made out by the trustees, and a proper warrant attached thereto
within thirty days after the district meeting in which the tax shall have becu
voted, is merely directory as to time.

* * *

¢« Indeed, the rule has been carried so far as to hold where a statute dirceted
the vote of the common council of the city of New York to be taken by ayes
and nays, that the provision is merely directory. And, again, it has been de-
cided that the provision of a statute requiring inspectors of corporate elections
to take an oath is only dircctory. 'The rule has also been applied to popular
elections ; an election has been held valid, though the inspectors were sworn
not on the Bible but on some other book, though they kept open the polls afrer
the time fixed by law, and committed other minor irvegularities.”

"This, then, will show to your honor the disposition of the courts to uphold the
validity of what may have been done by an officer even where he has not strictly
complied with the requirements of the law. The requirements of every law are
mandatory and should be obeyed, and he who disregards them must disregard
them at his peril. But where the law itself does not declare that to be void which

* * *
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he is required to do, and has not done, in strict accordance with the requirements
of the statute, and the doing of the thing affects other parties and the public
interests. The law will uphold the act as valid, but may punish the officer as
derelict in his duty.

The general principle that statutory provisions may, in certain cases, be treated
as purely directory has been recognized in all the States.”” In regard to capital
trials for murder in Michigan, a statute, requiring a circuit judge to assign a day
for the trial, has been held clearly directory so far as time is concerned.”

In this case the statute imperatively required that a day should be assigned for
the trial of the capital cases; the statute was made in favor of the prisoner, in
favor of life, and yet the courts uphold the action of one of its officers acting
thus in a manifest disregard of this charitable and mandatory requirement of the
law.

But I do not deem it necessary, as I stated in regard to the first position, to
maintain the third to the extent to which I have carried it. The second, as I
have indicated to the court, is conclusive upon this subject. These men were
present doing the act, and you cannot inquire into what part was done by one
and what part by another. It is their act. The list of jurors was placed in the
box by them, and the certfiicate is signed by three men. They have therefore
ratified by their own signature what was done; they have, by their subsequent
act, declared that this box was made up according to law. Now I ask my
learned brethren upon the other side to answer me this question: Suppose three
men were to meet together in conclave—suppose the clerk of Georgetown and of
the levy court had said to Mr. Douglass, take your list and make out from
your list these men from Washington that ought to go in this box, and he had
dong it, and conjointly with the others deposited the names in the box, would
your honor come into court and say these men had not performed the duties
charged upon them as guasi official duties? Unquestionably not.  But, say my
brethren upon the other side, he made out no list. He did make a list, call it by
what name you please. He made out four hundred names of thosze he regarded
as best qualified in the city of Washington ; he was not required to make any
more. The number of individuals who should be upon that list or who shounld
compose it were matters exclusively within his own discretion, and when he
made out four hundred names it was an exercise of his discretion in the selection
of men best qualified to serve as jurors.

But I am consuming time unnecessarily, for the case is definitely settled by
the judges of England in their nnanimous opinion in the famous case of Daniel
O'Connell. I refer to 11 Clark and Finnelly, page 167. Daniel O’Connell
being indicted of high crimes and misdemeanors, applied his challenge to the
array of jurors, and your honor will perceive that the refusal to grant him the ben-
efit of the challenge to this array was a very hard and possibly a very harsh one.

The challenge of the defendant, Daniel O’Connell, was as follows . “ And
the said Daniel O’Connell thereupon, in his own proper person, challenges the
array of the said panel, because, he says, that at the special sessions heretofore
holden in and for the county of the city of Dublin on the 14th of November,
1843, before the right honorable Frederick Shaw, recorder of the said city, for
the purpose of examining the list of jurors for the said city for the now current
year 1844, pursuant to the statutable enactments in such case made and pro-
vided, the clerks of the peace in and for the said city duly laid before the re-
corder divers, to wit : Twenty lists theretofore duly furnished to the clerks of
the peace by the several collectors of grand jury cess within the city, in that be-
balf duly authorized to make sich lists, containing or purporting to contain a
true list of every man residing within their respective districts.”

Now, your honor, the law under which this challenge was interposed, and ac-
cording to the requirements by which it was expected to be made available, pro-
vided the clerks of the peace for the city of Dublin should lay before the re-
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corder certain lists which were to be furnished to the clerks of the peace by the
several collectors of the grand jury cess. The lists were to be made by the col-
lectors of persons qualified to act as jurors. The collectors having made out the
list were to furnish them to the clerks of the peace, the clerks of the peace were
to furnish them to the recorder, the recorder was to certify to the qualification,
and from these lists the jury book was to be made out, and from the jury book
the sheriff was to collect the panel. T'his was the law. Now the challenge set
forth what I have read to your honor, and goes on to say :

«“ And that the said several lists respectively were at the special sessions duly
corrected, allowed, and signed by the said recorder, pursuant, &e.; and that
the several persons whose names are hereinafter mentioned were then and there
adjudged by the recorder to have the qualifications hereinafter named, and that
the names of the several persons were then and there contained in the said seve-
ral lists so corrected, allowed, and signed as aforesaid.”

Your hionor will observe you have now got your list from the collectors of the
grand jury cess to the clerks of the peace, from the clerks of the peace to
the recorder, and your lists are certified and approved by the recorder.” He
goes on:

*“But that the recorder did not, as by the said statutable enactments is directed,
cause to be made out from the said several last-mentioned lists one general list
containing the names of all persons whose qualifications had been so allowed,
arranged according to rank and property ; nor did the recorder thereupon, or at
all, deliver such general list containing such names to the clerks of the peace, to
be fairly copied by the said clerks of the peace in the same order as by the said
statutable enactments is directed, but on the contrary thereof omitted so to doj;
and that a certain paper writing, purporting to be a general list, purporting to
be made out from such several lists so corrected, allowed, and signed as afore-
said, was illegally and fraudulently made out by some person or persons un-
known ; and that the said paper writing, purporting to be such general iist as
aforesaid, did not contain the names of all the persons whose qualifications had
been allowed upon the correcting, allowing, and signing of said lists as aforesaid
by the recorder, but omitted the nanies of divers, to wit, fitty-nine persons.”

TFollowing your list then from the collector of the grand jury cess and
clerks of the peace to the recorder, and the recorder having, as your honor ob-
serves, approved and ratified these lists, it then appears that the recorder failed
to make out a general list and make a copy of the list which he had approved,
but that some unknown party made out a list omitting fifty-nine names that
were upon the lists approved by the recorder, and that this had been done
fraudulently and illegally.

“And the said Daniel O’Connell further says that the several persons whose
names were 8o omitted from the fraudulent paper writing, purporting to be the
general list, were, at the time of the return of the collectors’ lists, and at the
time of the special zessions, and still are severally residents within the said city,
and were at the several times, and now ave, duly qualified to be, and should
and ought to have been placed upon the general list; and that from the fraudu-
lent paper writing purporting to be such general list as aforesaid, a certain book,
purporting to be the jurors’ book of the said city for the current calendar year,
1844, was made up and framed.”

Your honor will see that the jury book was formed from this fraudulent list,
and that on that ground the challenge was interposed. The demurrer was filed
conceding all the facts—conceding that the lists made out had not been made up by
the recorder, that it had been made up by some person unknown, that it had been
fraudulently made up for this case, and that from the very list thus fraudulently
made up the jurors’list had been taken, and the jury had been summoned by the
sheriff. The court below sustained the demurrer. The case went up to the House
of Lords, and the lords called upon the judges of England for their counsel. The
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judges of England were unanimous in favor of the demurrer, and the lords
co-operated with them. The opinion held by Chief Justice D. Tindal, giving
the unanimous judgment on the part of the judges will afford to your honor an
easy and clear solution of the difficulty presented to you here, while the lord
chancellor in giving his opinion coincides with Chief Justice Tindal, and eluci-
dates the subject, as I think your honer will say, to your entire satistaction. I beg
leave to read from a portion of Chief Justice Tindal’s opinion. On page 232
your honor will find the question propounded by the lords and the judges. The
guestion iz this:

«Is there any sufficient ground for reversing the judgment on account of the
judgments of the court overruling and disallowing the challenges to the array,
or any or either of them, or of the matters stated in such challenges

On page 247 Chief Justice Tindal in his opinion says:

“The answer to the sixth question (ante, p. 232) will depend upon the princi-
ple upon whbich the law allows a challenge to the array of a jury. The only
ground upon which the challenge to the array is allowed by the English law, is
the unindifferency or default of the sheriff. But no want of indifferency in the
sheriff, nor any default in him or his officers was assigned for the cause of chal-
lenge upon this occasion.

“The array of the panel is challenged in this case upon the ground that the
general list from which the jurors’ book is made up, had not been completed in
every respect in conformity with the requisites of the statutes, but that, on the
contrary, the names of fifty-nine persons duly qualified to serve on the jury for
the county of the city of Dublin, were omitted from the gemeral list, and
from the special jurors’ book of the said county, but the challenge contains no
accusation against the sheriff, or any of his subordinate officers, The challenge
by each of the defendants alleges in deed, “that a list, purporting to be a gen-
eral list, was illegally and fraudulently made out, by some person or per-
sons unknown ;” and the challenge by Mr. Steele states further, ¢ that the
names were left out for the purpose and with the intent of prejudicing the said
Thomas Steele in this cause, by some person or persons unknown;” but neither
in the one case nor in the other is the most distant suggestion that the sheriff is
in fault. The sheriff therefore being neither unindifferent nor in default, the
principle upon which the challenge to the array is given by law, does not apply
to the present case. The statute has, in fact, taken from the sheriff that duty
of selecting jurymen which the ancient law imposed upon him, and has substi-
tuted instead a new machinery in the hands of certain officers, by whom the list
is to be prepared for the sheriff’s use.”

I beg here in this connection to call your honor’s attention to one particular
feature of this opinion of the learned judge, reasoning upon the doctrine that
the only cause of challenge is unindifferency or default on the part of the sheriff.
My learned brother on the other side will see that the sheriff has nothing to do
with the selection of the jurymen. The statute having taken from the sheriff
that duty anciently imposed upon bim, and placed it in the hands of other offi-
cers by whom the list is to be prepared for the sheriff’s use; and yet, although
it appeared that the list prepared by these officers was substituted for another
improperly and fraudulently; still the challenge was not allowed, because
the only ground of challenge must be unindifferency or default on the part
of the sheriff. Here we have a similar substitute of machinery, the statute
having taken from the marshal the selection of the jury and placed it in
the custody of other officers in a manner very much analogous to the law of
England. There the assessors were to furnish the list to the elerks of the peace,
the clerks of the peace to the recorder, the recorder to make out a clear list
the jury book, and a copy of that list to be placed in the hands of the sheriff.
Here the clerk of Georgetown, of the levy court, and the register of Wash-
ington are to prepare certain names and put them in a box, which box is to be
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placed in charge of the clerk of the supreme comrt to be sealed up. TFrom that box
the jurors are to be drawn, and return is to be certified by the elerk of the erim-
inal court. The sheriff has nothing to do with all this. There the challenge is
made heceause the jury book was not prepared in conformity to law; here be-
cause the jury box was not prepared as alleged in strict conformity to the law.
The two stand precisely alike so far as the preparation of the jury book there
and the jury box here is concerned. The chief justice goes on :

“If the sheriff, when the jurors’ book was furnished to him, had acted im-
properly in selecting the names of the jury from the book, such misconduct
would have been a good cause of challenge to the array; but that which is
really complained of is, that the material of the book out of which the jury is
sclected by the sheriff, and for which the sheriff is not responsible, has been im-
properly composed. It is not, therefore, a ground of challenge to the array ;
and further, it is manifest that no ohject or advantage could have been gained
it the challenge had been allowed, for if the challenge had been allowed, the
Jjury process would have been directed to some other officer, who would have
been obliged to choose his jury out of the very same special jurors’ book as
that which the sheriff had acted on, for no other was in existence. The same
objection might again be made to the jury panel secondly returned, and so toties
quoties, so that the granting of this challenge would, in effect, amount to the
preventing the case from being brought to trial at all.  The very same difficulty
might oceur in England, if, through accident, carelessness, or design, a single
jury list, directed to be returned by the overseers of any parish within the
county, were not handed over to the clerk of the peace, or if a single name
should have been omitted in any list actnally delivered to the clerk of the peace.
The jury book must necessarily in either case be deficiently made up. But if
deficiency were allowed to be a ground of challenge to the array, the business
of every assize in the kingdom might effectually be stopped. That there must
be some mode of relief for an injury oceasioned by such non-observance of the
directions of an act of Parliament, is undeniable ; but the only question before
us is, whether it is the ground of challenge to the array ? and we all agree in
thinking it is not, and therefore we answer this question in the negative.”

I will not detain the court by reading from the opinion of the learned lord
chancellor, for he pursues the same course of reasoning as that pursued by
Chief Justice Tindal, and coincides in the opinion T have read. Ile says:

“If the sheriff is unindifferent, to use the legal expression, if he is not equal
between the parties, that is a ground of challenge to the array. If he is guilty
of any default in returning the Jjury, that also is a ground for this speecies of
challenge. Those are the only grounds of challenge to the array. 'They are
of a personal nature, and are coufined to the sheriff or other officer, whoever he
may be, by whom the jury is returned.”

I do not mean to say there is anything peculiar in the character of the sher-
iff that makes him specially liable in the particular mentioned in this opinion,
but it is the officer who makes return that must be guilty of unindifferency or
defanlt; but the opinion goes to the extent that a challenge of the array is only
proper where there is a default of the officer who makes the return of the par-
ticular jury, and not of the officer who scleets the particular jury. There
ought to be, and there is a remedy where the jury book or the jury box has not
been properly prepared, but it is not a remedy by challenging the array. That
remedy applies only where the officer making the return of the particular petit
jury has been guilty in selecting that particular jury.

I respectfully submit, therefore, that if this case in England is law, there is
no difficult question before this court. And if it is not, there iz no difficult
question, because, as I have said, those men were present in the discharge of
their duty.

And I further state, that if cognizant of the fact that there is a defect in this
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jury (if there be a defect) and we go to trial, we thereby waive any advantage that
\ we might otherwise be entitled to in consequence of that defect. The learned

il counsel on the other side, yesterday secmed to suppose it was not competent for

' us to waive that advantage. I find the rule to be that wherever a jury or juror

- is liable to challenge and a verdict is found, even in a capital case, the party

: canuot take advantage of any defect in the jury unless he was ignorant of th-

E defect before he went to trial, and unless it so appears upon record. It is
'y

necessary that he should make affidavit to the fact that a knowledge of the

incapacity of the juror came to him after the trial. If he had that knowledge
\ before the trial, he will not be permitted to allege it in support of a motion for
" ] a new trial.
I may be allowed to suggest alzo to your honor, that this motion is not founded
, ‘ upon any alleged incapacity of the jurors themselves; it is simply upon
the warrant on which they were sclected. It is possible—it is unquestionably
true, that if it were founded upon any incapacity of the individual jurors—if
' it were founded upon the absence of any of the legal qualifications prescribed
; for jurors, the motion might be entertained by the court. But it is not because
of any legal disqualification of any of the jurors composing the panel, but simply
A because they have not been brought here in the way the gentlemen think they
‘ ought to have been brought.
iy I hope the. United States is looking for the attainment of justice in this case ;
i3 I trust nothing may be developed in this case looking towards anything else.
I trust the government will tread the high and honorable path which leads to
the attainment of simple, and I may add, speedy justice. And entertaining
this hope, I suggest to your honor, whether it is probable a jury against whose
d qualification nothing is alleged, who were summoned without regard to this case,

! and before it was anticipated it might be tried, are not better fitted to do justice

d || than another summoned in anticipation of the case—a case not of an ordinary
private nature, but one of great public interest, in which, while the United
States as a government, I trust will tread in the highways 1 have spoken of, there
are individuals occupying offices in that government who may be disposed to
? tread lower paths, through which we will have to follow.
. May it please your honor, I shall say no more upon this motion than to add
, that after the most careful examination I have been able to give to it, the honest
' conelusion to which I have come is, that the ground, probably, upon which the
motion rests, is to be found in the act of 1853, page 160, 10 Statutes at Large,
Y which act provides that where a eriminal case is on_trial in this court, and a
4 jury has been impanelled, and another term begins during the progress of the
) trial, the cause shall continue; but leaves it exceedingly questionable whether,
‘ unless the jury is fully impanelled before the end of the term, the cause can
be tried. That other term begins on Monday next, and unless a jury in this
case is impanelled before Saturday night it is questionable whether this case
will be tried for many days or many years.

Mr. PigrrepoNT. May it please your honor; when learned and eminent
counsel arise in a solemn manner to address the court, I always suppose them
to be sincere. 1 have no doubt that the learned and eminent gentleman who
has just taken his seat is not only sincere, but earnest in the extreme, in his
desire to prevent the success of this motion. The logic of that sincerity will
be apparent when I quote the beginning of his speech. He says: «If this
motion prevail, then the grand jury which found this indictment was illegal,
and it puts my client at large.”

Now, I suppose, my learned friend came here to put his client at large.
